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13 Viet. C. 96) 

- S. 1—"Sea”—Within— Moaning of 

S. 1, explained 24% 

Ancient Monuments Preservation Act (7 of 
1914) 

- S. 10 — Acquisition of immovable 

property under S. 10—Award by Court 
—Appeal lies under Land Acquisition Act 
(1 of 1894), S. 54 2456 

- Ss. 20 and 21—Purchase of moveable 

antiquities — Guide to ascertain value 
stated —S. 21 applies—Land Acquisition 
Act (1 of 1894), S. 20 21 5 a 

Army Act (1881) 

-S. 137—Civil P. C. (1908), Ss. 2 (17) 

and 60—British officer in Indian army 
is "public officer”—He is liable to have 
his half-pay attached in execution decree 
under S. 60 32a 

Bombay Bhagdari and Narvadari Act (5 of 
1862) 


- S. 3—Award effecting further divi¬ 
sion is void—Substance or transaction 
must be considered to determine whe¬ 
ther it is within mischief contemplated 

by Act 225 

Bombay City Municipal Act(3 of 1888) 

- Ss. 3 (x), ([/) and 305—Streot inclu¬ 
des houses abutting on it 91 

- Ss. 140 (c) and 143 (l) (a)—Por¬ 
tions of college hostel occupied by resi¬ 
dent students are exempt from general 
taxation — So also portions occupied by 
professors and peons are oxompt if pre¬ 
sence of occupants is necessary for dis¬ 
charge of their duties 886 

- Ss. 143 (1) (a) and 140 (e)—Por¬ 
tions of college hostel occupied by resi¬ 
dent students are exempt from general 
taxation—So also portions occupied by 
professors and peons are exempt if pre¬ 
sence of occupints is necessary for dis¬ 
charge of their duties 886 

-S’. 143 (2) (d)— Extra sum paid bv 

resident stulonts of College hostel is not 


rent 88a 

-Ss. 305 and S. 3 (x), (y)— Street in¬ 
cludes houses abutting on it 91 


Bombay City Police Act (4 of 1902) 

-Ss. 10G and 107 — Criminal P. C., 

S. 514—Bonds for appearance before 
police executed under Ss. 106 and 107 
Bombay City Police Act, cannot be dealt 
with under S. 514 226 

Bombay District Municipalities Act (2 of 
1901) 

- S. 96—Application for permission 

to build privy — Permission granted— 
Subsequent order cancelling permission 
is illegal 139 

-S. 113—Surat City Municipality 

Bye-laws, Ch. 14, Bye-law 10 (3)—Pro¬ 
jections of shopboards over public street 
— Bye-law providing permission on pay¬ 
ment of prescribed fee is not ultra vires 

207 

Bombay District Police Act (4 of 1890) 

- S. 61 (o)—Public places—Exposing 

in state of nudity is offenco 254(1) 

Bombay Gujrat Talukdars Act (6 of 1888) 

- S. 29- E —Per Shah, J. — Deoree 

against talukdar—Execution application 
unaccompanied by certificate of manag¬ 
ing officer is "in accordance with law” 
and saves limitation — Limitation Act 
(1908), Art. 182. (5) 73 
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-Ss. 4 and 18—Suit by villagers.for 

injunction to prevent skin9 of their dead 
animals being takon by village Mahars— 
Dofonco of Mahar vatan set up—Ques¬ 
tion as'to existence of vetan is within 
jurisdiction of oivil Courts— Plaintiffs 
are entitled to injunction unless Mahars 
showed hereditary office in which case 
disputes will have to bo settled by Col¬ 
lector under S. 18 Bombay Revenue 
Jurisdiction Act (1876), S, 4 (a) 99 

- Ss. 10 and 11 - 4 —Collector acting 

under Ss. 10 and 11. A is not Court and 
proceeding before him are not civil pro¬ 
ceedings— Tirno taken by such proceed¬ 
ings cannot bo excluded Limitation Act 
(1908) S. 14 83 

Bombay Land Revenue Code (1879) 

- .Ss. 3 (20) and 217 — "Alionatod 

village—Transfer of right to land re¬ 
venue is minimum requirement—Whoro 
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Bombay Land Revenue Code 

not only this right hut entire property in 
land is granted village is "alienated" 
village 96 

- Ss. 74 and 76—Razinamas and ka- 

buliyat though not themselves docu¬ 
ments of, are fairly conclusive evidence 
of, transfer if executed between mort¬ 
gagor and mortgagee they extinguish 
equity of redemption 222a 

- Ss. 144 and 160 — Attachment of 

village for non-payment of jama— 
Government can levy assessment from 
rent-free grantee 107 

—— Ss. 217 and 3 (20)—"Alienated" 
village—Transfer of right to land revenue 
is minimum requirement — Where not 
only this right but ontire property in 
land is granted village is "alienated" vil¬ 
lage 96 

Bombay Revenue Jurisdiction Act (10 of 
1876) 

S. 4 (a)—Bombay Hereditary Offices 
Act (1874), Ss. 4 and 18—Suit by vil¬ 
lagers for injunction to prevent skins of 
their dead animals being taken by village 
Mahars Dolonco of Mahar vatan set 
U P Question as to existence of vatan is 
within jurisdiction of oivil Courts— 
Plaintiffs are entitled to injunction un¬ 
less Mahars showed hereditary office in 
which case disputes will have to be set¬ 
tled by Collector under S. 18 99 

Bombay Village Police Act (8 of 1867) 

~S. 15 Commission uudor, issued to 
police patol—Ho has no power to inllict 
fine for making false complaint 151 

Civil Procedure Code (5 of 19081 

~ Ss. 2, (ll) md 53—Members of 
joint Hindu family—Decree for injunc¬ 
tion against some membors cannot be 
enforced against others 165 

* Ss. 2 (17 ) and 60 — British officer 
in Indian army is "puhlio officer” — Ho 
is liable to have his half-pay attached in 
execution of docroo undor S. 60 — Army 
Act (1881), S. 1J7 32* 

S. 9 Funeral ceremonies—Lay rites 
performed by villager himself — Brah- 
manical coromonios dispensed with—Suit 
by vatandar Joshi to rocover fees — De¬ 
fendant cannot bo compelled to pay them 

-v-. 20S 

** — Ss. 11 mi / 47 and O. 34, Ur. 7 
and H (Per Full Bench) Decree nisi in 
«uit for ’redemption” —No application 
•y mortgagor or mortgagee for making 
decree absolute within perio I of limita¬ 
tion 1' rosh suit for rodomption is corn- 
potent (FB ) i 


Civil P. C. 

-S. 47 — Auction-purchaser is not 

representative of judgment-debtor 231 

-S. 47 and O. 21, R. 2—Sale of pro¬ 


perty in execution of mortgage decree— 
Property purchased by decree-holder and 
formal possession obtained which was 
with defendant as subsequent mortgagee 
—Mortgagor executing another mortgage 
in defendant's favour pending suit—Suit 
by purchaser to redeem earlier mortgage 
— Plea of uncertified adjustment and 
fraudulent sale—Court is preclude! from 
recognizing such adjustment— Purchaser 
is not affected by mortgage executed 
ponding suit and is entitled to redeem 
earlier mortgage—Transfer of Property 
Act, S. 52 105 

**-Ss. 47, 11 and 0. 34, Rr. 7 and 8 

—(Per Full Bench) Decree nisi in suit 
for "redemption" — No application by 
mortgagor or mortgagee for making de¬ 
cree absolute within period of limitation 
—Fresh suit for redemption is compe¬ 
tent (FB) 1 

-S. 48 and 0. 20, R. 7 and O. 34, 

R. 5 —Disputes referred and award made— 
Order on 17th November 1897 for filing 
award and passing decree — Decree not 
drawn up in terms of award — Applica¬ 
tion for execution and on objection de¬ 
cree amended in terms of award on 28th 
January 1899 — Decree directing pay¬ 
ments of two suras forthwith and of an¬ 
other sum whioh was made charge on 
property by instalments and on default 
whole sum to beoomo duo — Default in 
1902 — Last application for execution 
made in December 1909 — Docree is 
deemed to bo passed in November 1897 
and application in respect of sums 
made payable forthwith is barred — 
Plaintiff must first apply for decreo final 
for sale in respect of property charged 
and application is governed by Limita¬ 
tion Act (1908), Art. 181 217 

S. 48—Dokkhan Agriculturists’ Re- 
lief Act (1879), S. 4- , 3— Object — Execu¬ 
tion of decree—Time spent in obtaining 
conciliator's certificate is to bo excluded 

187 

'Ss. 53 and 2 (ll) — Members of 
joint Hindu family — Decreo for injunc¬ 
tion against some members cannot be 
enforced against others 165 

-S. 54—Partition, decree for — Parti¬ 
tion effooted by Collector—Court cannot 
interfere with Collector's proceedings206 
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Civil P. C. 

Ss. 60 and 2 (17) — British officer 
in Indian army is “public officer" — He 
is liable ta have bis half-pay attached 
in execution of decree under S. 60 32a 

S. 60 (2) (/), Proviso — Proviso in 
S. 60 (b) is dead law being repealed by 
Repealing and Amending Act (10 of 1914) 

326 

-S. 70 (2) and O. 21, R. 72—Decree 

transferred to Collector—Civil Court has 
no power to entertain application by de¬ 
cree-holder for leave to bid at auction 

216 

-S. 92—Suit to recover trust pro¬ 
perty from persons claiming as trustees 
isgovernel by S. 92 134a 

5. 92—S. 92 is wider than S. 14, 
Religious Endowments Act — Plaintiff 
may proceel for appropriate relief under 
Religious Endowments Act (1863), S. 14 

1346 

S. 10J—Contract— Construction — 
Sale of lan 1 on condition that vendor 
or his descendants should have right of 
ro-purohise after ten years — Vendor 
dying — His widow assigning right — 
Whether right couli be assigned or not 
depends upon intention of parties—Ques¬ 
tion not being moroly one of fact second 
appeal was competent—On construction 
of ealo-deed assigns held not to havo 
right to onforce right of re-purchase 158 

-S. 115 and O. 41, R. 23 — Appeal 

disposed of under R. 23 — Refund of 
couri,-feo—Provisions of S. 14, Court- 
fees Act, are imperative — Refusal to 
grant certificate is oithor illegality or 
material irregularity — Court-feos Act 
(1870), S. 13 157a 

- Ss. 115 and 151—S. 151 is not in- 

tende 1 to give authority of supplemen¬ 
tal jurisdiction to superior Courts to 
that conferred by S. 115 1576 

-Ss. 151 and 115—S. 151 is not in¬ 
tended to give authority of supplemental 
juris liction to superior Courts to that 
conferred bv S. 115 1576 

- 0. 20, ft. 7 and O. 34. B. 5 and 

S. 48 — Disputes roforred and award 
made—Order on 17th November 1897 
for filing award and passing decroo — De- 
oreo not drawn up in terms of award — 
Application for execution and on objec¬ 
tion doereo amondo 1 in torrn j of award 
on 28th January 1899 — Docroo directing 
payments of two sums forthwith and of 
another sum which was made charge on 
property by instalments and on default 


Civil p. c. 

whole sum to become due—Default in 
1902 La9t application for execution made 
in December 1909—Decree is deemed to 
be passed in November 1897 and applica¬ 
tion in respect of sums made payable 
forthwith is barred—Plaintiff must first 
apply for decree final for sale in respect 
of property charged and application is 
governed by Limitation Aot (1908), 
Art. 181 217 

0. 21, B. 2 and S. 47—Sale of pro¬ 
perty in execution of mortgage decree— 
Property purchased by decree-holder and 
formal possession obtained which wa 9 
with defendant as subsequent mortgagee 
Mortgagor executing another mortgage 
in defendant’s favour pending suit—Suit 
by purchaser to redeem earlier mortgage 
Plea of uncertified adjustment aud fraudu¬ 
lent sale—Court is precluded from re¬ 
cognizing such adjustment — Purchaser 
is not affected by mortgage executed 
pending suit and is entitled to redeem 
earlier mortgage 105 

0. 21, B. 65—Duty of Court—Court 
should he very careful to see that no 
taint or touch of fraud or misrepre¬ 
sentation is found in conduct of its 
ministers 596 

0 21, B. 66— Property subject to 
oncumhranco brought to sale — Sale not 
declared subject to encumbrance—Sale is 
liablo to bo set aside 59a 

- O. 21, B. 72 and S. 70 (2) — Decree 

transforrod to Collector — Civil Court 
has no power to entortain application by 
decroo-holdor for leave to bid at auotion 

216 

- O 22, Br. 3 and 5— Death of one 

of several plaintiffs — Legal representa¬ 
tives brought on record —Subsojuout 
dispute as to legal lopresentativo — 
Court is hound to determine it 100 

^- O. 32. B. 7, and Sell. 2, Para. 20 

—Minor party to dispute—Reference to 
arbitration by next friend — Application 
by guardian under Cl. 20 to file award 
and pass decree, opposite party not object¬ 
ing—Award filed and decree passed upon 
award—There is no agroomont on behalf 
of minor with reference to suit in which 
next fiiond is acting (FB)123 

- O. 34, B. 7 and O. 20, B. 7 and 

S. 18—Disputes roforred and award made 
—Order on 17th November 1897 for filing 
award and passing decree — Decroo not 
drawn up in terms of award Application 
for execution and on objection decree 
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Civil P. c. 

amended in terms of award on 28tli Janu¬ 
ary 1899 — Decree direoting payments 
of two sums forthwith and of another 
sum which was made oharge on property 
by instalments and on default whole sum 
to booorae due—Default in 1902 — Last 
application for execution made in Decem¬ 
ber 1909—Decree is deemed to be passed 
in November 1897 and application in res- 
poet of sums made payable forthwith is 
barred — Plaintiff must first apply for 
decree final for sale in rospect of pro. 
party charged and application is governed 
by Lim. Act (1508), Art. 181 217 

**-0.34, Rr. 7, and. 8 and Ss. 11 

and 47 (Por Full Bench) — Decree nisi 
in suit for redemption"—No application 
by mortgagor or mortgagee for making 
decree absolute within period of limita¬ 
tion Fresh suit for redemption is com¬ 
petent (FB)1 

0. 41, R. 23 atid S. 115 — Appeal 
disposed of under R. 93 — Refund of court- 
fee—Provisions of 8. 13. Court-fees Act, 
are imperative — Refusal to grunt certi¬ 
ficate is either illegality or material ir¬ 
regularity 157a 

O. 41, R. 31 Judgment of appellate 
Court Wholesale and indiscriminating 
reliance upon trial Court’s judgment is 
not sufficient to satisfy R. 31 235 


0. 45 R. 5—Trial Court holding that 
value of suit was Rs. 4 COO — Defendant 
appealing hut not objecting to value—On 
appeal to High Court also no such ohjec- 
tion raised—Appeal to IIis Majesty — It 
was too late for defendant to ask for 
ordor remitting caso to trial Court under 
O. 45, R. 5 224 

;- 0. 47. R. 4 (2) (6) — Lim. Act 

(1908), Ss. 5 and 14 — Plaintiff's suit 
dismissed placing rolianco on rovonue 
map Plaintiff having correspondence 
with rovonuo authorities to procuro docu¬ 
ments to test accuracy of map — After 
receiving documents pluiotill npplx ing foi 
reviow to District Judge—District .Judge 
transferring it to Suh.Judge— Latter dis¬ 
missing it us not made to proper Court— 
Plaintil! filing another application to 
Hiih.Judgo ' Delay in filing second ap. 
plication could ho oxcused under Ss. 5 
and 11 Tlioro was strict proof of no 
negligence in collecting evidence within 
moaning of Civil P.C. (1908), O. 47 

R. 4 (2) (t.) .j2Ha 

O. 47. R. 4 (2) (/,) - "Strict proof" 


Civil P. C. 

refers to formal correctness of evidence 
and not to its effect 2286 

- 0. 47, R. 4 (2) (6) — High Court is 

entitled to satisfy itsulf as to whether 
there was sufficient evidence before lower 
Court and whether it was properly ap¬ 
preciated 22Fe 

** - Sch. 2. Para. 20—O. 32, R. 7— 

Minor party to dispute — Reference to 
arbitration by next friend — Application 
by guardian under Cl. 20 to file award 
and pass decree, opposite party not ob¬ 
jecting—Award filed and decroo passed 
upon award — There is no agreement on 
behalf of minor with reference to suit in 
which next friend is acting (FB)123 

Company 

-Application to take shares on condi¬ 
tion—Condition not fulfilled—Liquidation 
—Share-holder is not liable as share¬ 
holder 153(2) 

Contract 


-Construction—Sale of land on con¬ 
dition that vendor or his descendants 
should have right of re-purchase after ten 
years — Vendor dying — His widow as¬ 
signing right — Whether right could be 
assigned or net depends upon intention 
of parties—Question not being merely one 
of fact second appoal was competent—On 
construction of sale-deed assigns held not 
to have right to enforce right of re-pur- 
chosa—Civil P. C. (1908), S. 100 158 

Contract Act (9 of 1872) 

- Ss. 19. 19-/1 and 04 — Trusts Act 

(1882), S. 88—Person in fiduciary posi¬ 
tion taking advantage of position and 
securing benefit—Transaction is invalid 

93 

Ss. 23 and 24 — Term contrary to 
public policy in agreement to convey 
land—Consideration being unlawful, spe¬ 
cific performance of contract cannot be 
enforced 170u 

S. 23 Compounding of felony is 
contrary to public policy i?06 

Ss. 0}, 19 and 19 A — Trusts Aot 
(1882), S. 88 — Person in fiduciary posi¬ 
tion taking alvaotigo of position and 
securing benefit — Transaction is invalid 

93 

Ss. 12G ami 128 — "Liability” — 
Meaning of, explained 197a 

Ss. 126 and 128 — Principal debt 
tiino barred—Liability under contract, of 
guarantee is not enforceable 1976 

^- Ss. 126 and 128 — Docrco against 

principal and surety — Appeal by prin- 


10 
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Criminal P. C. 


Contract Act 

cipal alone — Appeal allowed on ground 
of principal debt having'been time barred 
on date of contract of surety — Decree 
against surety confirmed, surety not hav¬ 
ing appealed—Debt recovered from surety 
—Suit by surety against principal for 
recovery of amount held not main¬ 
tainable 197c 

- Ss. 123 and 126 — “Liability” — 

Meaning of, explained 197a 

- Ss. 128 and 126 — Principal debt 

time barred—Liability-under contract of 
guarantee i3 not enforceable 1976 

-Ss. 128 and 126 — Decree against 

principal and surety — Appeal by prin¬ 
cipal alone—Appeal allowed on ground 
of principal debt having been timebarred 
on date of contract of surety — Decree 
against surety confirmed, surety not hav¬ 
ing appealed — Debt recovered from 
surety—Suit by surety against principal 
for recovery of amount held not main¬ 
tainable 197c 

-S. 151 — Railways Act (9 of 1890), 

S. 72—Railway’s liability for goods deli¬ 
vered for carriage, unless limited by 
agreement with consignor, approved by 
Governor-General, is that of bailee under 
S. 151 26a 

Cosharer 

-Partition — Suit by one co-tenant 

against lessee of othors to recover share 
of tenancy with arrears of rent is main¬ 
tainable 251 

Court-fees Act (7 of 1870) 

-S. 13 — Civil P. c. (1908), S. 115 

and O. 41, R. 23 — Appeal disposed of 
under R. 23—Refund of court-fee—Pro¬ 
visions of S. 13, Court-fees Act, are impe¬ 
rative — Refusal to grant certificate is 
either illegality or material irregularity 

157a 

Criminal P. C. (5 of 1898) 

- Ss. 75 and 379—Trial for theft— 

Additional charge under S. 75 read with 
S. 379, Penal Code—Conviction and sen¬ 
tence under S. 379—Subsequent aentonco 
undor S. 75 enhancing punishment is not 
valid 250 

- Ss. 112 and 118 — Proceedings for 

good behaviour under S.112—Bail exces¬ 
sive (i. e., bail for Us. 10.000, and surc- 
ity for like amount) — Inability to furnish 

— Ordor passed undor S. 118 — Bail hold 
oppressive and fair trial could not ho had 

— Order sot aside 251(2)6 

- Ss. 118 and 112—Proceedings for 

good bohaviour under S. 112 Bail ex¬ 


cessive, (i. e., bail for Rs. 10,000, and 
surety for like amount)—Inability to 
furnish— Order passed under S. 118— 
Bail held oppressive and fair trial could 
not be had—Order set aside 254(2)6 
* 5. 195 (l) (4)—Offence committed 

before First Class Magistrate—Applica¬ 
tion for sanction I to prosecute—Magis¬ 
trate transferred— District Magistrate 
held to be proper Court to dispose of ap¬ 
plication 244 

- S. 197—Sanction to prosecute held 

not invalid on acoount of vagueness 117a 

-Ss. 200 and 537 (a)—Complaint by 

District Judge to District Magistrate— 
Failure to examine complaint—Irregular¬ 
ity comes within S. 537 (a) 141 

-Ss. 215 and 532 —Commitment can 

he quashed only on point of law—Ses¬ 
sions Judge considering commitment il¬ 
legal—S. 532 has no application 117c 

-Ss. 234 and 239—Question whether 

offences are committed in same transac¬ 
tion is one of fact—Allegation that Kul- 
karni and Patil conspired and cheated 
persons on same day by asking them to 
pay sums in excess of what was payable 
—Joint trial of acousod is not illegal 

1176 

-Ss. 239 and 234—Question whether 

offences are committed in same transac¬ 
tion is one of fact—Allegation that Kul- 
karni and Patil conspired and cheated 
persons on same day by asking them to 
pay sums in excess of what was payable 
—Joint trial of accused is not illegal 

1176 

-S. 344— Application for adjourn¬ 
ment of case—Award of costs is not jus¬ 
tified unless circumstances are excep¬ 
tional 253 

-S. 379—Trial for theft — Additional 

oharge undor S. 75 read with S. 379, 
Penal Colo—Conviction and sentence 
under S. 379 —Subsequent sentence un¬ 
dor S. 75 enhancing punishment is not 
valid 250 

$- S. 439—Expunging remarks—High 

Court has no powor to direct subordinate 
Courts for deletion of objectionable pass¬ 
ages , 21 la 

-.8. 139 — Appreciation of ovi donee— 

Concurrent findings of fact Decision is 
not sot asi lo in revision 2416 

g*-S. 139—Powors of High Court 

Interference at instance of person not 
sentenced except in very exceptional cir¬ 
cumstances 241c 
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Criminal P. C. 

- Ss. 471, 474 and 475—Court can 

ordor criminal lunatic to be kept in safe 
custody under S. 471 But Court cannot 
exercise powers conferred on Local 
Government under Ss. 474 and 475 110 

- Ss. 474,475 and 471-Court can 

order criminal lunatic to be kept in s*fe 
custody under S. 471—But Court cannot 
exercise powers conferred on Local 
Government under Ss. 474 and 475 110 

-Ss. 496 and 498—Arrest for non- 

bailable offence—Security for bail should 
be moderate as is suitable for securing 
appearance pending inquiry 254(2)a 

-S. 496 — Extradition Act (1903), 

Ss. 7, 8, 8 A and 18—Magistrate cannot 
apart from Ss. 8 and 8 A admit to bail 
person arrested under S. 7 706 

- S. 514—Bonds for appearance be¬ 
fore police executed under Ss. 106 and 
107, Bombay City Polico Act, cannot be 
dealt with under S. 514 226 

-S. 517—Complainant’s property sto¬ 
len and sold to stranger for Rs. 184-4-0— 
Stranger reselling property—Court ask¬ 
ing him to deposit Rs. 184-4-0 and order¬ 
ing under S. 517 sum to be paid over to 
complainant—Order is illegal 215 

-S. 520—Court of appeal within 

S. 520 means Court to which appeal in 
that case lies 186a 

- S. 520— Acquittal by First Class 

Magistrate on charge of theft—Order for 
disposal of property — Sessions .1 udgo can¬ 
not interfere 1866 

- Ss. 532 and 215—Commitment can 

be quashed only on point of law—Ses¬ 
sions Judge considering commitment il¬ 
legal—S. 532 has no application 117c 

- Ss. 537 (a) and 200—Complaint by 

District Tudgo to District Magistrate — 
Failuro to examine complaint—Irregu¬ 
larity oomos within S. 537 (a) 141 

Decree 

Construction — Instalment decree— 
Whole amount payable on default of two 
instalments — First instalment defaulted 
hut [laid hoforo second instalment—De¬ 
fault in second instalment — Intention of 
parties bold that two instalments should 
bo in arreirs and wholo amount bad be¬ 
come payable ly[ 

Dckkhnn Agriculturists’ Relief Act (17 of 

(1879) 

S. 13 (d) —Suit for accounts—Judg¬ 
ment -debt forming consideration of mort¬ 
gage cannot be split up — Court cannot 
go behind dooreo 95 


11 

Dekhan Agriculturist* Reliefs Act 

-S. 48 —Object—Execution of decree 

—Time spent in obtaining conciliator's 
certiBcate is to be excluded—Civil P. C. 
(1908), S. 48 187 

Easements Act f5 of 1882) 

-S. 18 — Custom that person over 

whose land trees of another overhang is 
not eutitled to complain is not reason¬ 
able 886 

-S. 18 —Overhanging of trees whe¬ 
ther customary easement —Quaere 68 c 

-S. 24—Plaintiff possessing right to 

discharge ruin water from oaves Suit 
to restrain defendant from using land as 
would prevent plaintiff from going upon 
it for repairing his wall — Wall possible 
to be built without going upon laud — 
No injunction could he granted as right 
claimed was not accessory right 233a 

-S. 24—Accessory rights are not in¬ 
tended to deprive servient owner of 
rights of property unless it is absolutely 
necessary 2336 

Evidence Act (1 of 1872) 

-S. 58 — Execution of document — 

Admission of executant's signature by 
his son relieves mortgagee from proving 
mortgage— Inference drawn from mat¬ 
ters not on record is not valid—Practice, 
Judgment 161 

-S. 92—S. 92 applies only to parties 

to document and their legal representa¬ 
tives 145a 

-S. 92, Proviso — Oral evidence is 

admissible to show that sale was in 
reality mortgago 1456 

- S. 102—Will—Construction—Trust 

—Execution cf trust where terms are 
doubtful will no) bo enforced—But when 
such power is executed under and in 
compliance of authority burden of prov¬ 
ing that power was fraudulently used 
lies on persons alleging 54c 

*- S. 118—Witness—Competency of— 

Inability to understand nature of solemn 
affirmation doe9 not amount to in¬ 
ability to understand questions — Oaths 
Act (10 of 1873), S. 15 2126 

Extradition Act (1 of 1903) 

- S. 7—OlTenco of cheating not men¬ 
tioned in treaty — Person accused of 
cheating in Hyderabad can be made sub¬ 
ject to warrant under S. i 70 a 

Ss. 7, 8. 8 A and 18 — Magistrate 
cannot, apart from Ss. 8 and 8 A, admit 
to bail persons arrested under S. 7 — 
Criminal P. C. (1808), S. 496 706 


i 
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Forest Act (7 of 1878) 

- Ss. 25 (i) and 31 (j) and R. 3 (a )— 

Shooting tiger in reserved forest without 
license is offence under S. 25 150 

Grant 

-Service grants — Kinds of grants 

Resumption — Burden of proof is on 
grantor seeking resumption 115 

Hindu Law 

-Adoption—Setting aside— Daughter 

in undivided family has no right beyond 
maintenance and marriage expenses 
She cannot sue for declaration that adop¬ 
tion by her mother was invalid— Speci¬ 
fic Relief Act (1877). S. 42 196 

-Adoption— Doctrine that child 

as logal entity comes into existence from 
time of conception is to ho applied only 
where it is to child’s benefit — Child in 
mother’s womb at adoption time held to 
bo born in adoptive family of father 168 

-Applicability — Ilalai Memons of 

Porobunder are governed by the Hindu law 
of succession— Ilalai Memon residing at 
Bombay but whose connexion with Pore- 
bunder is not severed is governed by 
same law 39a 

-Applicability—Permanent residence 

in Bombay cannot change law applica¬ 
ble to ancestors — Change of residence 
does not change law applicable in oase 
of Hindus and Mahomedans 395 

-Debts — Ancestral proporty —Cre¬ 
ditors’ remedies can bo enforced oven 
after death of judgment debtor 13a 

-Debts—Son's liability—Pious duty 

is unenforceable if debts are illegal or 
immoral 1^6 

-Debts—Illegal or immoral—Father's 

liability as trustee— Debts aro neither 
illegal nor immoral unless otherwise 
proved—Onus is on sons 13c 

-Joint family — Solf acquired pro¬ 
perty can bo converted into joint pro¬ 
porty 174 

-Joint family—Proporty — Auction- 

purchaser of sharo of proporty sold in 
execution of dccreo agiinst coparcener 
must suo for partition in order to sopa- 
rato that coparcener’s share If ho 
takes possession without such suit ho is 
liablo to bo ejected 1015 

-Partition — Mother—Right of mother 

to sharo in husband's estato accrues 
when partition is actually made 175 

-Partition—Decree against father for 

his debts—Sale hel l in execution does 
not pass son’s sharo in property sold 


Hindu Law 

Son can sue for partial partition—Auction 
purchasers however should b9 allowed 
to sue for general partition 101a 

* -Widow — Surrender in favour of one 

of two reversioners without consent of 
other is invalid 171 

^-Widow — Maintenance — Arrears are 

discretionary if widow satisfies that she 
was in want—Demand by her though 
evidence of want is not necessary 122 

-Widow — Decree against — Person 

seeking to bind reversioners must show 
that it was obtained after contest or if 
by consent in such circumstances that it 
must ho regarded as fairlv obtained 85 
Land Acquisition Act (1 of 1894) 

-S. 20—Ancient Mouumeuts Preserva¬ 
tion Act (7 of 1914), Ss. 20 and 21—Pur¬ 
chase of moveable antiquities—Market 
value—Ascertainment of —S. 21 applies 

245a 

-S. 54—Ancient Monuments Preser¬ 
vation Act (7 of 1914), S.10—Acquisition 
of immovablo property under S. 10— 
Award by Court —Appeal lies under Land 
Acquisition Act (1 of 1894), S. 54 2455 

Landlord and Tenant 

-Lim. Act (1908), Art. 120—Trespass 

by tenant —Suit formendatory injunction 
is governed by Art. 120 178a 

-Ejectmeut—Burdon of proof of title is 

on plaintiff—Possessory title 153(l) 

Limitation Act (9 of 1908) 

-Ss. 5 and 14—Plaintiff's suit dis¬ 
missed placing reliance on revenue map 

— Plaintiff having correspondeno with 
revenue authorities to procure documents 
to test accuracy of map—After receiving 
documents plaintiff applying for review 
to District Judge —District Judge trans¬ 
ferring it to Sub-Judge-Latter dismiss¬ 
ing it as not made to proper Court- 
Plaintiff filing another application to 
Sub-Judge— Delay in filing seoond appli¬ 
cation could he excuse! under Ss. 5 and 
14 — There was st rict proof c.f no negli¬ 
gence in collecting evidence within mean- 

ing of Civil P. C. (1908), O. 47. R. 4 
(2) (h) 

❖ -S. 10 and Art. 134 — 1 rusteos of 

torople-Transfer of tomplo property for 

consideration—Suit to recover property 

is governed by Art. 134 and not by b. 10 

1 

- Ss. 14 and 5 —Plaintiff's suit dis¬ 
missed placing reliance on revenue map 

— Plaintiff having correspondence with 
rovonuo authorities to procure documents 
to test accuracy of map Aftor receiving 
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Limitation Act 

documents plaintiff applying for review to 
District Judge—District Judge transfer¬ 
ring it to Sub-Judge—Latter dismissing 
it as not made to proper Court Plain- 
till filing another application to Sub- 
Judge—Delay in filing second applica¬ 
tion could bo excused under Ss. 5 and 14 
—There was strict proof of no negligence 
in collecting evidence within meaning of 
Civil P. C. (1908), 0. 47, R. 4 (2) (b) 

228a 

- Art. 44—Suit to set aside sale by 

guardian brought more than three years 
after attaining majority is barred 180 

- Art. 91—Suit to recover possession 

of property sold during minority without 
olaiming to have sale oanoelled is not 
governed by Art. 91 (FB) 188 

- Art. 119—Plaintiff’s adoption chal¬ 
lenged—Suit by plaintiff for declaration 
must be brought within six years of 
interference of his rights as adopted son 

72 

- Art. 120 — Landlord and tenant— 

Trespass by tenant—Suit for mandatory 
injunction is governed by Art. 120 178 

- Art. 123—Suit to recover share in 

intestate property is governed by Art. 123 

516 

*- Art. 134 and S. 10—Trustee of 

temple—Transfer of temple property for 
consideration—Suit to recover property 
is governed by Art. 134 and not by S 10 

183t? 

- Arts. 141 and 144—Alienation by 

Hindu widow—Suit to set aside by heir 
of reversioner is govornod by Art. 144 
and not by Art. 141 142 

- Art. 181—Civil P. C. (1909), O. 20, 

—R. 7 and O. 34, R. 6 and S. 48—Dis¬ 
putes referred and award made—Orclor 
on 17th November 1897 for filing award 
and passing decree—Decree not drawn 
up in terms of award—Application for 
execution and on objection decree amen¬ 
ded in terms of award on 28th January 
1899 — Decree directing payments of two 
sums forthwith and of another sum which 
was made oharge on property by instal¬ 
ments and on default whole sum to be 
come duo—Default in 1902 — Last ap¬ 
plication for execution made in Decem¬ 
ber 1909 — Decree is doomo-l to bo passed 
in November 1H97 and application in 
rospect of sums male payable forthwith 
•is barred—Plaintiff must first apply for 
decree final for sale in rospect of pro- 


Limitation Act 

perty charged and application is governed 
by Art. 181 217 

*- Art. 182—Step-in.aid—Application 

for transfer of deoree to Court of Native 
State for execution saves limitation 236 

- Art. 182—Instalment decree—Term 

that if any instalment is not paid before 
next became due, decree-holder would be 
entitled to call whole amount—Default 
made--Application brought after three 
years from date of default—Application 
was barred by time 163 

- Art. 182 (5)—Bombay Gujarat Ta- 

lukdars’ Act (1888), S. 29-E — Per 
Shah, J .—Decree against talukdar—Exe¬ 
cution application unaccompanied by 
certificate of managing officer is in 
accordance with law “ and 9aves limita¬ 
tion 73 

- Art. 182 (6) — “ Date of issue of 

notice ” means date on whioh notice was 
in fact issued 167 

Matter and Servant 


^-Master is liable for servant’s act 

even if servant transgresses his authority 
provided servant does act in master’s 
interest — Plaintiff stopped train by 
pulling communication chain — Driver 
and guard assaulting him — In suit for 
damages company held not liable—Tort, 

Vicarious liability 129 

Merchant Shipping Act (57 and 58 Viet. 
C. 60) 

*- S. 686 — “ Natural born British 

subject " does not inolude subject of 
Native State 249a 

Oath* Act (10 of 1873) 


S. 13 Evidence of child witness— 
—Omission to administer oath—Evi¬ 
dence i9 admissible—Evidence must bo 
received with due care and caution 21 °a 

-S. 13—Penal Code (i860), S. 302 — 

Murder—Evidence without oath—Capital 

sentonoe should not be passed 212c 

——5. 15—Evidence Act (1872), S. 118 
Witness—Compentency of—Inability to 
understend nature of solemn affirmation 
does not amount to inability to under¬ 
stand questions 2126 

Penal Code (45 of 1860) 

^- S. 4—Jurisdiction — Offence on 

high seas by subject of Native State — 
British Indian Courts cannot take cogni- 
zanco of 249c 

Ss. 300 and 326 — Mutual stono- 
throwing—Stone hit rupturing livor — 
Wound alsoinfiictod with sword on leg — 
Doath duo to effects of injury caused by 
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Penal Code 

stone—Accused is guilty not of murder, 
hut causing grievous hurt with dangerous 
weapon 247 

- S. 302—Murder—Evidence without 

oath— Capital sentence should not be 
passed — Oaths Act (iO of 1873), S. l3 

2125 

- Ss. 328 and 300 — Mutual stone- 

throwing—Stone hit rupturing liver 
Wound also inflicted with sword on leg 
—Death due to effects of injury caused 
by stone—Accused is guilty not of mur¬ 
der, but 1 of causing grievous hurt with 
dangerous weapon 247 

-S. 33G—Omission to wear speotacles 

when eyesight is defective, though rash 
and negligent act, does not necessarily 
in all cases render driver liable under 
S. 336 — Defect in eyesight not very- 
great — Driver held not guilty under 
S. 336 though his license required him 
to wear spectacles 230 

-S. 341—Wrongful restraint—Joint 

owner locking up shop leased out by co¬ 
owner without consent No o fie nee is 
committed—Dispute held to bo of civil 

nature . 

-S. 360— Kidnapping from British 

India—Girl over 12 years of age —Kid¬ 
napping with consent — Offence under 

8 360 is not committed 20o 

Pensions Act (23 of 1871) 

- S. 4—Suit for declaration of owner¬ 
ship in respect of share in vafcan is not 
maintainable without certificate of Col¬ 
lector . 144 

Possessory Title 

-Landlord and Tonant — Ejectment 

—Burden of proof of title is on plain¬ 
tiff ism) 

-Judgment — Evidenoe Act (1872), 

S 53—Execution of document—Admis¬ 
sion of executant's signature by his son 
relievos mortgagee from proving mort¬ 
gage— Inference drawn from matters not 
on record is not valid 161 

--Special oase stated by consent can¬ 
not bo rooponod without mutual consent 

88c 

Presidency Town* Insolvency Act (3 ofl909) 

-S 8—Ordor of adju licition against 

alleged members of firm on petition by 
creditor subsequently annulled against 
some of them on ground that they wore 
not members of firm—Another croditor 
wishing to have those members re-ud- 
iudicite 1 — Proper procedure is to apply 
to Court under S. 8 and not to appeal to 


Presidency Towns Insolvency Act 
Court of appeal by leave—Previous order 
of annulment must however be got rid 
of before application for re-adjudication 

based on same facts 20 

Railways Act (9 of 1890) 

- S. 72—Railway’s liability for goods 

delivered for carriage, unless limited by 
agreement with consignor approved by 
Governor-General, is that of bailee under 
Contract Act (1872), S. 151 26a 

- S. 72—“Goods delivered to be car¬ 
ried” explained 266 

-S. 72—Goods destroyed by fire— 

Proper precautions nob taken Railway 
is liable in damages 26o 

-S. 75—“Value of the articles’ 

means intrinsic or market value and not 
special value to plaintiff 148a 

-S. 75 —“Loss”—Negligent mis¬ 
delivery is not loss under S. 75 Duty of 
carrier explained — Railway Company 

held liable for loss I486 

Registration Act (16 of 1908) 

-S. 90—Whether razinama and kabu- 

liyats are registrable —Quaere 2226 

Religious Endowments Act (20 of 1863) 

- S. 14 — Civil P. c. ( 1908 ). S. 92 — 

S. 92 is wider than S. 14, Religious 
Endowments Aot—Plaintiff may proceed 
for appropriate relief under Religious 
Endowments Aot (1863), S. 14 1346 

Specific Relief Act (1 of 1877) 

-S. 42—Hindu Law—Adoption Set¬ 
ting aside—Daughter in undivided family 
has no right beyond maintenance and 
marriage expenses—She cannot sue for 
declaration that adoption by hor mother 

was invalid # , , 49( * 

-S. 4d—No suit lies for declaration 

of right to pass along public street ac¬ 
companied by musio 162 

Stamp Act (2 of 1899) 

_S 35—Suit on promissory notes 

executed in Hyderabad State-Note not 
bearing stamp required by State laws 
though bearing stamp required by law 
in British India —By law of Sta e docu¬ 
ment was not receivable in evidence al¬ 
though agreement is not void Note can 
he sued upon in British India 

Succession Act (10 of 1865) , , 

- S 190—One of sovoral hoirs of do- 

ceased' suing as his legal reproson at.ves 
—Grant of letters ol admimsttation^a 

necessary 

———Assessment of salt works— Pnnoiplea 
to bo followed, statod-H Court applies 
one legitimate formula, it is no objection 
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Taxation 

to valuation to say that Court should 
have adopted another formula 200 

Tort 

**-Vicarious liability — Master and 

servant — Master is liable for servant’s 
act even if servant transgresses his 
authority provided servant does that act 
in master's interest — Plaintiff stopped 
train by pulling communication chain— 
Driver and guard assaulting him — In 
suit for damages company held not liable 

129 

Trespass—Trees overhanging plain¬ 
tiff's land can be out off apart from any 
question of damages—Trees 68a 

Transfer of Property Act (4 of 1882) 

541 Ss. 6 (6), 109 and 111 ( g )—Lease— 
Transfer of reversion — Forfeiture for 
breach of condition — Transferee can 
enforce forfeiture though breach occurred 
before transfer 79 

-S. 52—Civil P. C. (1908), S. 47 

and 0. 21, R. 2—Sale of property in exe¬ 
cution of mortgage dcoree — Property 
purchased by decree-holder and formal 
possession obtained which was with de¬ 
fendant as subsequent mortgagee—Mort¬ 
gagor executing another mortgage in de¬ 
fendant’s favour pending suit—Suit by 
purchaser to redeem earlier mortgage— 
Plea of uncertified adjustment and frau¬ 
dulent sale Court is precluded from re¬ 
cognizing such adjustment—Purchaser is 
not affected by mortgago executed pend¬ 
ing suit and is ontitled to redeem earlier 
mortgage 105 

S. 63 Khoti tenant cannot transfer 
holding without khot’s permission — 
Mortgage of khoti land—Mortgagee pur¬ 
chasing oooupancy holding without khot’s 
consent Ho is not entitled to be re¬ 
imbursed under S. 63 152 

^ & s - 63, 72 and 76 — Mortgagee in 

possession effecting lasting improvements 
In proper ca9o he should bo allowed 
costs of improvements 84 


Transfer of Properly Act 

^- Ss. 72, 76 and 63 — Mortgagee in 

possession effecting lasting improvements 
—In proper case he should he allowed 
costs of improvements 84 

- S. 82 — Joint mortgago of several 

properties—Each property is liable for 
entirety of mortgage debt 181a 

- Ss. 108 0 ) and 115 — Lessee assign¬ 
ing his entire interest — Assignee's in¬ 
terest cannot be forfeited by any act of 
original lessee 132 

*- Ss. 109, 111 (g) and 6 (b) — Lease 

—Transfer of reversion — Forfeiture for 
breach of condition—Transferee can en¬ 
force forfeiture though breach occurred 
before transfer 79 

Ss. 115 and 108 0 ) —Lessee assign¬ 
ing his entire interest—Assignee’s inter¬ 
est cannot be forfeited by any act of 

original lessee 132 

Tree* 

Tort—Trespass— Trees ovorhanging 
plaintiff's land can be cut off apart from 
any question of damages 68a 

Trutti Acl (2 of 1882) 

-S. 88—Person in fiduciary position 

taking advantage of position and securing 
benefit—Transaction is invalid — Con¬ 
tract Aot (1872), Ss. 19. 19-A and 64 93 
Will 

-Construction—Bequest to widow of 

life interest—Widow appointed sole exe¬ 
cutrix Direction as per oral instructions 
and according to times — Only life inter¬ 
est held created — Direction did not 
confer general testamentary power—On 
death of widow property undisposed of 
was intestate 54 a 

-Construction—Trust—Execution of 

trust where terms are doubtful will not 
be enforced—But when such power is 
executed under and in compliance of 
authority burden of proving that power 
was fraudulently used lies on person al¬ 
leging—Evidence Act (1 of 1872), S. 102 

54c 
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BOMBAY HIGH COURT 


* * A. I. R. 1918 Bombay 1 
Full Bench 

Scott, C. J., Macleod and SriAii, JJ. 
Ramji Dapuji Pali l —Plaintiff—Ap¬ 
pellant. 

v. 

Pandharinath Ravji — Defendant — 
Respondent. 

Second Appeal No. 15 of 1917, Decided 
on 28th August 1918, from decision of 
1st Class Sub-Judge, Nasik, in Appeal 
No. 172 of 1915. 

Civil P.C. (1908), Ss. 11 and 47 and 
O. 34, Rr. 7 and 8— (Per Full Dench)— Decree 
nisi in suit for “redemption’ —No application 
by mortgagor or mortgagee for making 
decree absolute within period of limitation — 
Fresh suit for redemption is competent: 
(Shah'J., Dissenting). 

Per Full Dench — A mortgagor, who has 
brought a suit for redemption aud obtained a 
decree nisi, which neither the mortgagor nor tbo 
mortgagee has applied to bo made absolute, can, 
aflor the execution of that decree is time barred, 
bring a fresh suit for redemption: (Shah, J ., 
dissenting). IP 2 C 1] 

Per Scott , C. J. —The fneond redemption suit 
must however recognize tho binding effect of the 
previous redemption decree nisi in so far as it 
settles tho accounts up to the date of that decreo, 
and tho duty of tho Court in tho second suit 
would he limited to the ascertainment of the 
amount duo at the date of the second suit or 
decree and to give such consequential relief as 
tho law permits. IP 0 C 2) 

#S. It. liakhle — for Appellant. 

P. li. Shnujnc —for Respondent. 

Order of Reference 

Beaman, J.— (ll«/ t April 10 LB) —This 
appeal raises tho question: whether a 
mortgagor, who has brought a suit for 
redemption and obtained a decreo nisi, 
which neither tho mortgagor nor tho 
mortgagee has applied to ho made abso¬ 
lute, can, after tho execution of tbit 
decreo is time barre l, bring a fresh suit 
for redemption. Tho principle of the 
HUH 15 1 A; 2 


decision in Rama v. Tihagchand (l) ap¬ 
pears to me to require an affirmative 
answer, although in that case tho first 
suit was brought not by the mortgagor, 
but by the mortgagee. In the later ca9e 
of Dapuji v. Guja (2), although tire facts 
may have been different, the leaning of 
the Court, or certainly of one of the 
learned Judges, was plainly in the oppo¬ 
site direction. Shah, J., felt the neces¬ 
sity of distinguishing the case of Rama 
v. Dliagchanil (l) and attempted to qo 
so. I do not think he succeeded. I do 
not think that the principle of that case 
is in any way affected by the plaintiff in 
tho first suit being tho mortgagee. It 
remains tho same, whethor the mortgagor 
or the mortgagee brings the first suit 
for redemption or for sale. The Privy 
Council decision, upon which great reli- 
anoo was placed by Shah, T., in the case 
of Dapuji v. Guja (2), has nothing, in my 
opinion, to do with tho principle with 
which I am now concerned. In those 
circumstances, it seems to mo that the 
question is ono which ought to he capable 
of a single and uniform answer, and as it 
is a question of considerable importance 
and cases of tho kind may frequently 
occur, it seems to me eminently desir¬ 
able that it should ho authoritatively 
answored, and tho subordinate judiciary 
loft in no doubt in tho future as to what 
tho law is. In tho present state of tho 
authorities thero can ho very little doubt, 
and that, I think, is indicated in tho 
judgment of tho learned Judge of first 
appeal in this case, hut that the question 
still remains uncertain and that tho Courts 

(1) A. I. It. 1014 H.>m. 200=27 I. C. 219=39 
Beni. II. 

(2) 110Hi 42 Lbm. 210 = 44 I. C. 003. 
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of the mofussil are quite likely to docide 
precisely similar cases in different ways. 
I would therefore refer the question I 
have stated above to a Full Bench. 

Heaton, J. — I agree. Having regard 
to the great importance of the point 
stated, to the plainly discernible tendency 
to differences of opinion, and to the un¬ 
doubted possibility th*t the judgment in 
the case of Rama v. Bhagchand (l) may 
he differently interpreted by the mofussil 
Courts, I think that it would ho much 
better that the point should he settled 
once and for all by a Full Bench. 

Opinion 

Scott, C. J. —The question referred for 
the decision of the Full Bench is whe¬ 
ther a mortgagor, who has brought a suit 
for redemption and obtained a decree nisi, 
which neither the mortgagor nor the 
mortgagee has applied to be made abso¬ 
lute can after the execution of that decree 
is time-barred, bring a fresh suit for 
redemption? 

It is desirable, before discussing this 
question, to state shortly how it arises 
in the present case. The plaintiff filed 
a suit for redemption of a mortgage with 
possession and obtained a decree on the 
30th September 1908 that the plaintiff 
should pay Rs. 117 and costs within 
twelve months and redeem the property, 
or in default the defendant should re¬ 
cover the amount by sale of the property. 
The plaintiff' tiled an application, No. 712 
of 1909, for payment of the money, but 
failod to pay by tho due date, and bis 
application was struck off on 25th 
January 1910. The mortgagee took no 
steps under the decree to obtain a decrco 
absolute and on the 12th December 1913, 
tho plaintiff paid tho money duo into 
Court. Tho mortgagee howovor objected 
to take it. Tho plaintiff's pleador argued 
that it should bo treated as an applica¬ 
tion to on largo time for payment under 
O. 34, It. h, Cl. (4), Civil 1*. C. Tho 
learned Judge howovor thought that tho 
law of limitation governed such eases 
and that tho application was out of time. 
Hotboroforo dismissed tho samo. The 
plaintiff in tho present suit recites tho 
doereo and the payment of tho decretal 
amount into Court, tho dismissal of bis 
application as time-barred, tho fact that 
the defondants bad not applied lor sale 
or for making the decree absolute, and 
asserts that the plaintiff lias still tho 
right to redeem the mortgage. Tho suit 


was filed a month after the dismissal of 
the plaintiff’s application in the first 
suit. 

The right of a mortgagor to redeem is 
stated in S. GO, T. P. Act, and is said to 
exist at any time provided that the right 
conferred by the section has not been 
extinguished by act of tho parties or by 
order of a Court. R. 7, O. 34, Civil P. 
C., provides for the passing of a decree 
nisi in a redemption suit, and R. 8 pro 
vides where the money declared to be 
payable under the decree nisi is not paid 
on or before the date fixed, the Court,! 
shall, on application made by the de¬ 
fendant, pass a decree that the plaintiff 
and all poi sons claiming through or under 
him be debarred from all right to redeem 
the mortgaged property. No such order 
has been obtained by the defendant in 
this suit, nor has the right of redemption 
been extinguished by the act of the par¬ 
ties. The right to redeem therefore still! 
oxists. 

Whether the remedy by a redemption 
suit can now bo pursued is the question 
which we have to determine. In Gansu - 
vant Balsavant v. Narai/an DhornJ Sa¬ 
vant [a) a suit was brought and a decree 
obtainod by a manager of a joint family 
in 1858 for redemption of certain pro¬ 
perly, but the doereo was not executed. 
Subsequently a suit was brought for re¬ 
demption in respect of the samo proportv 
by another member of tho joint family 
who was a minor when the former suit 
was instituted, and tho question was 
whether tho second suit was maintain¬ 
able. Kemball, .T., held that by reason 
of tho default in payment of the money 
declared to bo duo within tho time pros¬ 
cribed by law for execution of decrees 
(no t ime having boon fixed in the decree), 
tho order for redemption must bo taken 
to have operated as a judgment of foreclo¬ 
sure. Tho doerce declared the mortgagor 
entitled to obtain possession of the mort¬ 
gaged property on puvmontofa particular 
sum. and if bo failed to discharge that 
debt, he could not bo allowed to harass 
the mortgagee bv another suit for tho 
samo purpose. West, J . was of the 
same opinion, saving that it followed 
from t he leading principle of res judicata 
that tbo same matter should not. bo ad¬ 


judicated again on tho original ground so 
as to imperil tho stability of tho decision 
formerly given. I’ndor tho Anglo-Indian 
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law it had long been recognized that a 
decree-holder must obtain satisfaction of 
his decree by execution, and not by an¬ 
other suit,and a suit could not be brought 
either on the original cause of action, or, 
save in special cases, on the decree in 
which that cause had becomemerged. That 
decision was followed in another judg¬ 
ment of this Court in Maloji v. Sagaji 
(1), on the ground that under the ruling 
in that case the decree made in the 
defendant’s suit was practically a fore¬ 
closure decree, if not executed within 
three years, and therefore, effectually 
determined the rights, under the mort¬ 
gage, both of the mortgagee and mort¬ 
gagors, who not having redeemed within 
three years would be for ever foreclosed. 
Those decisions wore before the applica¬ 
tion of the Transfer of Property Act to 
Bombay, and the dicta above referred to 
regarding foreclosure could hardly have 
been given if the Transfer of Property 
Act had applied, in view of the provi¬ 
sions of S. 93 which have now been trans¬ 
ferred to O. 34, R. 8 of the Civil P. C. 

Those decisions wore not followed in 
tho Madras High Court. In that Court 
a series of judgments. Periandi v. An - 
gap pa (5), Karuthasami v. Jaganatha (G) 
and Ramunni v. Brahma Dattan (7). 
affirmed tho right of a mortgagor to bring 
a second redemption suit after tho work¬ 
ing out of tho decree nisi in his first suit 
had become barred by limitation, and in 
the Full Bench case of Vallabha Valiya 
Rajah v. Vethapuralti (8), the majority 
of tho Judges contemplated tho possibility 
of a second redemption suit. Sir Charles 
Tumor in Periandi v. Aiigappa (5) 
observed: 


As there was no foreclosure, he can still assert 
ns right to redeem which may bo conditional on 
tho payment of a larger or a loss sum than was 
requisite when tho former docroo was pro- 
nouncod, M * 


and in Karuthasami v. Jaganatha (0) 
;' uno learned Judgo said: 

'The relation then mill exist*, and tho right 
to redeem is imo, ..ruble from tho relation so lone 
av it exists. An unexecuted decree for partition 
would not nHor the relation of the members of a 
joint family. 1 ho estate, would still be joint 
and the right to obtain a part.ii,,,, would attach 

to it whenever a fresh demand for partition wa- 
iiiatlo an«J refused.*' 


<») l IfiH'J 1 l.l |5, i n 6G7> 

(•'■) '.IKHll 7 Ma<| 12.1 
('■) h Mad. i7h. 

(-) IIKV21 15 Mad. .%G. 

(H) U«-.iGj VJ Mad. JO (F II ) 


In 1870, at a time when the law of res 
judicata was regulated by the Civil P. C. 

Act 8 of 1859, S. 2, which runs; 

“Tho civil Courts shall not take cognizance of 
any suit brought on a cause of action which shall 
have been heard and determined by a Court of 
competent jurisdiction in a former suit between 
the same parties or between parties under whom 
they claim," 

a series of decisions show that the second 
redemption suit by a usufructuary mort¬ 
gagee under Bengal Regulation 15 of 1793, 
S. 10, would not he barred by a decree in 
a prior redemption suit between the same 
parties which did not put an end to tho 
mortgage debt, their Lordships of the 
Privy Council in Natvab Azimat Ali 
Khan v. Jcwahir Singh (9)ohserved that 
tho whole argument was based on a mis¬ 
conception of tho nature and effect of a 
docreo of 1st August 1843. 

“That decree, in fact, did nothing but dismiss 
the then pending suit for redemption, on tho 
ground that the full and entire nmount of tho 
mortgage money bad not been deposited (the 
sums tendered beiDg only Rs. oq .jog, and Rs. 400). 
According to the course and practice of tho Courts 
in India, the only poiut to be determined in such 
a suit is whether tho mortgage debt has been 
fully satisfied after taking into account the sum 
tendered or deposited; nor is tho fiuding of any 
particular amount as still due conclusive against 
the mortgagee in a subsequent suit." 

That statement of the practice of the 
Court was derived from Mt. Molee 
Sunderee v. Maharanee Tndarjil Kowaree 
(lO), where it was decided that in a suit 
to recover possession of land in the pos¬ 
session of the mortgagee under a usufruc¬ 
tuary mortgage, the only question in issue 
was whether the plaintiff was entitled to 
enter into possession, and that the find¬ 
ing of tho Judgo that a specific sum was 
still duo was not conclusive betweon the 
parties, hut might ho disproved in ano¬ 
ther suit, and such finding, therefore, 
was not the subject of appeal. 

In 1H72 the decision in Mt. Matee 
Sunderee a case (10) was dissented 
from by Sir Richard Couch and Ains- 
lio, J.. in Rahoo Kullgan Dass v. Baboo 
Sheo Naiiduu Pcrshad Singh (U), j n 

which tho Chief Justice said: " We'are 
unahlo to concur in that view of the 
naturo of a suit of this deception. The 
suit is in reality, in our opinion, a suit 
between the morl gagor and mortgagee for 
an adjustment of the account between 
them. If, upon taking tho account, it 

( 0 (Iscq-Tul 13 M. I. A. »04. 

(10) Marsh. 112. 

(11) (1S72) IS \V. R. 05. 
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appears that the mortgage has been fully 
satisfied, the plaintiff, the mortgagor, is 
entitled to have back the property, and 
the Court would make a decree for that 
purpose; but we think that the question 
in the suit is not simply whether the 
plaintiff is entitled to have the property 
back, and that the Court being a Court of 
Equity and acting upon the principle 
that it is always the aim of a Court of 
Equity to finally determine as far as pos¬ 
sible all questions concerning the subject 
of the suit, the account should be taken 
up to the time of the decree, and the ac¬ 
count so taken should be considered to be 
binding, and the parties should not be at 
liberty, except under peculiar circum¬ 
stances, to re open it in another suit." 
In concluding his judgment the Chief 
Justice continued: "It appears to us 
therefore upon such evidence as there is 
before us that the defendant is entitled 
to be repaid the principal sum: but that 
no decree can be made declaring him to 
he entitled to any further sum." 

"The decree of the. lower Court will he 
altered by declaring that thore is still due 
to thedefendantlthe principal sum secured 
by the mortgage, namely, Rs. 41,476-9-3, 
and that on payment of that the plaintiff 
may redeem the property; hut if there is 
any dolay in making that payment, then 
the plaintiff would ho liable to pay in¬ 
terest upon the money from this time, 
and in taking an aocount of the interest 
which may he found duo from him from 
the date of this decree, allowance will 
have to he made for the revenue or pro¬ 
fits of the estate which the defendant 
may receive. The account must ho con¬ 
sidered as sottlod up to this time, and it 
will only ho necessary, if the plaintiff 
hereafter seeks to redeem the property, 
to take a further account of the interest 
on the ono side and of the revenue on the 
other. In that way, so far as is possible 
in the present suit, a decision is come to 
with regard to the rights of the parties." 
The result would appear to he that the 
learned Chief Justico found what was duo 
up to the date of the decroe, and settled 
the mode in which account should ho 
taken thereafter if the plaintiff thereafter 
sought again to redeem the property. 
But the judgment does not suggest that 
there cannot bo a second suit for redemp¬ 
tion if the amount found duo by the first 
decree is not paid. 

In Boy Ditikur Doyal v. Shco Golam 


Singh (12) in a redemption suit filed by a 
usufructuary mortgagor for redemption, 
or recovering of possession, the Court 
considered what was the meaning of 
cause of action” and "heard and deter¬ 
mined" in S. 2, Act 8 of 1859.. The 
judgment says: "What then was the 
cause of action which was heard and 
determined between the present parties 
in the former suit, and what is the'cause 
of action which is put forward by the 
plaintiffs in this present suit, and which 
they ask to have now heard and deter¬ 
mined? 

It seems to us plain that the principal 
cause of suit is the relation which sub¬ 
sists between the parties as mortgagor 
and mortgagee, and the consequent right 
on the part of the mortgagor at all reason¬ 
able times to ask for an account from the 
mortagee. The suit is brought for the 
purpose of obtaining an adjustment of 
acoounts or adjudication of the state of 
the accounts between the parties, and for 
such relief at the hands of the Court as 
the plaintiff may he entitled to upon that 
adjustment or adjudication of the ac¬ 
counts. Now the former suit effected an 
adjustment of accounts up to the date of 
18th April 1868. The substantial cause of 
action within the meaning ofS. 2, Act 8, of 
1859, in the present suit, that which the 
plaintiff desires to have heard and deter¬ 
mined, is the state of accounts which has 
arisen since 18th April 1868, obviously 
an entirely fresh causo of action. The 
matter which the Court is askod in this 
suit to hear and determine, is a matter 
which has arisen and come into being 
since the matter of the last suit was 
heard and determined. 

"It has arisen sinco the date of the 
docroo of April 1868. And cqnsequontly 
S. 2, Act 8, of 1859 does not bar the Courts 
from entertaining this suit. It appears 
to us that it would he hard upon the 
mortgagor if the law were otherwise. 
The decree which was passed in April 
1868 was simply a declaration that at 
that time a certain sum of money was 
due from the mortgagor to the mort- 
gagoo accompanied by a decretal ordor ; 
that upon that sum boing paid by the 
mortgagor, ho should have possession of the 
proporty delivered over to him. That 
decree did not put an end to the relation 
of mortgagor and mortgagee. The Court 
d id not in that suit protend to fore close 
(12) [1874] 22 W. R. 172. 
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the plaintiff’s right of redeeming in the Full Bench in Allahabad and decided in 
event of his not paying the money then accordance with the line of cases in 

declared to bo due.and it would Madras already referred to shortly before 

bo very hard upon him therefore that a Full Bench in Madras had considered 
his equity of redemption should never- those Madras cases and come to the con- 
theless be indirectly foreclosed by the elusion that they were wrongly decided 
effect which the Subordinate Judge has and should ho overruled : s eo Sita Bam 

given to S. 2, Act 8 of 1659, without any v. Madho Lai (15). In that case the 

period of grace or any terms whatever plaintiffs brought a suit for redemption 
being attached to this foreclosure. ” of a usufructuary mortgage and ob- 

The only reported case in tho Indian tained a decree for redemption condi- 
Law Reports, Calcutta Series, to which tioned on their paying a certain sum 

wo have been referred, which appears to within a time specified in the decreo. 

bo inconsistent with the Bengal decisions This decreo however instead of going on 
above quoted, is Siva Persliad 3 laity to direct that in default of payment on 
v. Nundo Lall Kar Mahapatra (13) in duo date the property should bo sold 
which it was said at n. 142 : " Even if directed that if payment was not made 


there is no order absolute, tho decreo nisi 
directing tho sale is in existence ; and if 
tho right to redeem be still alive, it can¬ 
not be enforced by a separate suit .... 
Wo must hold that tho suit is not main¬ 
tainable, and that tho plaintiff’s proper 
course was to have tho matter brought 
before the Court and disposed of undor 
S. 244, Civil P. C. " Tho application of 
S. 244 of tho Code of 1882 and of S. 47 of 
tho present Code to mortgage suits will 
ho discussed later in this judgment. In 
Doiidh Bahadur R.ii v. Tel: Ntiraiyi Rai 
(14) tho Court considered that tho matter 
directly and substantially in issuo in 
the redemption suit thoro undor conside¬ 
ration within tho meaning of S. 13, 
Civil P. C. of 1R*'2 was not the existence 
of tho plaintiff's right to redoom on pay¬ 
ment of tho mortgago money, but what 
tho amount payable actually was. That 
mutter was decided in a former suit ad¬ 
versely to the defendant in tho fust 
Court, but the appeal Court did not de¬ 
cide it at all, but dismissed the suit on 
another ground. Tho Court hold that 
8 . 13 of tho Codo did not bar a second 
suit for redemption, and referred in sup. 
port of its c inclusion to tho judgment of 
tho Privy Council, nbovo quoted, in 
Nawnh Aznnul Ah Khan v. Jowahir 
Sinjh (!f). 

Thoro was however in tho Allahabad 
decisions up to that date some conflict of 
opinion as to tho right of a mortgagor 
whoso power of payment of the amount 
found duo in the mortgago suit was 
barrel by limitation to file a second re¬ 
demption suit, and curiously enough tho 
conllict of decisions was considered by a 

II ') lie'll) IK Cal. lse. 

(II) [lH’JO] 2 \ All. 251. 


within tho time fixed, tho judgment 
should be deemed to bo non-existent. 
The plaintiffs did not pay the decretal 
amount within the time fixed, hut some 
years afterwards brought a second suit 
for redemption. It was held that tho 
suit was not under circumstances barred 
either by reason of anything contained 
in tho Transfer of Property Act of 1882, 
by S. 13, or S. 244, Civil P. C. 

On the other hand the Madras High 
Court in Vedapuratti v.Vallabha Valiya 
Raja (10), whore in a previous suit for 
redemption of a usufuctuary mortgago tho 
docroo did not provide for foreclosure of 
the plaintiff's light to redem in default 
of payment within the time fixed in tho 
decreo, hut contained a direction for 
salo in default of payment and tho mort¬ 
gagor had not redeemed, while the defen¬ 
dant had not applied for an order ab¬ 
solute for sale, it was held that a sub¬ 
sequent suit was not maintainable 
for tho redemption of tho same mort¬ 
gago. The Chief Justice held that al¬ 
though the right to redeem still subsisted 
tho romedy was barred by operation of 
tho rule of law embodied in S. 13, Civil 
P. C. Ho said tlie legislature lias laid 
down what is “tho matter in issue" in a 
redemption suit. In order to succeed tho 
mortgagor lias to show that ho is entitled 
to a decree ordering that if ho pays oil the 
mortgage debt in pursuance of tho. order 
of (ho Court, tho mortgagee shall retrans¬ 
fer tho property and if necessary, put 
him in possession. Tho matter in issuo 
is—aye or no: Is tho mortgagor entitled 
to tho decreo which if ho succeeds, a 
Court is required by S. 92 to make? 

(15) 110021 21 All. 1 1 (I*' M.). 

(14.) 11012] 25 Mud. SOOfl-'. 15 ). 
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With all respect, it appears to me that 
this is not the matter in issue in a re¬ 
demption suit. The question propounded 
by the learned Chief Justice: “Is the 
mortgagor entitled to the decree which, 
if he succeeds, the Court is required 
by S. 92 to make?,’’ can only be answered 
in the affirmative, for it is prescribed by 
law that the Court shall make such a 
dr ree. The substantial matter in issue 
in a redemption suit is not the existence 
of the mortgage, for the filing of the suit 
is in itself an admission of the mortgage 
and of the original mortgage debt: soo 
Marshall v. Shrewsbury (17). The sub¬ 
stantial question is how much must be 
paid by the mortgagor to the mortgagee 
in order to entitle him to recover posses¬ 
sion and a reconveyance of the property 
in cases where the title has been trans¬ 
ferred. 

This view is supported by the 
decisions in Naioab Azimut Ali Khan v. 
Jowahir Singh (9), Baboo Kullyan Dass 
v. Baboo Sheo Nundun Per shad Singh 
(11), Roy Dinkur Doyal v. Sheo Golam 
Singh (12), and Dondh Bahadur Rai v. 
Teh Narain Rai (14) and the Allahabad 
Full Bench case of Sita Ram v. Madho 
Lai (15). It is to be observed that the 
Chief Justice of Madris did not base his 
decision upon the provisions of S. 244, 
for he had on the same day delivered 
judgment in another Full Bench case— 
see Mallilcarjunadu Setti v. Lingamurti 
Pantulu (18) holding that an order 
passed upon an application made under 
S. 89, T. P. Act, was not an order made in 
proceeding in execution. Sir Bhashyam 
Aiyangar however, in Vedapuratti v. 

Vallabha Valiya Rajah (16), held that 
the right of a mortgagor to file a second 
redemption suit was barred by the pro- 
visions of S. 244, Civil P. C., inasmuch 
as applications under Ss. 89 and 93 were 
applications ni execution. 
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appears to me that Jenkins in Amolalc Chand Parak v 
in issue in a re- Sharat Chandra Mukherjee (19): 


“One object in view when the present Codo 
was passed was to end, as fir as possible, the 
conflict of decisions which embarrassed the Courts 
and among those conflicting decisions were these 
which dealt with two points: first, whether an 
application for an order .under S. 89, T. P. Act, 
was an application in execution or not; and' 
secondly, whether if it was not an application 
m execution. Art. 131 constituted a bar on the 
ground that tho application was one not contemp¬ 
late by the Code of Civil Procedure. And so 
it is now provided that tho application which 
follows a preliminary decree for sale, is not 
for an . or d cr for sale, but for a decree for sale. 
And with the same end in view the provisions 
as niorl gage suits have been removed from 
tho Transfer of Property Act to the Civil Pro- 
cedure Code, so that it i9 no longer possiblo 
to contend that these applications are not 
under the provisions of the Civil Procedure 
Code." 

It follows therefore that the mortgagor 
is not limited in his remedy by the terms 
of S. 4?, Civil P. 0., which has taken 
tho placo of S. 244, in the Codo of 1882. 
If then it can be shown that the mort¬ 
gagor in his second suit raises in issuo a 
substantially different matter to that de¬ 
cided in the first suit, such for example, 
as tho amount payable by him at the date 
of tho second suit as distinct from that 
payable at the date of the first suit, such 
second suit would be maintainable. In 
this connexion reference may bo made to 
Nasratullah v. Majibulla (20), a case 
of a second partition suit, whore Sir John 
Edge delivering tho judgment of tho 
Court said: 

"Wo havo no duobt that if tho plaiutifT had 
drawn his plaint allowing tho docroo of 1860, and 
showing how ho and tho defendants wore bound 
by it that i9 that thoy were representatives of tho 
parties to it and alleging that tho state of things 
of 1860 , continued up to the present, and alleg¬ 
ing that tho defendants or some of them resisted 
his right of partition, and asked for a declaration 
of his right to partition, that would bo a claim 
to which oven this Subordinate Judgo would not 
havo applied S. 13, Civil P. 0. Tho prosent 
claim is in effect such a claim as I havo referred 
to although not so in form.” 


Tho question whether aqplications for 
absolute orders in mortgage suits after 
decree nisi are applications in execution 
lias now boon settled by the provision 
that the mortgagor or mortgagee, as tho 
case may be, must apply not for an order 
absolute in his favour but for a decree 
absolute: see 0.34, Rr. 5 nnd 8, Civil 
P. C.i of 1908. The reason of the 
change is thus described hy Sir Lawronco 

(17) (18751 10 Oh. 250 

(18) (.1902] 25 Mad. 214. (F. 13.). 


A second redemption suit must recog¬ 
nise the binding effect of the previous 
rodomption deoroo nisi in so far as it set¬ 
tles the accounts up to tho date of that 
decree, and tho duty of the Court in tho 
second suit would bo limitod to tho ascer¬ 
tainment of tho amount duo at the date 
of tho second suit or docroo and to givo 
such consequential relief as tho law per¬ 
mits. There is reason to believe that tho 

(19) 11911] 38 Cal. 918. =11 I. 0. 918. 

(20) 11691] 13 All. 309. 
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’suit in which this reference was made 
and the previous redemption suit filed 
by the plaintiff fell under the provisions 
of the Dekkhan Agriculturists’ Relief 
Act. Whether that ho so or not the rea¬ 
soning of this judgment would bo appli¬ 
cable. A suit for redemption under the 
Dekkhan Agriculturists’ Relief Act is 
substantially a suit to have an account 
taken in accordance with the provisions 
of S. 13, and a decreo for foreclosure is 
never passed in tho first instance, or until 
the mortgagor has had ample opportunity 
of paying tho sum found to bo duo. Rut 
in such cases S. 47, Civil P. C., might 
affect the plaintiff’s right of suit as Chap¬ 
ter 31 of that Code would not bo applica¬ 
ble. 

Macleod, J. —The question referred 
for the decision of tho Full Bench is whe¬ 
ther a mortgagor, who has brought a suit 
for redemption and obtained a decree 
nisi, which neither the mortgagor nor 
tho mortgagee has applied to be made 
absolute, can after tho execution of that 
decreo is time-barred bring a fresh suit 
for redemption. In equity as long as tho 
relationship of mortgagor and mortgagee 
continues the right to redeem exists. 
That right is recognised by S. 60, T. P. 
Act and is said to exist at any time, pro¬ 
vided it has not been extinguished by act 
of tho partios or by order of a Court. It 
is admitted that in tho case before us it 
has not been extinguished either by act 
of tho partios or by order of a Court. 
Tho Indian Legislature has deliberately 
refrained from onacting that the failure 
of a mortgagor to pay tho amount found 
duo in a suit for redemption should ope¬ 
rate us a foreclosure. It is now conten¬ 
ded that tho Court is bound to apply tho 
provisions of either S. 11. or S. 47, Civil 
P. C., with tho result that though the 
mortgago is still in existence tho same 
effect is produced as if there had been a 
foreclosure. .Sitting hero as a Court of 
equity, in my humble opinion, wo should 
endeavour as far as the law allows us to 
oppose this contention rather than devoto 
our ingenuity to finding some way where¬ 
by wo may hold that tho law supports 
it. I have had tho opportunity of read¬ 
ing the ju lgmont of tho learned Chiof 
-Tustico and I agree entirely with tho con¬ 
clusions ho has arrived at on a review of 
the numerous conflicting decisions of 
othor 1 n liin High Courts. f - " ' 

Court there - 


point since the Transfer of Property Act 
became applicable. I need only say with 
all respect that the reasoning of Aikman, 
J., in Sita Ram v. Madho Lai (15), ap¬ 
pears to be far sounder and more in con¬ 
formance with the principles of equity 
than that of the Chief Justice in Veda, 
puratti v. Vellabha Valij/a Rajah (10). 
It scorns to me to make little difference 
whether the decreo nisi directs that if 
payment be not made within tho time 
fixed the judgment should he deomel to 
he non-existent, or whether the decree 
has become dead by failure by both par¬ 
ties to execute it within the time prescri¬ 
bed by the Limitation Act. A docree 
nisi in a redemption suit doe's not bring 
about a merger of the mortgago; it merely 
directs that if the amount duo be paid 
within a fixed time tho mortgagor can 
compel the mortgagee to return tho 
mortgaged property. If tho mortgagor 
does not pay within the time fixed or 
within such further time as the Court 
may allow, the mortgagee may apply for 
a decree absolute for sale or foreclosure. 

The right to redeem on payment of the 
amount due at any time, while the mort¬ 
gage is in existence, i9 a continuing right 
and the only question in issue, when the 
assistance of the Court is invoked, i9 the 
amount due at that time. It may be 
more or less than or oven the same as the 
amount found duo in a previous suit, but, 
as far as I can see, thvt in no way affects 
the real issue which can never he tho 
same. We should, if possible, try to 
avoid holding that S. 11, Civil P. C., 
bars the second suit instead of en¬ 


deavouring to force it within the section, 
whilo, onco the decreo is dead, S. 47 can¬ 
not be applied. No a l tention need bo 
paid to tho appeal ad misoricordian in 
favour of tho mortgagee that ho should 
not 1)0 liablo to bo harassed by succo9sivo 
suits for redemption by tho mortgagor. 
The mortgagor in the first place pays all 
tho costs of litigation, all that tho mort¬ 
gagee is concornol with is to see that a 
correct decision is arrived at as regards 
tho amount duo. If ho does not chooso 
to exorciso tho rights given to him, if tho 
amount due is not paid, to apply for a 


decreo absolute, then ono can on 


that it suits him to 
alive, and a« -^06 
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what is provided by the Aots of the 
Legislature. 
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Shah, J. The question referred to us 
is whether a mortgagor, who has brought 
a suit for redemption and obtained a de¬ 
cree nisi, which neither the mortgagor 
nor t he mortgagee has applied to be made 
absolute, can, after the execution of that 
decree is time barred, bring a fresh suit 
for redemption. In my opinion, the 
answer to the question in the form stated 
above must depend upon the terms of the 
decree nisi and the facts and circumstan- 
ces of each case. I would say however 
that ordinarily in the case of a properly 
framed decree nisi for redemption, in 
which the subsequent proceedings are by 
way of execution of that decree, and the 
execution whereof is time-barred, no 
fresh redemption suit would lie. I shall 
state my reasons for the answer to the 
question referred to us dealing first with 
the statutory provisions bearing on this 
question and then with the reported 
cases. I may state generally that the re¬ 
ported cases show that this point has 
struck different Judges in different ways 
My conclusion is indicated in the answer 
which I have formulated after a oareful 
consideration of the conflicting rulings on 
the point and the conflicting reasons sug¬ 
gested by the statutory provisions All 
redemption decrees under the Dekkhan 
Agriculturists Relief Act, and under 
S. 92, T. P. Act, can bo executed and the 
subsequent proceedings by either party 
are by way of execution of such decroos. 
For the present I loavo out of considera¬ 
tion preliminary decrees in redemption 
suits under O. 34, R. 7, and subsequent 
proceedings for final decrees under R. 8, 
of the samo order. As these proceedings 
moy not bo in execution of the prelimi¬ 
nary decrees, the question referred to us | 
would not cover such cases. Tho ques- I 
tion relates to a decree nisi capable of 
execution and the execution whereof is f 
time-barred. I shall deal with this point f 
separately. , 


Lai (21), Batuk Nath v. Munni Dei (22) 
and Munna Lai Parruck v. Sarat 
s ChuTideri Mukerji (23) that the further 
t P rocee 'l>ngs are in execution of the decree 
nisi. Thus after a decree nisi is passed 
r a redemption suit, the further rights 
5 °f the parties as determined must be 
; eff ect to in execution according to 

the terms of the decree and not by a se- 
, P* ra te suit. It would be contrary to the 
provisons of S. 47 of the Code to onter- 
am a second suit for redemption in 
which substantially the same relief as 
that allowed in the first suit could be 
given, and which could be and ought to 

be secured by executing the decree nisi 
in the first suit. 

The provisions of S. 11 of the Code 
would ordinarily bar a second suit for 
redemption of the mortgage, which forms 
the subject-matter of the decree nisi in 
the first suit, if the conditions laid down 
in the section are satisfied. Treating the 
questions relating to the mortgage fo 
have been heard and decided when the 
decree nisi for redemption is passed, the 
subsequent suit in relation to the same 
mortgage would be a suit in respect of 
tho same matter with in the meaning of 
S. 11 of the Code. I do not think that 
tho circumstance that it is possible for 
the mortgagor to claim further accounts 
with reference to tho period after tho 
decree nisi can make any difference. In 
a properly framed decree nisi for redemp¬ 
tion where tho mortgagee remains in 
possession after the decree, it is always 
possible to provide for the subsequent 
profits received by the mortgagee to be 
taken into account. As to the decrees 
under the Dekkhan Agriculturists’ Relief 
Act, S. 15-B, sub-S. (l), oxpressly pro¬ 
vides that the Court can give directions: 

"whero tho mortgagee is in possession, as to 
tho appropriation of the profits and nccouutiug 
therofor as it thinks fit." 

The subsequent suit on the 9ame mort¬ 
gage would substantially relate to tho 
same matter and tho fact of the mortga¬ 
gor being able to claim accounts, for the 


It has boon hold that proceedings for 
an order absolute undor S. 93, T. P. Act, 
would bo by way of execution of the re¬ 
demption decreo passed in accordance 
' v >tb tho provisions of S. 92. Whatever 
doubt may have existed on tho point at 
one time, it is now cloar from tho deci¬ 
sions of the Judicial Committee of tho 
Privy Council in Abdul Majid v. Jawahir 


period between the decroe nisi and the 
date of the second suit cannot change the 
matter. It is in substance a suit for the 
redemption of tho samo mortgage, with 

(21) A. I. R. 1914 P. 0. GG=3G All. 350=23 
I. C. 649 (P. 0.). 

(22) A. I. R. 1914 P. C. G5=3G All. 284=23 
I. 0. 044=11 I. A. 104 (P. C.). 

(23) A. I. R. 1914 P. C. 150=42 Cal. 776=27 
I. C. 683=42 I. A. 88 (P. C.). 
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this difference that the period for taking 
accounts is extended to the date of the 
second suit. The Dekkhan Agriculturists' 
Relief Act, in my opinion, contemplates 
only one redemption suit in respect of a 
mortgage and the taking of accouuts 
under S. 13 only once. If in the second 
suit the decree nisi is to he taken as the 
starting point for taking accounts, and 
the further account is to he taken with 
reference to the subsequent period, in 
elYeot it becomes a suit based on the dec¬ 
ree nisi and would relate to what could bo 
and should be determined in execution of 
the decree nisi. Viewed in this light the 
suit cannot be maintained as pointed out 
in the case of llari liavji Chiplunkar v. 
Shapnrji Honnusji (24), and therefore 
the plaintiff has necessarily to fall back 
upon the mortgage. On the wholo I think 
it is clear that ordinarily the matter in 
the second redemption suit based on the 
original mortgage would lie the same a9 
that directly and substantially in issue 
in the first suit hot ween the same parties 
within the meaning of S. 11 of the Code. 

It is urged however that unless there 
is an order absolute either under S. 93. 
T. P. Act or a final deeree under 
R. 8, O. 2-1, the mortgago debt can¬ 
not be deemed to be discharged, 
that the relationship of the mortgagor 
and mortgagee continues and that there¬ 
fore the mortgagor has the right to file a 
second redemption suit. It is also urged 
that unless there is an order absolute 
thoro is no order of the Court extinguish¬ 
ing the mortgage contemplated by S. 00, 
T. P. Act and that the mortgagor’s right 
of redemption subsists. It is contended 
that a right safeguarded by such statutory 
provisions becomes illusory if no second 
suit for redemption is permitted. These 
are weighty considerations and do create 
Borne dilliculty in the way of accepting 
the conclusion that no second suit for 
redemption can lie where there is a decree 
nisi and where its execution is time 
harred. These considerations have led to 
much diversity of judiciul opinion. After 
fiivifM* rny host consideration to those 


provisions I have come to the conclusio 
n,:,t without reference to any second sui 
these provisions have ample scope an 
justification with reference to the firs 
Hint. R. (10 provides for the suhstantiv 
r »^ht of the mortgagor and is notdirectl 

(2 VrJ (P.C ) 10 lk>,n - 101=13 , A - «*=l 


concerned with the procedure. Ss. 92 and 
93, T. P. Act, and Rr. 7 and 8, 0. 34 of the 
Code provide what the decree nisi or 
the preliminary deoreo shall contain, 
and safeguard the rights of the parties 
by giving the Court power to extend the 
time and by providing that the debt shall 
he deemed to he discharged when an order 
for sale or foreclosure is made. On the 
whole I am of opinion that they con¬ 
template only one suit for redemption, 
and in their natural and plain sense can¬ 
not bo interpreted as indicating the possi¬ 
bility of more redemption suits than 
one in respect of the same mortgago. The 
power to enlarge time involves the pos¬ 
sibility of the Court refusing to extend 
the time for payment in proper cases; 
and thoro would he no meaning in the 
Court refusing to extend the time, if im¬ 
mediately after such refusal the mort¬ 
gagor could tilo a second suit for redemption 
before any order for sale is mado. These 
clauses however do not in terms provide 
for one redemption suit only and may be 
consistent with the right of the mort¬ 
gagor to file a fresh redemption suit. I 
am clearly of opinion, however, that like 
all other suits the second redemption 
suit would he subject to the provisions of 
Ss. 11 and 47 of tho Colo. I think that 
the scherao and the provisions of the Code 
are, generally speaking, against the main¬ 
tenance of a second suit for redemption 
where there is a proper decree nisi for 
redemption and where its execution is 
barred by limitation. 

As to tho preliminary decrees under 
R. 7 and tho final decrees undor R. 8, 
O. 34, it is suggested that the inter¬ 
mediate proceedings are not in execution, 
and that until a final decree is passed 
undor li. 8 thero is strictly speaking no 
decree for execution Nodoubt, as pointed 
out by Sir Lawrence Jenkins, C. J., in 
Atno/al; Chand Parak v. Sharnt Chandra 
Muhherjee (19), tho Code contemplates 
a final decree an 1 not an order absolute 
for sale as provided in the T. 1‘. Act. It 
is not necessary to deal with this aspect 
of tho point at any length. In tho first 
place, we are not concerned with such a 
decree in this case. Secondly, even if the 
preliminary decree under U. 7 is not to 
he t reated as a decree capable of execut ion 
before a final decree is made, it will only 
have t he effect of removing tho bar. w hich 
8. 17 of tho Colo might otherwise create, 
when a second suit is brought after the 
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preliminary decree, in case no final decree Ifc is conceded hv a, 


can be made owing to lapse of time, and in 
case a final decree is not made in fact on 
the ground of limitation or on any other 
ground. The preliminary decree, may, 
however, operate as res judicata in all 
proper cases. And lastly it is by no 
means clear that where a party has ob¬ 
tained a preliminary decree he is not 
)ound to follow it up with taking proper 
steps for a final decree, if ho wants to 
nave the benefit of the adjudication. It 
is a poiut to bo considered whether it is 
open to a party to start a redemption 
suit and carry it up to the stage of a preli¬ 
minary decree and leave it there without 
jeopardising his right to file a fresh suit 
in respect of the mortgage. As these 
points in relation to the preliminary and 
final decrees have not been argued and as 
the question does not strictly arise in 
the present case, I do not desire to ex¬ 
press any definite opinion on the question 
whether a second redemption suit can be 
brought, where the party has already 
obtained a preliminary decree and there 
has been no final decree in the case. 
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It is conceded by Banerji and Aikman, 
JJ., in their judgments that if the decree 
nisi provided for foreclosure in the event 
of non-payment without any further 
order under S. 93, T. P. Act, the second 
redemption suit would be barred. No 
doubt where the property is to be sold in 
the event of nonpayment, the learned 
udges hold that the right of redemp¬ 
tion subsists until an order for sale is 
made under S. 93, and that the mort¬ 
gagor could enforce that right in another 
suit. I fully recognise that the ratio 
decidendi, in Sita Ham's case (15) is 
against my view. 

Coming to the Calcutta High Court, 
there is apparently a conflict between 
Zio// Dinkur Doyal v. Sheo Golam Singh 
(12) and Siva Pershad Matty v. Nundo 
LalL Ear Mahapatra (13). The former 
case favours the view that a second suit 
can lie. But if the decision bo read with 
reference to the terms of the prior decree 
it is clear that as a decision it is not 
clearly against the applicability of S. 11. 
of the Code to the second suit. The 
learned Judges point out that the decree 


As to the reported cases, I desiro to 
point out that much of the apparent con¬ 
flict disappears when due regard is had 
to the terms of the decree in each case 
and the decision is read with reference 
thereto. The Full Bench decision in 
Vedapuratti v. Vallabha Valiya liaja 
•(16) is against the view that a second 
suit can lie, and the terms of the first 
decree in that case resemble very closely 
the torms of the decree nisi in the pre¬ 
sent case. In the earlier Madras cases, 
•there wore no proper redemption decrees 
•as contemplated by S. 92, T. P. Act, and 
in any case it is clear that the view now 
accoptod by that Court is to bo fouud in 
tho decision of the Full Bench. In Allaha¬ 
bad no doubt thoro has been some con¬ 
flict of decisions. But taking the judg¬ 
ment in Sita Ham v.Madho Lal ( 15) as 
supporting the opposite view, it is clear 
that tho decision relates to a prior decree 
tho terms of which were of an unusual 
character. The learned Judges in that 
case wore not dealing with a decree nisi 
under S. 92, T. P. Act. In that case 
Knox, Acting C. J., observed: 

I need not consider boro what would bo tho 
rosult if in tho ca«o under appeal, tho decrco had 
been made in strict accordance with law and 
had provided that tho property was to bo old. 
This point does not ariso." 


did not protend to foreclose the plaintiff’s 
right of redeeming in the event of his 
not paying tho money then decreed to be 
due. They doubted whether the civil 
Courts had jurisdiction toforcloso in that 
way tho mortgagor's right to redeem, so 
long as his right of suit was not barred 
by the Statute of Limitation. There 
can 1)0 no doubt of tho Court’s power 
either under tho Dokklmn Agriculturists’ 
Relief Act or tho provisions of the Trans¬ 
fer of Property Act or the Code of Civil 
Procedure, to pass a decree adjudicating 
once for all tho rights of the parties to 
bo secured by executing tho decree nisi 
or by proceeding to obtain a final ’decree 
and then executing it. In this caso tho 
learned Judges did notconsidor tho effect 
of S. 11. Act 23 of 1861, which would 
correspond to S. 47, of tho present Code. 
In tho latter case tho opinion is ex¬ 
pressed by Macpherson and Banerji, JJ., 
that 

“ oven if thoro is no order absolute, tho decrco 
nisi directing tho sale is in cxistenco, and if tho 
right to rodeoin be still alive, it cannot bo en¬ 
forced by a soparalo suit. 

Tho case of Baboo Kullyan Doss v. 
Baboo Sheo Nundun Prasliad Sivgh (ll) 
does not touch the prosont point: and tho 
observations in that case as I road them, 
show that it is desirable to determine 
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finally all questions concerning the mort¬ 
gage in same suit. No doubt the possi¬ 
bility of another suit is recognised. In 
Qansavant Bal savant v. Narayan Dhond 
Savant' (3) it was held that a second suit 
for redemption would not lie. This was 
prior to the Transfer of Property Act: 
and among the reported cases of this 
Court I have not been able to find any 
case, in which a second suit for redemp¬ 
tion lias boen allowed whore the first de¬ 
cree was passed in the mortgagor’s suit 
for redemption. The Full Bench deci¬ 
sions in Ravji Shivram Joshi v. Kalu- 
ram (25) and Tani Bagavnn v. Tlari 
(2G) aro fairly illustrative of the neces¬ 
sity of looking to the terms of the 
deoreo. In both those cases the prior 
decree was obtaiued by the mortgagee 
and the right to redeem was held to ho 
reserved under the terms of the decree 
I do not consider it necessary to refer to 
the other Bombay cases mentioned in 
these judgments or in the arguments be¬ 
fore us. I do not think that any of these 
cases, except the case of Ram a v. Bhag- 
chand (l), is inconsistent with my view. 

The ratio decidendi in Rama v. Bhag. 
cliand (l) is inconsistent with my view, 
though I do not think that if the deci¬ 
sion bo taken with reference to the facts 
of tho case, it can bo properly said to ho 
inconsistent with it. As regards tho 
judgment of tho Privy Council in Nawab 
Azimut Ali Khan v. Jowahir Singh (9), 
I <lo not think that the judgment of their 
Lordships touches the present point. 
Iho objections raised and considorod in 
that case have been sot forth at p. 401 of 
tho report and there was no point there 
that tho second suit was not. maintain- 
a ^lo. Tno naturo of tho decree in tho 
first suit made such a contention prac- 
ticilly impossible. 

•■'rhat‘lo.feo, in fart di.l nothin* but dis- 
I\V lhc Jucn pendinR fluit for redemption, on 
ground that tho full and entire amount 

1,10 mortise money had not bpen deposited M 
as pointed out by their Lordships of the 
invy Council at p. 112 . , nofi(1 not 

'pioto tho further observations with re- 
ferorico to the naturo and olT**ct of the 
docroo which thoir Lordships had to con. 
fiidor in that caso. I think tho case can- 
I 101 7? I'roporly treatol as a precedent 
for allowing a second suit for redemption 
'•'boro tho mortgagor his obtained a pro- 
per d.-croo for redemptio n cm-.Mn of o*„. 

; 2 'd 1187.11 in I! iiTcTTt if,on-- U)-■ 

118*J2) 10 I loin, G.VJ„. (p. |$) ' 


cution. The case of Han Ravji Chip - 
lunkar v. Shapurji Hormusji (24) has 
been already referred to. Their Lord¬ 
ships do not expross any opinion in that 
case on tho question whether the plain¬ 
tiff could fall baok on the original mort¬ 
gage ; and no assistance can ho derived 
from that case in answering tho question 
as to whether a subsequent redemption 
suit on the same mortgage may ho barred 
by S. 11 of the Code. But if in the sub¬ 
sequent suit tho decree is accepted, and 
the suit is practically based upon the 
decree coupled with the subsequent 
events, I think that it would be barred 
by S. 17 of tho Code on the authority of 
Hari Ravji Chiplunkar v. Shapurji 
Hormusji (24). The fact of the relation¬ 
ship of mortgagor and mortgagee not 
having been extinguished would not he 
sufficient to save the suit, as the right of 
the mortgagor in tVie subsequent suit 
would he treated as a right to execute 
the decree and not tho right to sue for 
the redemption of a mortgage. 

With reference to this point I may 
add a word as to the case of .\ Tasaratul - 
lahv Majibullah (20). That was a case 
of partition and the learned Judges had 
to consider thoeffectof a previous decree. 
But that would not apply, in my opinion, 
to a subsequent redemption suit whore 
there is already a decree nisi for redemp¬ 
tion capablo of execution. If the plaint 
in a subsequent redemption suit were 
drawn up in the manner in which the 
learned Judges in NasaratuHah’s ca^e 
(20) suggest,tho plaint in that case could 
have been drawn without laying it open 
to the defence based on S. 13 of the Code, 
it seems to me that tho plaintiff in tho 
redemption suit would at once bring tho 
case within tho principle of Tlari Ravji 
Chiplunkar s caso (21), though ho might 
ho able to get over the plea based on 
S. 11 of tho present Code. On tho whole 
therefore I am of opinion that the second 
redemption suit would ordinarily bo open 
to tho objection based on either S. 11 or 
S. 47 of tho Codo. But it must depend 
upon the actual terms of tho decree nisi 
and must bo determined with reference 
to the terms of tho decree and the facts 
of tho caso. Tho point is by no means 
free from difficulty : and thoro is a clear 
conllict in tho decisions hearing on the 
point, oven when duo allowance is made 
for tho facts of each particular case. 
Personally I should have been glad to 
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hold that the second redemption suit most general terms, that unless it can 


would be always maintainable, where the 
execution of the decree nisi for sale of the 
property in the event of nonpayment 
has been barred by limitation; and where 
there has been no order absolute for the 
sale of the property. My view would 
involve some hardship to the mortgagor 
in some cases, but I do not think that 
any such consideration can afford a good 
ground for ignoring what I hold to be 
the clear effect of Ss. 11 and 47 of the 
Code. 

Final Judgment 

Beaman, J. (4th October 1918).—The 
point wo referred to the Full Bench was 
simply this : whether a mortgagor, who 
has brought a suit for redemption and 
obtained a decree nisi, which neither the 
mortgagor nor the mortgagee has applied 
to be made absolute, can after the execu¬ 
tion of that decree is time-barred, bring 
a fresh suit for redemption. It is very 
clear that the opinion of the Full Bench 
upon this point was in agreement with 
our own, viz., that the mortgagor, whe¬ 
ther the decree nisi was obtained in a 
suit for redemption or in a suit for sale, 
could not bo held under the principle of 
res judicata barred from bringing a 
second suit to enforce his equity of re¬ 
demption unless the decree nisi had been 
converted by the mortgagee into a 
decreo absolute. It is to bo noted that 
it is the mortgagee, anl the mortgagee 
only, who has any interest whatover in 
obtaining the docreo absolute. Whether 
the first suit is brought by the mortgagor 
or by the mortgagee to have pro¬ 
perty sold, all the conditions are really 
imposed upon the mortgagor, failing 
which the mortgagee may proceed to re¬ 
cover his money by salo of the property. 
This being so, I think it is perfectly 
clear that confining ourselves to mort¬ 
gage decrees in mofussil unalfootod by 
the provisions of the Dekkhan Agricul¬ 
turists’ Relief Act, no suit of the kind 
instituted by the mortgagor to redeem, 
in which a decree nisi has been obtainod 
and not mado absolute against him by the 
mortgagee, would be res judicata against 
him so as to extinguish his equity of re¬ 
demption. Considerable doubt appears 
to have been felt whether or not tho 
special provisions of tho Dekkhan Agri¬ 
culturists’ Roliof Act alfoct this princi¬ 
ple. It appears to mo, speaking in tho 


be shown that a mortgage deoree under 
the Dekkhan Agriculturists’ Relief Act 
is not, as all other mortgage decrees are, 
preceded by a decree nisi, or in other 
words that the procedure under the Dek¬ 
khan Agriculturists’ Relief Aot eliminates 
the stage of the decree nisi altogether, 
there is no reason whatever to compli¬ 
cate the very clear and uniform principle 
I have stated by introducing distinctions 
between cases decided under tho special 
Act and the general law. 

Unfortunately, the provisions of the 
Dekkhan Agriculturists’ Relief Act in 
this respect are of a kind which certainly 
in one instance may make the theoretical 
application of the general principle as 
standing upon the uniformity of proce¬ 
dure in all mortgage suits, whether under 
the special Act or not, a little difficult to 
maintain. I refer now of course to such 
a case as came before Batchelor and 
Shah, JJ .—Kashinath Vinayak v. Rama 
Daji (27). If the learned Judges meant 
to go beyond the particular facts of that 
case and lay down the general rule that 
deorees in mortgage suits under the Dek¬ 
khan Agriculturists’ Relief Act were al¬ 
ways from the first absolute, that is to 
say, that no decrees nisi are evor made 
under that Act, I should hesitate to give 
my assent to that general principle I 
do not think however that tho loarnod 
Judges meant to decide more than tho 
actual case before them. It is a self- 
evident proposition that if a dooroo nisi, 
or what would bo a decree nisi as gene¬ 
rally understood, is a final deoree, then 
the whole reason for tho rule which has 
been, as I understand, affirmed by the 
Full Bench disappears, and there would 
be no room for any argument, much less 
for any refrenco to a Full Bench upon 
such an admitted showing of fact. The 
question was from the first dependent 
upon there being a docreo nisi which had 
never been made a docroe absoluto. Now, 
if that bo so, it follows that assuming, 
as I do assume hero, that this docroe, 
although made under the provisions of 
the Dekkhan Agriculturists Roliof Act, 
was no more than adocree nisi, S. 47, Civil 
P. 0., can havo no applicability what¬ 
ever. ., 

Section 47 is confined to dcoreos, that 

is to say, of course to final decrees. It 
i s only when suoh a decreeji as be en 
(27) 11917] 40 Bom. 192—37 I. 0. 255. 
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made that execution proceedings, pro¬ 
perly speaking come into being at all. 
Therefore where the stage reached is no 
more than a decree nisi, having in con¬ 
templation for its legal com,-, let ion a de¬ 
cree absolute, it appears to me that the 
procedure need not be complicated by any 
reference whatever to S. 47. [n my opi¬ 
nion, we are giving effect to the intention 
of the majority of the Full Bench by 
taking that judgment to mean that in the 
present case the plaintiff is not barred by 
the principle of res judicata from bring¬ 
ing a second suit, the suit, that is to say, 
with which we are dealing, and therefore 
the lower Court was wrong in dismissing 
that suit. The judgment of the lower 
appellate Court must therefore ho re¬ 
versed, and the case remanded to he 
dealt with according to law in the light 
of the foregoing observations. Costs 
will abide the final result. 

Heaton, J. —Were it not for one dis¬ 
turbing element thoro is no doubt as to 
what would follow from the judgments 
of the Judges of the Full Bonch. Wo 
should hold that the case had been 
wrongly decided on a preliminary point 
and must be remanded to he hoard over 
again; and that in fact is the order we do 
make because we both of us acrec that 
the disturbing element does not really 
operate in this case. That disturbing 
olornont is the possibility of there being 
under the Dekkhan Agriculturists' Belief 
Act a decree in a redemption suit which 
i9 not a dooreo nisi. But from the des¬ 
cription of the decree that wo are con- 
corned with given in the judgment of my 
Lord tho Chief Justice, it appears that 
the decreo is substantially a decree nisi 
and is not one of those peculiar variants 
which can bo made under S. 15-B, Dek- 
khau Agriculturists’ Holicf Act. In the 
case of Kashinath Vinayak v. llama 
Daji (27), the Judges wore dealing with 
an instalment decreo and that was ono of 
tho variants permitted by S. 15-B. It 
wa3 in fact a decree vorv different in sub¬ 


terms of such decrees and to make spe¬ 
cial terms and special provisions. Where 
how’ever special terms and special provi¬ 
sions are not made, it seems to mo that 
the decree, although it is made in a suit 
which comes under the Dekkhan Agri¬ 
culturists' Relief Act, is a decree of ordi¬ 
nary kind. Such appears to be tho case 
hero. 

Therefore I think the order which 
should be mado is that which has already 
been stated. 

G.P./R.K. Case remanded. 
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Scott, C. J. and Shaft, T. 
Ilanmant Kashi nath Joshi and an¬ 
other —Appellants. 

v. 

Ganesh Annaji Pujari —Respondent. 
First Appeal No. 157 of 1917, Decided 
on 20tli December 1913, from decision of 
First Class Sub-Judge, Satara, in Misc. 
Appln. No. 51 of 1916. 

(a) Hindu Law —Df“bt»--Ancestral property 
— Creditors’ remedies can be enforced even 
after death of judgment-debtor. 

Under the Hindu law a creditor's remedies 
against anco;tral property aro as extensive while 
the iudemout-dobtor is alive as after bis death 

LI’ 15 C 21 

(b) Hindu Low— Debts — Son's liability— 
Pious duty is unenforceable if debts ore 
illegal or immoral. 

The pious obligation ca*t upon eons and grand¬ 
sons by tho Hindu law to pay their father a 
debts admits of au exception whoro the debts 
was contracted for an illegal or an immoral 
purpo«o. (p 15 C 2l 

(c) Hindu Law—Debts—Illegal or immoral 
—Father's liability as trustee — Debts are 
neither illegal nor immoral unless otherwiae 
proved—Onus is on sons. 

A Hindu father, acting as trustee under a will, 
failed to account for soin** of the tru*t property, 
and a decree was obtained against*him for tho 
value of tho property he bad failed to account 
for*. 

Hell: that tho debt was neither illegal nor 
immoral and that the onus of proving that any 
criminality attached to tho debt was upon the 
«on*. I P 14 C2; 1’ 15 C 1] 

J . R. Glut rpurc — (or Appellants. 
Jaykartiw\ V. V . Bhadkamkar —for 


stance from a decreo of the kind called a 
decree nisi. S. 15-B, as I understand it, 
refers primarily, and is intended so to 
refer, to decrees for redemption, forc- 
(dosnro or sale* and in so doing I think it 
refers to such decrees, and primarily 
means such decrees as are providod for 
•>V the ordinary law, that is by tho Code 
( ! ^ ,v >' Procedure, lint it also gives the 
'■dgo power to depart from the ordinary 


Respondent. 

Scott. C. J. —The execution proceed¬ 
ings in which this appeal has been pre¬ 
ferred were instituted by decree.holders 
under a decree passed in tho Court of tho 
Nyayadhish of the Sangli Stale for 
Rs. 14,lftd-2-l against Kashinath Ram- 
chandra Joshi, tho father of tho appel¬ 
lants. Tho decree falls within the class 
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as capable of axecution in British India 
as if passed by a Court of British India. 
The appellants applied in the Court of 
the First Class Subordinate Judge of 
Satara for the raising of an attachment 
which had been levied under the Sangli 
decree upon their ancestral family pro- 
perty situate in the jurisdiction of the 
Satara Court, on the ground that the 
money debt in the decree against their 
father was tainted with illegality and 
immorality and therefore the sons’ 
shares wore not liable in execution. 

The learned Judge held that the appel¬ 
lant s father had been guilty of a breach 
of civil duty as trustee, but that there 
was no evidence that the moneys for 
which the liability was imposed by the 
decree were due on account of im¬ 
morality under the decisions in Venu- 
gopal Naidu v. Ramanadhan Chetty (l), 
Ohakouri Mahtony. Ganga Proshad (2) 
and Durbar Khachar v. Khachar Harsur 
(3). The application was on this ground 
rejected. The first serious question in 
this appeal is whether the decretal debt 
is avyavaharika. The debt is clearly 
not within the categories mentioned in 
Manu 8, 159, or Yajnavalkya, 2, 47, 
being neithor contracted for dissipation 
nor for a fine, tax or duty, but it is not 
so certain that it may not fall within 
the text of Usanas (soo Mandlik’s Mayu- 
kha, p. 113) as avyavaharika. Accord¬ 
ing to the best authorities cited by 
Mookerjeo, J., in Ohakouri M ah ton v. 
Ganga <( Proshad (2), vyavaharika may 
mean sanctioned by law or custom”. 
Durbar Khachar v. Khachar Harsur (3),’ 

‘ customary or usual" (Bohtlingk-Roth, 
Wilson,Monier Williams) ‘proper’ (Mand- 
lik), "not repugnant to good morals” 
(Colobrooke). Mookerjeo, J. f sums up the 

result of the toxts, p. 8G9 (of 30 Cal.): 

If the provisions of all' these toxts arc sum¬ 
marized, tho result appears to be that the debts 
which a sou is not undor any obligation to pay 
may bo grouped as follows :(i) debts duo for 
spirituous liquor, (ii) debts duo for lust, (iii) 
dobts duo for gambling, (iv) unpaid fines, (v) un¬ 
paid tolls, (vi) useless gifts or promises without 
consideration or made under tho inlluoncc of 
lust or wrath, (vii) suretyship debts, (viii) com¬ 
mercial dobts, and (ix) debts that aro not 
vyavaharika , i. o. dobts that arc not lawful, 
usual or customary, or if wo nccopt the vorsion of 
Colobrooko, dobts for a cause repugnant to good 
morals. This list, it must bo conceded, is com- 

(1) A. I. R. 1914 Mad. 654=97 Mad. 458=24 

I. C. 705. • 

(2) [1911] 12 I. C. 009=99 Cal. 802. 

(3) 11903] 32 Bom. 348. 


prehensive; and as the terms used are not ac¬ 
curately defined, there is consideiable room for 
divergence of opinion as is indicated by the 
extracts from the commentaries, quoted by 
Jagannath in his Digest. This divergence is 
faithfully reflected in the judicial decisions to 
which reference was made in the course of argu¬ 
ment, and which I shall now proceed to exam¬ 
ine.” 

Mookerjeo, J., oifces seven reported 
cases as to the pious obligation of the 
son to discharge the debt of his father 
when such debt consists of money misap¬ 
propriated by the latter: Mahabir Pra¬ 
sad v. Basdeo Singh (4), Parcman Dass v. 
Bhattu Mali ton (5), McDowell v. Ragava 
Chetty (6), Natasayyan v. Ponnusami( 7), 
Kanemar Venkappayya v, Krishna- 
chariya (8), Gurunathan Chetty y. 
Ragliavala Chetty (9), Tirumalaiyappa 
Mudaliar v. Veerabudra (10), and con¬ 
cludes that the son is only immune from 
liability if the money has been taken by 
the father and misappropriated under 
circumstances which rendered the taking 
itself a criminal offence. To the cases 
referred to above may be added Venu- 
gopal Naidu v. Ramanadhan Chetty (l), 
where the Court dealing with a case of 
misapplication of funds of a Dovasthanam 
for an improper litigation accepted tho 
conclusion of Mookerjee, J., as to the 
meaning of avyavaharika and observed 
that: “ defendant 3 clearly owed a legally 
valid debt to the Devasthanam oven if ho 
had really misappropriated the moneys 
which he had taken from the Devastha¬ 
nam funds (instead of having merely 
sanctioned their expenditure bona fide on 
inappropriate objects) and his descon, 
dants are bound to repay that debt ac¬ 
cording to tho decision in Natasayyan 
v Ponnujsami (7) where it is observed: 
"Upon anV intolligible principle of mora¬ 
lity, a debt duo by the father by reason 
of his having retained for himself money 
which he was bound to pay to another 
would ho ft debt of tho most sacred obli¬ 
gation and for the non discharge of which 
punishment in a future state might be 
expected to be inflicted, if in any. 

There is thus ample authority for tho 
conclusion of the learned Judge in tho 
lowor Court. There was no proof that the 
mono;y not accounted for. for which the 

(4) 11884) G All. 234. 

(5) [1897] 24 Cal. 072. 

(G) [1904] 27 Mad. 71. 

(7) [1890] 1G Mud. 99. 

(8) 11909] 31 Mad. 1G1. 

(9) [1908] 31 Mad. 472. 

(10) [1909] 4 I. 0. 1090. 
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appellant's father was found liable was 
criminally misappropriated and in these 
oiroumstances the liability of the sons 
would be the same as their liability for 
their father's debt in respect of any 
other sums had and received by him for 
the use of another. On this appeal 
another point was raised which was not 
taken in the lower Court, namely, that 
the sons or their shares could not be 
made liable during the lifetime of their 
father. It was based upon certain dicta 
in a recent judgment delivered by Lord 
Shaw in the Privy Council in Sahu Ham 
Chandra v. Bhup Singh (11). In that 
caso the suit was on a mortgage executed 
by the father alone not for any ante- 
ce.lont debt. The creditor had sued and 
obtained a decree against the father. 
The sous brought the suit. The dicta 
are as follows : 

“While the father however remains 
in life, the attempt to affect the 
sons and grandson's shares in the pro¬ 
party in respect merely of thuir pious 
obligation to pay off their fathor's debts 
and not in respect of the debt having 
been truly incurred for the estate itself, 
which they with their father jointly 
own. must fail : and the simplest of all 
reasons may ho assigned for this, namely, 
that before the father's death he may 
pay off the debt, or after his death thero 
may be ample personal estate belonging 
to the father himself out of which the 
debt may be discharged. In short, res- 
ponsibility to meet the father’s debts is 
ono tiling and the validity of a mortgage 
ovor the joint estato is quite another 
thing. Accordingly tho caso founded 
merely upon pious obligation, and so 
strenuously argued before tho Board fails 
in the present instance by reason of tho 
fact that Bhup Singh, who contracted tho 
debt, is still alive, and that there aro 
concurrent findings by both of tho Courts 
below to the effect that tho plaintiffs 
have (ailed to provo that tho debt of 
Its. ‘200, for which tho mortgage was 
granted, was incurred for any legal neces¬ 
sity or bonelit to the estato. " 

This refers to tho ollcct of a mortgage 
as collateral security for a contcmporu- 
noous debt, not to the personal covenant 
of tho father which in execution proceed¬ 
ings on a decree in a suit within six years 
of tho covenant might result in sale of 

(11) A. I K. 1-117 I*. C. C,l=:jy All. 437 = 14 1. a. 

12G=:vj I. C. 2*0 (1*. C ). 
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tho son’s interests in satisfaction dur¬ 
ing the father’s lifetime. This is clear 
from the later passage : 

* Tho importanco of tho caso being free from 
complications is thin : that except under tho 
Ihe mortgage all other remedies have long ago 
disappeared and tho appellants rear it up and 
claim under it now. thero being no right in 
them to invoke tho doctrine of tho pious obliga¬ 
tion to discharge the debt incurred by Bhup 
Singh, boons* that debt as such cannot bo succor 
afully sued for. Accordingly, unless tho mort¬ 
gage validly affeets tbo joint family estate, tho 
appellants must fail. In the view taken by the 
Board the mortgage was-not granted in respect 
of an antecedent debt, aud was invalid." 

As remarked by Kumaraswumi Sastri- 
yar, J , in V/nanampah Peda Vcnkanna, 
v. Sreenivasa Deeksliatulu (12), the pas¬ 
sage: 

“Indicates that their Lordships had in view tho 
coses where a suit on the debt evidenced by a 
mortgage not illegal or imru°ral would lie against 
tbo sons even though tho mortgage was not for 
an antecedent debt: [Surja I'rasid v. Gel'll 
Chand (13) and other cases.l If thero was no 
pious obligation at all during tho father’s life¬ 
time and the father was in the position of any 
other co-parcener, it is difficult to see how any 
suit would lie against the sons except for debta 
incurred for necessary family purposes and it 
would be perfectly immaterial to the sons whe¬ 
ther the debt is barred or not." 

The judgment thus, so far from throw¬ 
ing doubt on tbo well established reme¬ 
dies of tbo creditor in execution, implied¬ 
ly recognises them. We have the highest 
authority for the proposition that cre¬ 
ditors' remedies against ancestral pro¬ 
perty aro as extensive while tbo judg¬ 
ment-debtor is alive as after bis death. 
Tbo two appeals of Girdharee Lull v. 
Kan too Lull and Maddan Thahoor v. 
Kantoo Lai (11) arose out of a suit in 
which two grandsons of Kunhya Lai de¬ 
ceased sued their respective fathers and 
various alienees of the ancestral property 
to obtain possession of tbo lands as hav¬ 
ing been sold to pay debts of tbo fathers 
incurred through extravagance and im¬ 
morality. Girdbarcolal took under a 
sale-deed executed by tho two fathers to 
raise money to discharge antecedent debts. 
Muddun Thakoor bad purchased at a sale 
under an execution of a decroo against tbo 
two fathers. The sons failed to prove that 
tbo dobts of tho fathers had been incurred 
for immoral purposes; tbo Privy Council 
therefore hold that neither sale could bo 
sot aside. It was there laid down that 

(12) L'J18] 41 Mad. 1.10=43 1. C. 225. 

(13) 11000) 27 Lai. 702. 

(11) 11873} 1 I. A. 321=3 S,»r. 380(P.L\). 
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“ancestral property which descends to a father 
under the Mitakshara Law is not exempted from 
liability to pay his debts because a son is born to 
him. It would be a pious duty on the part of the 
son to pay his father’s debts, and it being the 
pious duty of the son to pay his father's debts, 
the ancestral property, in which the son as the 
son of his father acquires an interest by birth, is 
iiablo to the father’s debts. The rule is, as stated 
by Lord Justice Knight Bruce: ‘The freedom of 
tho son from the obligation to discharge the 
father’s debt has respect to tho nature of the 
debt and not to the nature of tho estate, whether 
ancestral or acquired by the creator of tho debt.” 

In Sripat Singh v. Prodyot Kumar 
Tagore (15) the father against whom the 
decree was obtained was still alive at the 
date of the execution proceedings. Yet 
the Privy Council lays down without 
qualification that: 

“By that (Mistakshara) Law a judgment 
against the father of tho family cannot bo exe¬ 
cuted against tho whole of the joint family pro¬ 
perty, if tho debt in respect of which the 
judgment has been obtained was a debt incurred 
for illegal or immoral purposes. In every other 
event it is open to the execution creditor to sell 
tho whole of tho estato in satisfaction of tho 
judgment obtained against the fathor alone.” 

The remedies of the decree-holder 
against ancestral property of a Mita¬ 
kshara judgment-debtor with sons are 
fully recognised by the Legislature in tho 
now Civil Procedure Code which not 
only, as in the previous Code, includes 
property over which the judgment-debtor 
has a disposing power which he may ox- 
ercise for his own benefit as liable to 
attachment and sale, hut further provides 
(S. 53) that ancestral property in tho 
hand8 of the sons shall be deemed to be 
property of tho deceased which has come 
to the hands of the sons. The Code does 
not lim’t the liability of the ancestral 
estato to cases of concluded salos. 

We dismiss the appeal with costs. 

Shah, J.— It is contended in support 
of the appeal first, that tho sons are not 
liable for tho decretal dobt of thoir fathor 
according to Hindu law, and socondly, 
that tho liability of tho sons doos not 
arise during tho lifetimeof tho fathor and 
that thoir shares in tho property cannot 
he proceeded against so long as tho fathor 
is alive. It is common ground that tho 
proporty attachod is ancestral, and there 
is no suggestion that tho sons are liableon 
the ground of any benefit to tho estate or to 
tho family. As regards the first point.tho 
decreo and tho judgment show that defen¬ 
dant 1 acted as a trusteo f or tho plaintiff 

(15) A. I. R. 1010 P. C. 220=14 Cal. 524=14 
I. A. 1=30 1. C. 252 (P. 0.). 


under the will of one Gopalbhatta. He ad¬ 
mittedly received the property and sub¬ 
sequently failed to restore it to the benefi¬ 
ciaries. The plaintiffs sued to recover 
the property, which the trustee had failed 
to account for. The defence was that he 
had restored the trust property and had 
duly accounted for it. It was found that 
the defendant had not returned the orna¬ 
ments which ho had received and that he 
had otherwise failed to account for cer¬ 
tain other property. In the result a 
decree was passed against him for Rupees 
14,403-2-1 by the Sangli Court. The 
breach of trust had taken place in Kolha¬ 
pur; the suit was filed in the Sangli Court 
and the decree is under execution in 
British India. It is not suggested that 
there was any criminal proceeding taken 
against the trustee at any of these places 
and there is nothing in the circumstances 
of tho case to show that there was any 
aot or omission on his part whioh would 
amount to acriminal breach of trust un¬ 
der the I. Penal Code. A false plea of 
the restontion of property and proper 
accounting is not sufficient to make the 
retention of the property as a trustee 
criminal. He throughout admitted his 
position as a trustee and tho receipt of 
tho property. The taking of tho proporty 
was perfootly lawful and proper. Under 
tho circumstances tho decretal dobt must 
bo treated in my opinion as tho dobt in¬ 
curred by him in consequence of his 
having lawfully and properly received tho 
proporty as a trusteo and having failed 
afterwards to account for it. The onus 
of proving that thero was any criminal 
breach of trust on the part of the fathor 
would bo on tho sons who seek to estab¬ 
lish that the debt is tainted with illega¬ 
lity or immorality. I do not think it can 
bo inferred from tho judgment, and cor- 
tainly it cannot bo assumod, that thore 
was any criminality attaching to tho 
dobt. Tho ratio decidendi in Natasay- 
yan v. Ponnusami (7), Kancmar Ven- 
kappayya v. Krishnachariya (S).Guni- 
natham Chcttij v. Raghavalu Clietty (9), 
and Venugopal Naidu v. Ramadhan 
Chctty (l) would apply to such a debt, 
and not tho ratio decidendi in Mahahir 
Prasad v. Basdeo Singh ( 0, Pa reman 
Dass v. Bh alt u Mahton (5), an a Me Do¬ 
well v. Ragava Clietty (Gi¬ 
lt is urged however for tho appellant 
that tho sons are not liable for such a 
dobt: first as it is in tho nature of a lino 
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(dand), seabndly, as it is a debt incurred 
out of anger (krolh): and lastly that it is 
not vyavaharika. The general liability 
of the sous and grandsons to pay the 
father’s lebt is mentioned in Yajnavalkya’s 
verse No. 50 and Vijnanesvara’s commen¬ 
tary thereon: and the exceptions thereto 
are stated in verse No. 17 and the com¬ 
mentary thereon . sea Gharpuro's Tran¬ 
slation of the Mitakshara, Vyavahara 
Adhyaya, pp. 76, 77 and 73 and 74. The 
other smriti texts bearing on these 
exceptions have been quoted by Mooker- 
jee, I., in Ghakonri Maliton v. Ganga 
Proshad (2); and I do not consider it 
uocessary to quoto them here. The word 
“fine" (dand) occurs in most of the smriti 
texts bearing on the exceptions to the 
general duty of the sons and the grand- 
6ons to pay the father's debt. I do not 
think that the debt such as we have in 
the present case can possibly be hold to 
bo a fine. 

The argument that the debt is duo to 

anger must also be rejected. The texts 

of Brihaspati and Narada (Sacred Books 

of the East, Vol. 33, pp. 329 and 45 

respectively), the text of Katyayana (Cole- 

brooko's Digest, Yol. 1, p. 212) and 

Apararka s Commentary on Yajnavalkya’s 

Verse No. 47 (Anandasrama Series, Vol. 

46, Part 2. pp. 647, 648 in Sanskrit) have 

been relied upon in connexion with this 

argument. It is needless to consider them 

in detail. The debt in the prosent case 

is in no sonso attributable to angor. As 

to tho contention that it is not vyava- 

harika, the observations of Knight, J., in 

Durbar Kliachar v. Khachar llarsur (3) 

as to the moaning of vyavaharika have 

been reliol upon. The moaning of tho 

word is discussed also in Chakouri Mali. 

ton s ca3Q (2) by Mookorjoc and in Venn - 

nopal Naidu's case (l) by Sadashiva 

Aiyar, J. There has boon some dilToronca 

of opinion as to tho exact meaning of the 

word vyavaharika." Whatovor may hothe 

true meaning of tho word, the debt such 

as wo havo in this eas 3 cannot he said to 

be vyavaharika. It is clear that it is 

quite proper for a man to accopfc a trust; 

such acceptance cannot bo troated a; 

being outside vyavahara. And any liahi- 

hi v directly arising out of such accop- 

tanoo, anl not attributable to any act oi 

-mission amounting to a criminal broach 

* trust cuinot bo bob! to bo avyavalm 
r i k i. 

In this view of tho case it is noodles* 
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to discuss the texts of Usanas and Vyasa 
on this point wherein the expression “na- 
vyavaharikam" is used to indicate gene¬ 
rally the debts, other than fine and toll, 
not payable by the sons and grandsons. 
I may however refer to two general con¬ 
siderations, which, in my opinion, point 
to the propriety of interpreting the word 
in a restricted and precise 6ense as far as 
possible. Tn the first place, Vijnanesvara 
refers to the text of Usanas in his commen¬ 
tary on Yajnavalkya’s verse, No. 47, after 
explaining tho meaning of the words used 
by Yajnavalkya indicating the exceptions. 
He refers to it for tho purpose of estab¬ 
lishing the proposition that the wholoand 
not only a part of fine or toll is payable. 
He does not cite it for the purposo of ex¬ 
plaining the meaning of any word used 
by Yajnavalkya nor for indicating that 
any exceptions not covered by Yajnaval- 
kya's text and his explanation thereof is 
meant by Usanas. This would rather 
show that Vijnanesvara at least did not 
think that anything more than that indi¬ 
cated by him in explaining Yajnavalkya’s 
verse was meant by Usanas; otherwise he 
would probably have proceeded to ex¬ 
plain tho meaning of the word vyavahari- 
katn, as is not unusual with him when he 
quotes an important Smriti text. Secondly, 
this exomption from tho liability of the 
sons and grandsons to pay the father’s 
debts is an exception to the general rule 
stated by Yajnavalkya in verse No. 50, 
and Yajnavalkya’s verso No. 47 has been 
in terms described by Vijnanesvara as 
laying down exceptions to tho general 
rule. Any word of general import used 
to indicate an exception ought to be 
strictly construed according to tho ro 
cognised rule of construction under tho 
Hindu law. This rulo of construction 
has boon roforrod to hv Chandavarkar, J., 
in Ganga v. Chandrabhagabai ( 16) anl 
in West and Buhler’s Hindu Law, EJn 3, 
p. 880, foot-note (c). 

Tho next point urgod is that tho sharo 
of tho sons in tho ancestral immovable 
property cannot bo attached and sold 
during tho lifobimo of tho father for tho 
satisfaction of his porsonal debt not 
tainto 1 with illegality or immorality. 
In support of this argument tho observa¬ 
tions of their Lordships of tho Privy 
Council in Suliu Hum Chandin v. Jiliup 
Singh (11). particularly tho observations 
relating to tho obligation of tho sous and 

(10) I.I JOS) 32 Ham. 275. 
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grandsons to pay the debts of their father 
arising after the death of the father at 
p. 131 (of 44 I. A) of the report, and 
the observations of Sir John Stanley, 
C. J., relating to two propositions enun¬ 
ciated in Suraj Bunsi Koer v. Sheo 
Prasad Singh (l7) quoted with approval 
at pp. 133-34 (of 44 I. A.) of the report, 
are relied upon on behalf of the appel¬ 
lants. It is urged for the respondents 
that as a corollary of the right of the 
father to alienate the sons’ interests in 
the ancestral estate, in which the sons 
would have a vested interest under the 
Mitakshara by birth, to satisfy his ante¬ 
cedent debts not tainted with illegality 
or immorality (using the expression gene¬ 
rally to indicate the exceptions which the 
Smriti writers specify), so as to make the 
alienation binding upon the sons, it is 
recognized in several decisions that the 
creditor’s right to bring the ancestral 
property to sale for the realization of a 
decretal debt which would bo an antece¬ 
dent debt at the date of the Court-sale, is 
co-extensive with the father’s power to 
alienate the ancestral immovable property. 

It is further urgod that the observa¬ 
tions in Sahu Ham Chandra's case (11) 
must bo read with reference to the facts 
of the case and cannot be taken to 
overruled these decisions. Tho Indian 
decisions in which the creditor’s right is 
hold to be co-extensive with the father’s 
power to satisfy his antecedent debts not 
tainted with illegality or immorality aro 
based upon tho earlier decisions of the 
Privy Council in Girdharec Lall v. 
Kantoo Lall (14), Suraj Bunsi Koer v. 
Shco Persad Singh (17) and Nanomi 
Babuasin v. Modhun Mohun (18).* These 
Indian decisions are referred to in tho 
recent case of Vinjanampati Peda Ven- 
Ttanna v. Srccnivasa Deekshatulu (12) 
and I do not propose to refer to all of 
them again. I may only mention tho 
decisions of this High Court in Jogabhai 
Lalubhai v. Vijbhukandas Jagjivandas 
(19). Chintamanrao Mehendale v. Kashi - 
noth (20). Umed Ilathisingv. Goman 
Bhaiji (21) and Govind v. Sakharam (22) 
On tho facts these decisions would bo 

(17) 5 Oal. 148=6 I. A. 83=4 Sar. 1 

(P. 0 ). 

(18) [18861 13 Cal. 21 = 13 I. A. 1=4 Sar. 682 

('-. C.-. 

(19) (1RS71 11 Bom. 37. 

(SO) f 1890’i 14 Bom. 820. 

(21) 118961 20 Bom. 385. 

(22) [1904] 28 Bom. 383. 


distinguishable but their ratio decidendi 
is in favour of the view, which the res¬ 
pondent contends for. 

It is significant that the view taken 
in Umed Hathising v. Goman Bhaiji (21) 
as to procedure has received legislative 
recognition in S. 53, Civil P. C., 1908. 
It is true that the section refers to the 
liability after the death of the father and 
not during his lifetime. It is also signifi¬ 
cant that in several cases the Official 
Assignee, in whom the insolvent debtor’s 
estate is vested, is held to be entitled to 
alienate the property on behalf of the 
creditors exactly as the debtor would be 
entitled to alienate the ancestral im¬ 
movable property so as to affect his son’s 
interest : and this power of the Official 
Assignee is recognized quite independently 
of the circumstance whether tho father 
is alive or dead at tho time : see Fackir- 
ohand Motichand v. Motichand Jlur- 
ruckchand (23), Rangayya Chctti v. 
Thanikachalla Mudaly (24) and Nunna 
Brahmayya Sctti v. Chidaraboyina Ven- 
kitaswamy (25). In Itangayya Chetti s 
case (24) the father was in fact alive. It 
may bo said with reference to this class 
of cases that tho father can bo held to be 
" immersed in difficulties ” (vyasanavip- 
luta) on account of his insolvency within 
the meaning of Yajnavalkya’s verso No. 50 
and that therefore the sons and grand¬ 
sons may bo liablo during tho father's 
lifetime. That however is not the 
ground upon which these decisions are 

based. 

Apart from these decisions tho obser¬ 
vation in Nanomi's case (18) show that 
tho sons could not set up their rights 
against their father’s alienation for an 
antecedent debt or against his creditor’s 
remedies for their debts if not tainted 
with immorality. Tho father was alive 
in this case,and their Lordships held that 
tho purchaser bought tho entiroty of 
tho estate “ which could lawfully bo 
sold to him. ” This shows that the Court 
can soil tho larger interest if tho <le >t 
is not tainted with illegality or immora¬ 
lity, as tho purchaser can acquire it on y 
if it can bo properly sold ; and it oan 
properly sold during the life imo of the 
father only if the right of the dccrto- 
holder is hold to bo co-extensive with 
the father’s power to deal with it for 

(23) [18831 7 Bom 438. 

(24) [18961 19 Mad. 74. 

(25) L1903] 26 Mad. 214. 
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antecedent debt not tainted with illega¬ 
lity or immorality. 

The recent decision in Sri pat Singh v. 
Proilyot Kumar Tagore (15) also sup¬ 
ports this view Their Lordships observe 
“ that by the Mitakshara a judgment 
against the father of the family cannot 
be executed against the whole of the 
joint family property, if the debt in res¬ 
pect of which the judgment has been ob¬ 
tained was a debt incurred for illegal or 
immoral purposes. In every other event 
it is open to the execution creditor to 
tell the whole of the estate in satisfac¬ 
tion of the judgment obtained against the 
father alone. ” Further, after stating 
the etTeot of a certain order, their Lord¬ 
ships observe" that is what the order 
meant, and had it effected anything 
elso, the result would have been that, 
without any reason at all, the Judge 
would have deprived the execution credi¬ 
tor of the undoubted right that ho pos¬ 
sessed, except upon the happening of one 
ovent, which, in the result, has never 
arisen, to sell the entirety of the estate.” 
In this case the father was alive. It is 
true that the High Court had found the 
debt to bo binding upon the joint family 
and that the sale had in fact taken place. 
But I do not see how the ratio dicidendi, 
whioh is apparently independent of these 
facts, can bo affected by them. Thus 
there is ample authority for allowing tho 
oreditor to attach and sell tho ancestral 

immovable property of the debtor including 

tho sons interests during the lifetime of 
the debtor, provided the debt is not tainted 
with illegality or immorality, and it is 
convenient to settle the question whether 
tho debt is so tainted or not in execution 
proceedings if the sons intervene, instoad 
of leaving it to bo determined by aseparato 
suit and of allowing tho Court sale to 
tako placo before it is determined. It is 
to the advantage of all the parties con¬ 
cerned to have it determined, if possible, 
boforo the proporty is put up for salo. 

Iho contention for theappollants based 
on the observations in Sahu limn Chun- 
<lras case (11) can bo allowol only if 
they are real as overruling the decisions 
above roferro 1 to. In tho first place, 
those observations must betaken to have 
boon undo with reference to the facts of 
tho case and tho main point that was 
undor consi loration. Tho main point in 
t ie case rolatol to tho antecedency of 
kbo mortgago debt, tho debt not having 


been incurred prior to or independently 
of the mortgage. Undoubtedly that point 
is decided and the conflict of decisions on 
that point is settled. But there was no 
question in that case of the remedy of a 
decree-holder during the lifetirno of the 
father, and the judgment cannot be read 
as deciding that point in the manner sug¬ 
gested by the appellants. Secondly, there 
is no express reference to the passage in 
the Mitakshara which shows that under 
certain ciroumstances the liability may 
arise during tho lifetime of the father: 
nor is there any reference to the decisions 
hearing on the question of the creditor's 
remedies during the lifetime of thedebtor. 
It would not bo reasonable to treat these 
decisions or, rather their ratio decidendi 
as overruled or dissented from by their 
Lordships in the absence of any express 
reference to tho point. Lastly, [ do not 
see how such a reading of the observations 
in Saliu'.s case(ll),as is suggested by the 
appellants w r ould he consis*ent with the 
ratio decidendi in Nanomi's case (18) and 
Sri pat Singh's case (15). I am there¬ 
fore of opinion that, in the absence of a 
definite and explicit pronouncement on 
the point, this Court is bound, in spite 
of the observations in Saliu’s case (11), 
to follow the Indian decisions and tho 
decisions of tho Privy Council, to which 
I have referred, and to hold that the 
decree-holder’s right to proceed against 
the ancestral immovable property in 
execution during the debtor's lifetime 
is co-extensive with the debtor’s power 
to alienate it under the Mitakshara for 
the satisfaction of his antecedent debts 
not tainted with illegality or immorality. 

This result is justified by tho provisions 
of S. 60, Civil P. C. Undor this section 
the property, over which the debtor has 
a disposing power which he may exercise 
for his own benefit, can lie attached. And 
the expression is capable of being read 
as including tho shares of tho sons in the 
ancestral immovable property, which 
the father under the Mitakshara has 
power to sell for the satisfaction of his 
antecedent dobts. It may bo that tho 
truo view according to tho strict Hindu 
law is that which found favour with 
Lines an l Muttimmi Ayyar, J.7., against 
tho opinion of tho majority of tho Full 
Bonch in Potmappa PtUai v. Pappu- 
vayyangar (26). But sinco then tho ac- 
coptel view has been that tho creditor's 

(2tf) [1832] 1 Mad. 1 (P. 13.). 
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Tight is co-extensive with the father’s 
power during his lifetime. 

| I fully recognise that the power of the 
father to alienate the ancestral immo¬ 
vable property for an antecedent debt is 
an exception to the general rule of the 
Mitakshara that the father cannot alienate 
the ancestral immovable property vested 
in the sons and grandsons so as to bind 
their interests, and that the exception 
should not be extended and should bo 
carefully guarded. It may bo that in 
thus giving effect to the creditor’s re¬ 
medies the exception may have received 
an extension which is not quite justified 
by the Hindu law. But just as the ex¬ 
ception is firmly established, I think 
this extension of the exception must be 
taken to he equally established, at least 
so far as this Court is concerned. It may 
be anomalous that, while the sons and 
grandsons are allowed to establish that 
the debt i3 tainted with illegality or im¬ 
morality according to Hindu law, they 
should not bo allowed to show that accor- 
ding to that law their liability has not 
arisen at all. But it must be taken as a 
part of the anomaly involved in the ex¬ 
ception itself. I do not think that the 
provisions of Bombay Act 7 of 1866 con¬ 
flict in any way with this view as to the 
right of the decree holder to execute the 
decree against the shares of the sons in 
the ancestral immovable property during 
the lifetime of the father. Wo are not 
concerned at this stage with thoquestion, 
whether the decree holder should first 
proceed only against the father’s share in 
the ancestral immovable estate, and then 
against the intoro3ts of the sons if neces¬ 
sary. The point has not been argud, and 
I oxpross no opinion about it. 

I therefore agree that the appeal should 
l)e dismissed with costs. 

G.P./R.K. Appeal dismissed. 
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Marten, J. 

Joharmal Pannaji anl Prithviraj 
Fulrai and others — Petitioners—Cred¬ 
itors, Jn re 

Insolvency Petitions Nos. 206 and 232 

of 1918, Decided on 27th August 1018. 

Presidency Towns Insolvency Act (1909), 
S. 8 — Order of adjudication against alleged 
members of firm on petition by creditor sub¬ 
sequently annulled against some of them on 
ground that they were not members of firm 


—Another creditor wishing to have those 
members re-adjudicated—Proper procedure 
is to apply to Court under S. 8 and not to ap¬ 
peal to Court of appeal by leave —Previous 
order of annulment must however be got rid 
of before application for re-adjudication 
based on same facts. 

Where on a bankrupey petition by a creditor 
of a firm an adjudication order is made against 
all the alleged raombors of the firm but is sub¬ 
sequently annulled as against some of them on 
the ground that they are not members of the firm 
the proper procedure for auothor creditor of the 
firm, who was not a party to the proceedings 
and who wishes to have those members ro-ad- 
judicated, to adopt, is to apply to the Court under 
its powers of roviow under S. 8, Presidency Towns 
Insolvency Act, aud not to appeal to the Court of 
appeal by leave. 

In such a case however it is not proper to ap¬ 
ply merely for re-adjudication. The provious 
order of annulment must be got rid of in one 
way or another before an application for ro-ad- 
judication base'd on the same facts can bo made. 

IP 22 C 21 

Strongman and M. C. Setalvad for 
J. B. Kanga —for Petitioning Creditors. 

F. S. Talcyarlchan—lor Respondent. 

Marten, J. —This is an application in 
bankruptcy and it raises two entirely 
different questions. The first is technical; 
the second is as to the merits of the case. 
The first question (viz., the technical one) 
is, what is the proper procedure for a 
creditor to adopt who wishes to have 
two alleged members of a firm of five 
persons re-adjudicatoi bankrupt, there 
being already a bankruptcy petition by 
other creditors, on which an adjudication 
order has been ma le against all five persons 
hut has been subsequently annulled as 
regards two of thorn. The second ques¬ 
tion (viz., on the merits) is whether the 
two persons in question were partners in 
the firm I have mentioned. If they wore 
partners they ought to be adjudicated 
bankrupt, subjeot to the technical point 
I have mentioned. If they wore not 
partners, then there i9 no ground what¬ 
ever for adjudicating thorn bankrupt. 

The petition I have to deal with, as it 
originally came before mo, is one asking 
simply for the re-adjudication of those 
two persons. Their names nro Pratap- 
ohand Genuji and Joharmal Panaji, and I 
will call them respondents 3 and 4 
because those wore the numbers they boro 
in the original adjudication order. I 
should say that the original adjudication 
order was made on 6th Juno 1918 and 
that thereby a firm of Genuji I kaji k Co. 
was adjudicated bankrupt. That firm, ac¬ 
cording to the title of the proceedings, 
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consists of tho five persons therein named, 
including respondents 3 and 4. The peti¬ 
tion, on which that adjudication order 
was made, is No. 232 of 19IS, and the 
petitioning creditors were Raioband Moti- 
chand A Co. 

On 2nd July an ordor was made by 
Kajiji J., annulling this adjudication 
order of 6th June,so far as respondents 3 
and 4 were concerned. It appears from 
the order that the Official Assignee was 
present, but that there was uo appearance 
by the petitioning creditors. Their 
solicitors wrote to the solicitors for res¬ 
pondents 3 and 4 on 1st July saying 
‘With reference to your letter of the 29th 
ultimo wo have no instructions to opposo 
your client’sapplication.” I may say that 
it is now alleged in the present proceed¬ 
ings that the reason why the then peti¬ 
tioning creditors did not oppose the ap¬ 
plication for annulment was because they 
ha l been given some financial inducement 
to tako the course which they actually 
did. That order of annulment was filed 
on 5th July, and tho very next day, 
namely, 6th July, the present petition¬ 
ing creditors, Prithviraj Bhagwan and 
another firm (I will call them petition¬ 
ing creditors 2) presented their peti¬ 
tion No. 296 of 1916 asking for the re- 
adjudication of respondents 3 and 4. This 
was followed up by a Rule nisi granted 
on 12th July by myself, which I have 
uo recollection of granting, and still less 
of being told that there was any technical 
difficulty involved. But the Rule called 
upon respondents 3 and 4 to show 
cause why an ordor of re-adjudication 
should not he made, and it also appointed 
tho Official Assignee interim receiver of 
certain specified property. That Rule 
was made in proceedings No. 296 of 
1916. I will deal now with tho technical 
point. When tho matter came before mo 
on 20th August Mr. Taloyarkhan for 
tho two alleged insolvents objected that 
an ordor of re-adjudication simpliciter 
could not bo made. I did not howover 
understand him to opposo on technical 
grounds tho application, if it was mado 
under tho powers of roview conferred 
upon tho Court, and if the necessary 
amendments wore made in the petition 
and in tho Rule nisi. Accordingly, 1 
directed tho petition and tho Rule nisi to 
bo amended. Subsequently, on reading 
thoso amendments, I noticed two further 
points. Tho one is that tho present peti¬ 


tion No. 296 presented by the petitioning 
creditors No. 2 is in u different matter 
from the Original Petition No. 2 S 2 and 
further that no notice bad been given to 
the petitioning creditors No. 1 of the in¬ 
tention of the petitioning creditors No. 2 
to set aside the order of annulment. 1 
accordingly directed the matter to be set 
down again ou the board and notice to bo 
served on the petitioning creditors No. 1. 
I did this because it seemed to me that if 
the application was based as one to review 
a previous-order of the Court.it was only 
proper that all the parties who were 
before the Court on that occasion when 
that order was made should also bo before 
the Court when the subsequent applica¬ 
tion for review was made. However the 
petitioning creditors No. 1 have not 
thought fit to appear before me today, 
and as regards the other matter I have 
mentioned Mr. Setalvad, who now appears 
for the petitioning creditors No .2 is will¬ 
ing that the petition and the Rule nisi 
should be headed in both matters, I mean 
in No. 232 as well as No. 296. Mr. 
Taleyarkhan raises no objection to that 
further amendment and I think very 
properly so. 

That still leaves me to consider what is 
the proper mode of procedure in such a 
case as this. When I raised the question 
whether the right course was not to appeal 
with leave direct to tho Court of appeal 
from tho order of annulment, I had in 
mind the possibility that the bankruptcy 
practice might follow in this respect the 
Chancery practice for I was not given tho 
benefit of a reference to any section of the 
Act or to any authority in this matter. 
Tho Chancery practice I referred to is 
that mentioned in In re Securities Insu¬ 
rance Company (1). where Lindley, L. J., 
says at p. 4 13: 

"Now, what was tho practico of the Court of 
Chancery beforo 1862, and what has it been 
since? 1 understand the practice to bo perfectly 
well settled that u person who is a party can 
appeal (of course within tho proper time) with¬ 
out any leave, and that a person who without 
being a party is cither bound by tho order or is 
aggrieved by it, or is prejudicially aflectcd by it, 
cannot appeal without leave. It does not requiro 
much to obtain leave. If a person allegiug him¬ 
self to bo aggrieved bv an order can make out 
oven a prima facie case why he should havo leave 
he will get it: but without loivo be is not enti¬ 
tled to appeal." 

It might have been therefore that tho 
petitioning ere litors No. 2 would bo tiro 

(1) 118'J 1 ] 2 Cli. 110. 
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class of persons referred to by Lindley, 
L. J., ns being persons not parties who 
were prejudicially affected by the order 
of annulment. But as regards bankruptcy 
jurisdiction there is a special provision 
enabling the Court to review, rescind or 
vary any order made by it under its 
insolvency jurisdiction. That is given 
by S. 8, Presidency Towns Insolvency 
Act, and it is practically a verbatim copy 
of S. 104 of the English Bankruptcy Act, 
1883, which runs. 

“Every Court having jurisdiction in bank¬ 
ruptcy under this Act may review, rescind, or 
vary any order made by it under its bankruptcy 
jurisdiction.’' 

The Advocate-General rather hinted 
that as tho petitioning creditors No. 2 
were not present at tho hearing of or 
served with the application when tho 
annulment order was made,' that there¬ 
fore they would not be persons who can 
obtaiu a review. I have not had the 
benefit of a detailed argument on the 
point or been referred to such authorities 
as there may be, but personally I think 
that this S. 8 ought to be given as wide 
an operation as it has in tho English 
Bankruptcy Court, and that when one 
considers the nature of bankruptcy juris¬ 
diction, affecting as it does a large num¬ 
ber of persons all of whom are not neces¬ 
sarily before the Court, one may pro¬ 
perly consider that bankruptcy cases are 
pre-eminently those whore a reviow of 
previous decisions may bo useful. 

This case is, I think, a good illustration 
of what I mean. Petitioning creditors 
No 1 got an order of adjudication. It is 
alleged — I do not say whether it is proved 
or not—but it is alleged they have (to use 
a colloquial expression) been squared by 
tho alleged insolvents. At any rato they 
do not appear to oppose the annulmont, 
and accordingly tho adjudication ordor is 
annulled on a statement of facts which, 
to say tho loast of it, omits many ma¬ 
terial matters. In my opinion, that is a 
class of case whoro people like petitioning 
creditors No. 2, who were not prosent or 
given any notice of tho proposed annul¬ 
ment, are undoubtedly aggriovod or pre¬ 
judiced by the decision ofthoCourt. That 
is oxuotly a class of case where in my opi¬ 
nion tho Com t may usefully review or ro- 
hoar its decision in the case. It is quite 
dilYoront from nil ordinary litigation bet¬ 
ween A and li, whore the ciso is heard out 
and whoro to ask tho Judge to ro-hear the 


case is almost intolerable. The proper 
remedy in that case is to appeal if th0 
party has reason to think that the deci¬ 
sion is erroneous. But bankruptcy cases 
are different, for ordinarily the Court 
does not hear each creditor individually 
but looks to the Official Assignee to re¬ 
present the general body of creditors. It 
may sometimes happen therefore that 
an individual creditor who does not in¬ 
form the Official Assignee of the true 
position may be prejudiced by a decision 
of the Court passed on imperfect infor¬ 
mation. 

I accordingly think that the proper 
procedure here is not to appeal to the 
Court of appeal by leave, but is to apply 
to tho Court under its powers of review 
under S. 8. I also think, ns at prosent 
advised, that it is not proper to apply 
merely for re-adjudication where there is 
already an order annulling the adjudi¬ 
cation. I think that order of annul¬ 
ment must be got rid of in one way 
or another before you can apply for an 
adjudication founded, as far as the maiu 
point goes, on precisely tho same point of 
dispute, namely, whothor A and B were 
or were not partners. This latter fact is 
of great importance, for it differentiates 
tho case from one where, say, the adjudi¬ 
cation is annulled because of the first 
petitioning creditors’ debt being bad, and 
then a subsequent petition is presented 
fouuded on an admittedly good debt. 
There it might well bo that an ordor of 
re-adjudication simpliciter could bo made. 
On tho othor hand I think I am entitled 
to diroot the amendments 1 havo mou- 
tionod, for S. 118, Presidency Towns In¬ 
solvency Act : and R. 197, Bombay Insol¬ 
vency Rules onablo the Court to deal 
leniently with technical defeots. But 
thoro is a differonco botwoon what I may 
call trumpery technical objections and 
technical objections which are of sub- 
stanco and which it is no use trying to 
shirk. In this respect tho case of London 
Association for Protection of Trade v. 
Grccnlands 'Limited (2) illustrates how 
even so ominent a Judge as tho present 
Lord Chief Justice of England may, by 
reason of technical points in tho judg¬ 
ment of the Court not being sufficiently 
attended to, cause such difficulties that 
oven tho llouso of Lords is hardly able 
to put matters straight again. Tho words 

(2) 1191G1 2 A. C. 16. 
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of Lord Parker which I particularly refer 

to are at p. 38 where he says: 

“My Lords, tbo irregularities which character¬ 
ized the pleadings in the present case and the 
unusual course taken (apparently without objec¬ 
tion from anybody) by the trial Judge have, in 
ray opinion, considerably obscured the real issue. 

In some cases no doubt a waiver of technical 
points may bo conducive to substantial justice 
being dono between the parties. In others, again, 
it may be daugerous if only because the di¬ 
viding lino between technicality and substanco 
is not always clearly deflnrd. A rulo of practice, 
however technical it may appear, is almost al¬ 
ways based on legal principle, and its neglect 
may easily lead to a disregard of the principle 
involved." 

It was with some vague recollection of 
those words that I thought it proper to 
consider the matter further in its techni¬ 
cal aspect before delivering my judgment 
and not because I had any doubt on the 
merits of tho caso. In the result t think 
this case must be troated as an applica¬ 
tion for review under S. 8, and that for 
that purpose the petition and order nisi 
should bo further amended by heading it 
also in No. 232 of 1918. I may perhaps 
mention one authority, viz., In re Hitso 
(3). That is an illustration of a rehear¬ 
ing under powers of review. That was a 
re hearing of a dismissed bankruptcy peti¬ 
tion, but it illustrates that an order dis¬ 
missing a petition is not necessarily final. 
In that case the Bankruptcy Registrar 
thought that lie had made a slip in dis¬ 
missing tho petition and ho wished to 
havo tho matter reheard; and tho ques¬ 
tion then arose as to tho jurisdiction, and 
it was hold that tho matter could he re¬ 
heard under tho power to review. Now 
coming to tho ordor of annulment, it is 
unfortunate Kajiji, J., is not sitting now 
as a Judge. If ho was I should of course 
have dirocted the matter to he heard by 
him. But as that is impraclioablo, I havo 
to tho best of my ability to put myself in 
his place and to deal with this matter 
exactly as if I hal made tho order of an¬ 
nulment. 

If tho facts before mo to-day woro 
■similar to those when tho ordor of annul¬ 
ment was made, I should say that pritna 
facie tho previous ordor of tho Court 
must stand, and that if the parties ob¬ 
jected to it, they could appeal. But it is 
quito clear that material facts which 
-cuglit to havo been brought to tho atten¬ 
tion of Kajiji, J., wore not brought hoforo 
him and are now hoforo mo. It is suffi¬ 
cient to r efer merely to two documents, 

(8) 11883) '■> 0!.. I>. 6J9. 
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one is the original document of 25th Oc¬ 
tober 1901 which the petitioning credi¬ 
tors No. 2 say was a partnership agree¬ 
ment. That was nefor before the learned 
Judge. Theother is a book which is called 
the partners aocount book of the firm, 
which shows that at any rate up to 1912 
payments on account of profits have been 
made to “Genaji Ookaji," the account being 
signed by respondent 4, and that in this 
same book there are accounts of both res¬ 
pondents 3 and 4 as of other partners of 
the firm of Genaji Ookaji & Co. That 
alone is, I think, sufficient to justify mo 
in reopening this matter. 

Now the line that the Advocate-Gene¬ 
ral took for the petitioning creditors No. 2 
was this. He said that respondent 3’s 
own affidavits taken along with the exhi¬ 
bits were enough to prove a partnership. 
Adopting this course for a moment tho 
history of the firm of Genaji Ookaji is 
this. Respondent 3 is the adopted son 
of Genaji and on 25th October 1901 there 
was this alleged partnership agreement 
entered into between Genaji Ookaji and 
some five other porsons who aro stated to 
ho ‘‘subpartnors of your now shop.” 
Genaji himself died in 1907 and under 
his will respondent 3 became entitled to 
Genaji’s interest whatever it was, under 
this agreement. Respondent 3 is now 
about 21, so ho came of ago some three 
years ago. Now his position shortly 

stated is this, ne says: 

“Oh yes, this was tin agraoment under which 
my adoptive father was to take the profits but 
he was not to sliaro in tho losses. Therefore he 
was not a partner and I am not a partner." 

That is practically his defence. Turn¬ 
ing to this document of 25th October 
1901, Ex. A to tho affidavit of respond¬ 
ent 3 sworn on 5th August 1918 (of which. 

I directod an official translation to bo 
put in), one soos that the shop or busi¬ 
ness is to ho carried on in tho name of 
Gonaji Ookaji & Co., and that in the shop 
“the undersigned havo become subpart¬ 
nors.’’ Genaji lends Rs. 30.000 to the 
shop and tho subpartnors aro to share 
only in tho profit and lose of this deposit. 
Thon the shares in tho shop aro fixed at 
17 and a quarter annas of which 7 annas 
aro for profit and tho balance of 10 annas 
and a quarter for loss. Tho particulars of 
tho shares aro given and it will ho seen 
that Genaji takes 6 annas sliaro in tho 
profits, and that all tho other partners 
except one take shares in the losses. Tlio 
docuinont procools: 
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Haviug fixed the shares of the abovemention- 
cd partners, wo have started tbo shop otherwise 
the agreement is made as follows which we the 
subpartners have accepted.” 

Then there are several other clauses all 
entirely consistent with a partnership. 
Cl. 3, I notice, is that the parties should 
settle the account and draw up the ba¬ 
lance sheet each year and should transfer 
the profit or loss according to the shares 
of their owner. Cl. 4 provides that each 
subpartner should draw in proportion 
to his share Rs. 50 each year for his 
household expenses and if more was re¬ 
quired should write to ''Seth” and should 
act according to his order. “Seth” is 
Genaji. Then Cl. 13 provides that the 
parties . . . 

should not increase or decrease for three years 
the fixed seventeen annas nDd n quarter is of the 
above mentioned partners in the shop.” 

Cl. 16 provides: 

“Tbo agreement of the partnership entered in¬ 
to herein is only of the now shop of Seth Geuaji 
Ookaji A Co. The deposit belongs to Genaji 
Ookaji or his heirs and executors. We subpart¬ 
ners will only receive profit and give loss as the 
case may be ” 

Lastly, Cl. 18 runs: 

If all partners jointly want to dissolve the 
firm thon they can dissolve it aftor having paid 
the balance due to Soth with interest.” 

Now it is a question of construction 
and an inference of fact whether this 
document constituted a partneiship bet¬ 
ween Genaji and the so-called subpart¬ 
ners. In my opinion it clearly did. I 
supposo every practitioner who has any 
experience of drafting knows that even 
when you got a man lending monoy to a 
firm and getting by way of return some 
share in the profits of the business, then 
at once you roach a danger point (I do 
not say you pass it) of whether or no 
thero is a partnership. Further, so far 
as I am aware, it is impossible to pro¬ 
vide that a man shall, ns hero, keep a 
shop and advanco money, get a share of 
the profits, have control of the shop, and 
have it indeed carried on inhisown name 
and then say: “Oh, I am only to got the 
profits, I am not to pay any losses.” Flo 
cannot do it as regards outside creditors, 
but of course ho can do so ns between him- 
solf and his partners. If there are losses 
and the partnership deed provides for 
that, those lossos may have to be borne 
by certain partners to the rolief of others 
but when it como3 to the question as 
between the partners on the ouo hand 
and outsido creditors on tbo othor, then 
there is no question that once you get a 
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partnership, all partners are liable what¬ 
ever their mutual agreement as regards 
their profits and losses may be. Ac¬ 
cording to the definition of partnership 
as laid down in S. 239, Contract Act, 
the test is whether the persons have 
agreed to combine their property, labour 
or skill in some business and to share 
the profits thereof between them. Simi¬ 
larly under S. 1, English Partnership 
Act, 1890, the test is whether the persons 
carry on a business in common with a 
view to profit. Whichever test is adopted 
I think Genaji was a partner in the pre¬ 
sent case and that his was not the case of 
a mere loan and a share in the profits 
contemplated by S. 240. Even if the 
partnership agreement had stipulated that 
its terms were not to create a partnership 
that would have beon unavailing in law 
if in fact a partnership was created. 
Therefore if the matter stood as it did in 
the lifetime of this man Genaji I should 
have had no doubt that there was a 
partnership. 

But, as I have pointed out, Genaji died 
in 1907. During the hearing I was under 
the impression from what was told mo by 
counsel, and no doubt I misunderstood 
something counsel said, but I was under 
the impression that the present people 
who have beon adjudicated bankrupt were 
in fact the same peoplo who wore parties 
to this partnership documont of 25th 
October 1904, apart of course from Genaji 
himself. In fact that is not so. One 
man appears to be the same, viz. Chim- 
naji Dolaji, but I am not quite sure oven 
about him, as to whether bo is tbo same 
person as Chamna Danaji named in the 
agreement. Some others, it appears from 
the evidence, aro merely the nominees or 
agents of the executrix of Genaji. I 
should perhaps mention, as it is relied on 
by respondent 3, that this will of Genaji, 
according to respondent 3, merely gave 
him a share in the profits and not in tbo 
losses. Of course that won’t do. It may 
be that the testator thought ho was not 
liable for the losses but that cannot affect 
the legal position as between him or his 
successors in the business. I should add 
that I have not got the probate of the 
will of Genaji before mo. All 1 have got 
is an alleged extract, but no objection on 
that ground has been takon before mo. 

Now turning to this change in the 
members of the partnership I can under¬ 
stand that tboro is a difference between 
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a case where there have been many chan¬ 
ges in a partnership and a case where 
there are, Bay five partners and only one 
of them die3 and at the date of adjudica¬ 
tion you find that substantially, apart 
from the share of the deceased man tho 
partnership is the same and that during 
all the intervening years the share of the 
deceased man has been left in the busi¬ 
ness. But in the present cuse I am 
satisfied that the partnership agreement of 
25th October 1904 is still the control¬ 
ling document. In respondent 3’s own 
affidavit, affirmed on 5th August 1918, it 
is clear that he relies upon it as regala, 
ting the firm. Ho says in para. 5: 

"About six months aRO I learnt that the part¬ 
ners ot the firm o( Genaji Okaji wore, in spite of 
the directions contained iu tho writing hereto 
annexed and marked A, dealing in speculations 
and had actually to pay losses to tho extout of 
Rs. 1,00,030.” 


Fie then goes on: 

"I immediately asked Bai Hastu, the proving 
executrix ol my father’s will to withdraw from 
tho said firm tho said sum of Us. 80,000 deposited 
by my deceased father with the said firm aud 
ailowed to remain therein by tho said lfastubai 
with all the accumulations of interest as it was 
not safo and to request the partners strictly to 
abido by tho writing aforesaid." 

The ' writing marked A” is this very 
partnership agreement of 1904. I do not 
think therefore it lies in his mouth to say 
that that agreement is no longer in opera¬ 
tion. Further it is clear, I think from 
the affidavits put in on behalf of tho 
petitioning creditors No. 2—I rofer to 
tho affidavit of Jonurayen Lalchand 
affirmed on 10th July 1918—that there is 
what is described as a partners’ account 
hook, and that in that book, at any 
rate up to 1912, wo find profits paid 
to tho representatives of Genaji at the 
rate of six annas in tho rupee which 
would 1)0 his shure undor tho partner¬ 
ship doeuinont. This is signed by 
Joharmal l’anaji, respondent 4, and simi¬ 
larly thero are accounts in that hook of 
those two respondents 3 and 4 as of tho 
other partners of the firm. It is not 
doniod that thoso accounts exist and all 
that tho respondents can say in reply is 
to suggost that tlioy are concocted ao- 
counts for tho purposo of making it ap- 
poar that Joharmal, respondent 4, has 
some interest in tho business and that 
this is an act of Joharmal's designing 
mother liai Hastu, tho executrix of 
Genaji'8 will and that this is done in 
iruud of respondent 3's rights, i do not 


attach very much importance to this 
lattor suggestion. I attach great impor¬ 
tance to the books of the business firm 
and I should have thought that if it was 
desired to benefit Joharmal at respon¬ 
dent 3’s expense, respondent 3’s name 
might have been eliminated entirely 
from tho partnership account book. 

One difficulty that occurred to mo was 
whether, if a deceased partner’s share is 
left in a business, it can ho said that the 
executrix and all the beneficiaries under 
tho will who enjoy the profits from the 
share of the deceased partner necessarily 
become partners. I do not however 
think that I am confronted with this 
problem hero, because in the first place 
the beneficiary is a solo one, namely, res¬ 
pondent 3. So I am not concerned with a 
tenant for life orunborn issue. In the se¬ 
cond place, this young gentleman attained 
his majority three years ago. lie was 
then absolutely entitled to Genaji's share 
and there was nothing whatever to pre¬ 
vent him from claiming it and taking 
whatever steps he thought proper to put 
himself in possession of his property. 
IJo does not appear to have done any¬ 
thing whatever; and the fact that he ap¬ 
pears to have left his mother to do the 
business, is not, I think, any real answer. 
She at that time was practically a hare 
trustee for respondent 3 and I do not 
think he can escape liability as a sleeping 
partner merely because thero was the 
intervention of a person who was some¬ 
thing like a hare trustee for him. 

The conclusion therefore which I have 
arrived at is this: that respondent 3 was 
a partner in this busine33 at the date 
when the original adjudication order was 
made. I also am of opinion that if the 
facts now before me had been before tho 
Court when tho annulment order was 
made, that order would never have been 
made. Therefore I think that as regards 
respondent 3 that order must be ros- 
cindol. As regards respondent 4, Johar¬ 
mal, ho has'not lilo.l any affidavit on tho 
present application nor does ho appear 
by counsel. Wo have against him his 
signature in tho hooks and his account in 
the partnership book. Wo also havo 
against him (and I should havo mentioned 
this as being also evidence against res¬ 
pondent 3) tho fact tbit there were 
numerous decrees in 1911, 1912, 1913 and 
1 think 1915 in which Joharmal’s name is 
mentioned as being a luombor of this firm 
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of Genaji Ookaji & Co. I should say that 
respondent 3’s name does not appear in 
the suit which had been filed in 1915, 
but it does appear in some of the earlier 
suits. That is another piece of evidence 
against Joharmal. There is also positive 
evidence that both he and No. 3 have 
attended at the pedhiand settled accounts 
and taken part in the business of the 
firm. Respondent 3 denies that; hut 
there is nothing on oath from No. 4 on 
the point. I am satisfied that he, like 
No. 3, is a partner in the business. The 
order of the Court will accordingly be 
that the order of annulment be rescinded 
and that respondents 3 and 4 be adjudi¬ 
cated insolvents, such adjudication to 
rank and be dated as of the date when 
the original adjudication order was made. 

There is one matter that I should have 
noticed. As they have not appeared, I 
have of course not heard the petitioning 
creditors No. 1, but as at present advised 
I am by no means satisfied with the 
course which they tock cn the previous 
application for annulment. I will ac¬ 
cordingly give liberty to petitioning cre¬ 
ditors No. 2 to apply, if so advised, for 
the conduct of these proceedings in the 
place of creditors No. 1. Costs of the 
petitioning cieditors No. 2 will come out 
of the estate, including costs reserved. 

G.P./r.K. Order accordingly. 
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Scott, C. .T. and Shah, J. 

Narsinggirji Manufacturing Co .— 
Plain tiffs—Appellants. 

v. 

G. I. P. liy. —Defendants—Respon¬ 
dents. 

First Appeal No. 114 of 1916, Decided 
on 1 Oth September 1918, against deci¬ 
sion of First Class Sub-Judge, Sholapur, 

in Civil Suit No. 709 of 1914. 

(a) Railway! Acl (9 of 1890), S. 72 —Rail¬ 
way's liability for goods delivered for car¬ 
riage, unless limited by agreement with con¬ 
signor, approved by Governor-General, is that 
of bailee under Contract Act (1872), S. 151. 

According to S. 72, Railways Act, llio liability 
of a Railway Company in respect of goods deli¬ 
vered to bo carried is that of a bailee under S. 151, 
Contract Act, and that liability can only 
bo limited by agrcoinont with tho consignor pro¬ 
vided that such agreement Las been approved b)* 
the Oovornor-Goneral in Council II* 2G C 2] 

(b) Railways Act (9 of 1890), S. 72 — 
"Goods delivered to be carried" explained. 

Tho expression "goods delivered to be carried” 
in S. 72 must ho read literally and according to 
its natural meaning. IP 26 0 2] 
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A person sent certain goods through his agent 
to the Sholapur Railway Station for carriage. 
A consignment note was prepared and the goods 
were taken into the goods yard, and, after they 
had been registered, weighed aDd marked, they 
were taken into the goods forwarding shed by an 
official of the railway, who also look charge of 
the consignment note therefor: 

Held: that the goods wero “delivered to be 
carried” as soon as they were taken into tho 
goods forwarding shed and that tho delivery was 
the delivery of the consignor, and his intention 
was to be considered. (P 27 0 2] 

(c) Railways Act (9 of 1890), S. 72-Goods 
destroyed by fire—Proper precautions not 
taken —Railway is liable for damages. 

Where goods “delivered to bo carried” were 
destroyed by fire and it was proved that tho 
Railway Company had not taken all measures 
necessary for the protection of the goods against 
fire; 

Held: that tho Railway Company was negli¬ 
gent and was liable in a suit for damages for the 
destruction of such goods. (P 30 C 1 2] 

Wadia and N. N. Gokliale —for Appel¬ 
lants. 

Binning —for Respondents. 

Scott, C. J. —This appeal arises in 
Civil Suit No. 709 of 1914 in the Court of 
the First Class Subordinate Judge at 
Sholapur. It'is one of a number of suits 
resulting from tho destruction of goods 
in the goods forwarding shed at Sholapur 
by a firo which took place on 14th May 
1913 at about 3 o’clock in tho afternoon. 
The defendants are a company govorned 
by tho provisions of tho Railways Aot of 
1890. 

Section 72 of that Aot provides that 
their liability in rospeot of goods deliver¬ 
ed to bo carried shall bo that of a bailee 
under S. 151, Contract Act, and thoir 
liability as bailee in respect of such goods| 
can only bo limited by agreement with; 
tho consignor provided that suoh agree 
ment has been approved by the Gover¬ 
nor-General in Council. Tho expression 
"goods delivered to bo carried” is taken 
from tho English Carriers Aot, and S. 72 
is intended to indicate that tho railway 
companies in this country shall not be 
liable to the extont of common carriers 
in England, but only as bailees under the 
Contract Act. Tho words “delivered to 
bo carried” must, it seems to mo, bo roa.lj 
literally and according to thoir natural; 
meaning in tho samo way as they have, 
always been read in connexion with; 
cases arising under tho English Carriers; 
Act. The first question which arises is, 
whether upon the facts proved tho goods 
of tho plaintiffs had been "delivered to 
bo carried” at the time of the firo by 
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which they were destroyed ? For if this 
question is answered in the negative, the 
plaintiffs’ suit must fail. 

There is no dispute as to the procedure 
resulting in the goods being lodged in the 
goods forwarding shed. It is described 
in the judgment of the trial Court as 
follows: “Thehundekari (agent) in charge 
of goods appears at the station gate, 
prepares the upper part of the con¬ 
signment note and presents it to the gate 
clerk who. on seeing that the consignment 
is complete gives the serial number of 
the day to the consignment note and 
takes the hundekari’s or consignor’s 
signature in the 10th column of the 
Register Ex. 49. The goods are taken 
on the promises of the forwarding goods 
shed and are dumped down in the proper 
section in the goods shed. The hunde- 
kari is generally awareof the position and 
thereare boardsstuck toshow the section. 
If he is not aware the clerks there give 
him the information. The register clerk 
fills the first and second columns of the 
lower half of the consignment note in 
English beforo it is given back to the 
hundekari. The consignment note is 
next taken by the hundekari to the clerk 
called receipt clerk, who marks the en¬ 
tries of the first two columns of the oflico 
copy of railway receipt called record re¬ 
ceipt along with other copies by use of 
carbon paper, makes entrios as to souder 
and consignee, place of destination of the 
goods from tlio consignment note, and 
then givos the intended mark number of 
the goods in column 3 and puts in the 
book number and by number, i. o., the 
entire receipt number on the consign¬ 
ment noto at its right hand upper corner. 
The serial number of the consignment 
note is at times found on the record re¬ 
ceipt. The consignment noto so marked 
is next presented to one of the foremen to 
whom the consignment relates according 
as it has to go to up or down direction 
or to the grain scale, an 1 the foromin next 
calls upon the hundekari toget the goods 
at his oxponso to the scale where a wag¬ 
gon for the goo Is is available, llo next 
weighs the goods, orders the marker 
under him to put mark number on the 
packages and fills tho column in the lower 
part of tho consignment noto relating to 
actual weight, the waggon number and of 
the condition of tho goo Is, if any, and then 
orders tho Company’s liamals to load tho 
goods. 


The weighing, marking and loading are 
done at once and at tho same time and 
the consignment note is next sent by him 
singly, if desired, or in a lump number to 
the goods clerk, who enters the columns 
of weight, charges, the rates of the seve¬ 
ral railways, if any, the total charges, 
to pay or be paid, and makes a note of 
the risk note to be taken, if any, in the 
lower part of the consignment note. It is 
next sent by him to tho receipt clerk, 
who prepares the record receipt from tho 
particulars in the aforesaid consignment 
note and is ready to give it to the hunde¬ 
kari. 

Tho hundekari takes the mark num¬ 
ber from tho receipt clerk on presenting 
tho consignment note to him as noted 
above and then going to the marker 
clerk unloads tho goods at the place 
shown by him, gets him, the marker 
clerk, to note the marks on the pack¬ 
ages and then he goes and gives over 
the consignment noto to the foreman and 
does nothing more. The foreman gets 
and weighs tho goods on tho scale and 
loads them on behalf of tho Company, and 
the hundekari gets tho railway receipt 
the next day or any later date from the 
receipt clerk. The learned Judge appeare 
to have doubted whether the evidence 
that after the hundekari gave over the 
consignment note to tho foreman he did 
nothing more in relation to tho goods was 
correct. Whether correct or not, it ap- 1 
pears to mo that tho Railway Company 
cannot escape from tho conclusion that 1 
tho goods were delivered to be carried” 
as soon as they were taken into tho goods 
forwarding shed. The delivery is the do- 
livery of tho consignor and tho intention 
of the consignor has to ho considered. 
For what othor purpose can it ho sup¬ 
posed that tho consignor delivers goods to 
a Railway Company to ho lodged in tho 
forwarding shed if not to ho carried by 
railway? I ho more fact that the parti¬ 
cular branch of the railway administra¬ 
tion which is concornod with the loading 
of goods upon trucks lias not yet 
handled the goods, cannot affect tho ques¬ 
tion whether tho goods have boon deli¬ 
vered by tho consignor to he carried; com¬ 
pare Burrell v. North (1), a ease under 
tho English Carriers Act. In Chapman 
v. Great Western liailtuaj ti Co. (2) 
it was said: ” L’ho contract of tho carrier 

(II 11M7| l CarT -v K. 681L 

(2) 11880) 5 C i. B. D. 278. 
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being not only to carry, but also to deliver, 
it follows that, to a certain extent, the 
custody of the goods as carrier must ex- 
tend beyond, as well as precede, the 
period of their transit from the place of 
consignment to that of destination. 

First, there is in most instances an in¬ 
terval between the receipt of the goods 
and their departure sometimes one of 
considerable duration.” The Company’s 
rules and notifications suggest the same 
conclusion. For example, Ex. 80, p. 235, 
a Supplement to the Traffic Instruction 
Books, revise! order 101, entitled "Proce¬ 
dure to be adopted in regard to the des¬ 
patch of goods,” states: "A sender desir¬ 
ing to dispatch goods by railway will 
bring bis goods into the railway yard 
and stack them on the platforms in a 
manner prescribed and in a position to be 
pointed out by the Railway Compiny II. 
Should the quantity of the goods tender¬ 
ed be in excess of the accommodation 
available the Railway Company will olose 
its gates to the receipt of goois for dis¬ 
patch. The Railway Company will be 
the sole judge of when it is necessary to 
close its gates to the receipt of goods to 
traffic, but it will endeavour to give 
notice at 18 hours the previous evening of 
its intontion to do so. When the Rail¬ 
way Company opens its gates for the 
reception of a limited quantity of goods 
only on any day, the quantity to bo re¬ 
ceived will be stated in the notice re¬ 
ferred to. 

Exhibit 92 is an oxamplo of the notices 
which the Company was in the habit of 
issuing advising consignors that the goois 
shed was open for the receipt of goods 
for dispatch. "The receipt of goods for 
dispatch, ” which is the expression used 
in Cl. 2, O. 101, describes from the Rail¬ 
way Company’s point of view the opera¬ 
tion which the consignor would regard 
as " delivery of goods to be carried. ” 
The Railway Company, in ordor that 
they may not be responsible for the 
goods in the goods shed havo endeavoured 
to limit their liability by taking the 
signature of the consignor upon ono 
of their register forms so as to indicate 
that ho acquiesces in the terms stated 
above the signature. It is however ad¬ 
mitted, and correctly admitted by the 
learned counsel for tbe Railway Com¬ 
pany that if the goods 'have been " de¬ 
livered to l>e carried, ” such an agree¬ 
ment as is indicated by the con¬ 


signor’s signature upon the register form 
would not, inasmuch as it has not been 
approved by the Government of India, be 
of any avail. We are therefore unable 
to agree with the decision of the learned 
Judge that the company are not liable 
inasmuch as the goods had not been 
delivered to be carried. 

The first question being answered in 
the affirmative and against the Railway 
Company, the question remains whether 
the defendants have discharged the onus 
which is upon them, of showing that 
they took proper care of goods committed 
to their charge as bailees. • It is impor¬ 
tant that on 30th April 1912 a fire took 
place at the goods shod of the same 
station in which a number of hales of 
cotton were destroyed and the conclusion 
come to by the investigating panch was 
that the fire was due to engine sparks. 
That also appears to have been the 
opinion of the Station Master : see 
Ex. 151. 

The fire in the present case, as has been 
stated, took place on 14th May 1913, and 
a report was called for by the District 
Magistrate from the Railway Company 
in that month for submission to Govern¬ 
ment. After various reminders the Dis¬ 
trict Magistrate obtained information 
from the Railway Company that the fire 
in the goods shod had originated from a 
spark from tho shunting engine working 
in the goods yard and that a number of 
bundles of gunny bags which wero 
stacked in tho west end of tho forwarding 
goods shed wero noted to bo on fire at 
about 3 noon on 14th May. Every at¬ 
tempt was mado to'Oxtinguish the fire, but 
this could not be done owing to a heavy 
wind and tho rapidity with which the 
flames burnt down tho whole of the 
shod with the goods in it : soo Ex. 160. 

On 12th June 1913 the Deputy Traffic 
Manager had addressed an; answer 
(which did not reach its destination) to 
tho District Magistrate in reply to his 
inquiry of 29th May stating that a 
number of buudlos of gunny which were 
stacked in tho west end of the forward¬ 
ing goods sheds shod were noticed to bo 
on firo. It had not been ascertained how 
the firo originated. Every attempt was 
made to extinguish the fire, hut this 
could not ho done owing to a heavy wind 
prevailing at tho time ; and the fiames 
spread rapidly, burning down the whoio 
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of tho she l with the goo Is in it and 
close to it. 

As regards the cause of the fire there 
appears to be no other conclusion open 
to the Court upon the evidence hut to 
hold that it was due to the sparks of a 
shunting engine which was workingalong- 
side the goods shod in the afternoon of 
14th May. The omission of sparks 
however is not in all cases evidence of 
negligence and it has been proved that 
the Railway Company had adopted the 
best known mechanical devices available 
to them for the prevention of spark emis¬ 
sion, and the danger of spark emission 
was therefore reduced to a minimum. 
If therefore tho Company are to be held 
liablo for negligence, it must bo on some 
other ground than the omission of a spark 
from the shunting engine. 

The evidence now recorded makes it 
clear that the fire commenced at tho 
northern ond of tho goods shod with the 
ignition of bundles of gunny bags stacked 
against tho iron sheeting with which tho 
northern ond of tho shed was partly in¬ 
closed, that the flames rapidly ignited 
tho roof of tho shod, and that in conse¬ 
quence the shod and the goods in it wore 
destroyed. It is contended that the 
storing of the gunny hags at tho northern 
ond of tho shed was evidence of negli- 
gouco, inasmuch as they constituted in¬ 
flammable material, and tho oxporienco 
of tho provious year should have shown 
the dangor arising from sparks of shunt¬ 
ing onginos. Although tho gunny' bags 
woro separated from the contents of the 
goo Is shed by metal shooting wo are of 
opinion that their storage in that posi¬ 
tion was evidence of nogligence since the 
ignition of tho gunny bags would at onco 
endanger the inflammablo roof of tho 
shol. The most vulnerable points in tho 
defendants’ case are tho inflammablo 
naturo of tho roof of the shed and tho 
absence of proper resources for tho rapid 
extinguishment of tho fire. With regard 
to the materials of tho shod tho Station 
Master (Ex. 73) says: 

“Tho root of tho Roods shod was a tiled roof 
with ordinary common tilos. Tlioro was matting 
bolow tho tilos. It was bamboo matting. Tho 
milting was on hittens. Ah far as I saw it was 
an oi l roof probably as old as tho station. M 

Kriby, tho Eoco Foreman, Ex. 103, 

says: 

Pho liro travelled very rapidly owing to tho 
m«Umm iblo naturo of tho goods inside tho shed, 
tho drynoaa of tho substance of which the roof 
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was mado and a very etifT breeze blowing from 
tho direction where tho fire originated. M 

Govind Appaji, Ex. 123, in the service 
of the Railway Company as head goods 
cleric, states: 

“My attention was drawn to tho Are by noiso. 
I c.wno out and vont tow aids the forwarding 
goods shed. 1 went to tho sccuo of the fire. Half 
of the heap of the old bagging was already on firo 
when I went there. It was rotten and was at 
the outside of tho Bombay end of tho forwarding 
goods shed. When I saw tho lire first, I found 
that the flames were reaching up to the top of 
the roof near the caves on one side. The roof 
was tiled roof with ribs undoc bamboo tatties." 

On behalf of the Railway Company it 
is said that the Railway Company’s 
buildings are subject to inspection by 
Government Inspectors who have to re- 
mark if anything is wrong, and that if 
the roof had been dangerous it would 
have been noticed. This is an argument 
of a very negative type. The Acting 
District Traffic Superintendent, Ex. 101, 
states that 

“a Government Inspector pissosovor this section 
of the lino two times a year in company with tho 
head officials of various departments of the rail- 
way. They go about together and examine the 
buildings, the linos, bridges aud everything else 
connected with tho railway. They do inspect 
tho goods sheds at certain stations. I cannot 
say if they inspected this goods shod. This exami¬ 
nation comes within their purview. As a re¬ 
sult of this inspection tho Government Inspector 
mikes the repirt on any points which he consi¬ 
ders important for tho attention at tho hands of 
tho Railway Company. During the course of ono 
of tho inspections every building comes within 
the notice of tho Inspector. No adverse com¬ 
ments woro ever made by him regarding the 
Sholapur goods shod to my knowledge." 

Perhaps goods shels of this descrip¬ 
tion are not likely to escape adverse 
comment at tho hands of tho Inspectors 
since tho occurrence with which wo are 
now concerned. Tho position appears to 
ho this: that had the goods shod roof boon 
non-inflammable, the fact that tho flames 
wore driven high by a strong wind from 
tho pile of gunny bag9 would not have 
caused ignition of tho roof and thence of 
the shod and everything therein con¬ 
tained, and we cannot hold that persons, 
storing goods of their customers in an in¬ 
flammablo shed, tho immediate surround¬ 
ings of which aro liable to accidental fire, 
are taking reasonable and proper care of 
the goo Is. Tho obligations of the baileo 
is to take reasonable care that any build¬ 
ing in which tho bailor’s goals aro dopo- 
8*tod is in a proper state so that tho 
things thoroin deposited may ho reason- 
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ably safe in ifc: see Searle v. Laver id (3). 
Bat that is not all that can be said 
against the railway company. It is conten¬ 
ded that there were no sufficient resources 
available to enable the railway employ¬ 
ees to cope with the fire. In the first 
place, there were no buckets with water 
in the goods shed ready to be thrown on 
the flames. We are not prepared to say 
that the absence of buckets in the cir¬ 
cumstances made any material difference 
in the result of the fire. It is also said 
that the supply of water available was 
insufficient, and that the hydrant from 
which water would ordinarily be obtained 
was not in proper order, and was very 
difficult to open, and that this led to 
serious delay. The day after the fire the 
Station Master sent this report to the 
Deputy Traffic Manager: 

"The fire was first discovered at 15 hours Bom¬ 
bay end of forwarding goods shed among bundles 
of bagging; owing to strong high winds roofing 
of forwarding goods shed caught fire and within 
ten minutes the whole roofing was ablaze. Tbero 
was insufficient water in our hydrant and water 
column, hcnco I applied to tho Vishnu Mills 
and obtained their assistance to extinguish tho 
fire; from 15-20 of 14th May 1913 to 5 hours on 
the 15th two pumps wero working of tho Mills. 
Tho Municipality also sent us two pumps, one 
in chargo of tho City Polico, tho other in cbargo 
of Waterworks Engineor. The City Polico pump 
was stopped at 19 hours while tho pump in charge 
of Waterworks Engineer was utilized off and 
on till 6 a. m ” 

The rapidity of the fire is indicated by 
tho telegram by the Station Master on 
the 14th , Ex. 76. 

"Very serious fire forwarding shed, and goods 
stock in it completely burnt at 15 hours today; 
serious loss; cause unknown; report follows.” 

That was banded in for despatch atlfi- 
40, that is to say, an hour and 40 minutes 
after the fire had first been observed, 
and at that time tho whole of the shed 
and the goods stacked in it was reported 
to be completely burnt. 

It is important therefore to consider 
whether there was any delay in getting 
water working on tho flames owing to 
negligence on tho part of tho Railway 
Company, for wo know from the report 
of tho 15th that tho Vishnu Mill pumps 
wore not brought into requisition bofore 
15.20 on tho 14th. (Tiis Lordship dis¬ 
cussed tho evidenoe of various witness- 
os and prooeoiod ft3 follows.) It appears 
to us that tho conclusion to bo drawn 
from tho ovidonce to which attention 
has been called is that tho railway 
hydran t wa s not in w orki ng order at 
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tho time ths fire broke out, that it was 
some considerable time before it could be 
opened, that when it was opened no water 
came through it that could be used for 
the extinguishment of the fire, and that 
the first water which was brought to 
play upon the burning shed was water 
from the Vishnu Mills through the 
Vishnu Mills’ pumps. We can only con¬ 
clude that the Railway Company did not 
do their duty in taking all measures for 
the protection of goods in the goods shed 
when the risk of firo was imminent or 
had actually occurred: see Brabant <fc Co. 
v. King (4) and Rivers Steam Navigation 
Company v. Choutmull (5). The condi¬ 
tion of the hydrant and the absence of 
the water must bo attributed to want of 
care on their part. We refer the trialj 
of issues 1, 10, 11 and 12 raised in 
tho Sholapur Court to that Court for trial 
and direct tho Court to take additional 
evidence, if any, required and to return 
such evidence to this Court together 
with tho findings and tho reasons for tho 
same. Findings should bo returned with¬ 
in three months. 

Shah, J .—I desiro to add a few words 
as supplementing the judgment of my 
Lord the Chief Justice, with which I en¬ 
tirely agree. First, as to the question 
of the delivery of goods to be carried by 
railway, the rule framed under S. 47, 
sub-S. (l), Cl. (/), that there can be no 
delivery until a receipt is given for the 
goods delivered to be carried has been 
held to bo invalid as being inconsistent 
with theprovisiongsof S. 72, Railways Aot, 
in Ramchandra Natha v. G. 1. P. Rail¬ 
way Company (6). For the reasons stated 
in my judgmont in that caso I am still of 
tho opinion that tho rule is invalid as 
being inconsistent with S. 72, so far as 
it postpones tho liability of the company 
beyond the time of actual delivery until 
tho receipt is given by the Railway Com¬ 
pany. Ou tho evidence in the present 
caso it is clear that tho goods wero de¬ 
livered to be carried by railway. They 
wero brought in the goods shed to bo 
carried by railway, and were not remo¬ 
vable there from without tho permission 
of tho railway authorities. Tho con¬ 
signment notes in respect of tho goods 
wero by tho hundekari and receivod by 

(4) 118951 A. 0. 632. 

(.*■) 118991 26 Cal. 39S=26 I. A. 1 tP. C.). 

(6) A. 1. It. 1915 Bom. 24=39 Bom. 465=29 
I. 0. 545. 
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the goods clerk. The evidence shows 
that the consignment notes are regis¬ 
tered after the goods are brought there 
and that the consignment notes were re¬ 
gistered in respect of the goods in ques¬ 
tion. Thus the delivery in fact for 
carriage by railway was, in my opinion, 
complete for the purposes of S. 72. 

The consignment note contains condi¬ 
tions, which are approved by the Gov¬ 
ernor-General in Council under S. 54, 
Railways Act. The first condition is in 
effect the same as the rule just referred 
to. It postpones the responsibility of 
the company under S. 72, until the goods 
are booked and a receipt given for the same 
by their clerk. S. 54 requires that the 
conditions should be consistent with the 
provisions of the Act; and I think that 
this condition is inconsistent with the 
provisions of S. 72 to the same extent as 
the said rule made under S. 47, and for 
the same reasons. The Railway Com¬ 
pany, in addition to the said rule and 
the condition printed on the consignment 
note, take an undertaking from every 
consignor, indemnifying the railway from 
ad interim liability till the railway re¬ 
ceipt is granted for goods tendered in 
Col. lOof the register of the consignment 
notes (see Ex. 49). This form is admit¬ 
tedly not approved by the Governor- 
General in Council under S. 72 (2) (b); 
and it could not well bo, if, according to 
the rule and the condition just referred 
to, there could be no delivery and there¬ 
fore no liability under S. 72, sub-S. (1), 
before a receipt is given. I doubt whe¬ 
ther the company has any power to in¬ 
sist upon such an agreement from every 
consignor, if the rule and the condition 
printed on the consignment note be in¬ 
valid. The rule and the condition, if 
valid, aro sufficient to protect the com¬ 
pany in this case apart from the agree¬ 
ment. If the rule and thocondition can¬ 
not validly postpono according to law 
the liability arising under S. 72 in virtue 
of tho local actual delivery of the goods 
to be carried by railway until a receipt 
is given, such an undertaking cannot help 
them. 

Wo aro not concerned in this case 
with tfio consideration of tho possiblo 
uso, which tho company may bo able to 
rnako of such an agreement in their favour, 
if an attempt were made to make them 
liablo in virtue of their power to chaigo 
wfiarfago under R. 1 made under S. 47, 


snb-S. 1, Cl. (f), apart from S. 72 of 
tho Act. 

Secondly, on tho point of negligence, I 
agree with tho learned Chief Justice both 
as to the facts which tho evidence estab¬ 
lishes, and as to tho inference to be 
drawn from those facts. The question 
of the burden of proof is not important 
under the circumstances of this case. 
The lower Court has cousidered the evi¬ 
dence od the footing that the onus lies 
on tho defendant company, and has found 
in favour of the company except that it 
did not provide an adequate roof for the 
building of the goods shed in question. 
Mr. Binning for the defendant company 
has not suggested before us that the 
lower Court’s view as to the onus being 
on the company is wrong. This view is 
supported by certain decisions of the 
Indian High Courts. But it must be 
considered in tbo light of the observations 
of their Lordships of the Privy Council 
in the recent case of Divarkanath v. 
Rivers Steam Navigation Co. (7). In 
the present case both the defendant com¬ 
pany and the plaintiff have adduced evi¬ 
dence on the question of negligence, and 
on that evidence it has to be determined 
whether the defendant company is shown 
to have taken as much care of tho goods 
bailed to them as a man of ordinary pru¬ 
dence would, under similar circumstances, 
tako of his own goods of the same hulk, 
quality and value as tho goods bailed. The 
defendant company would not be liable if 
they took tho requisite amount of care. 
If tho evidence establishes that they 
failed to take the requisite amount of care 
as required by S. 151, Contract Act, the 
plaintiff must succeed, as in that case tho 
burden of proving tho negligence of the 
defendant company would bo discharged. 
For this reason it is unnecessary to discuss 
the question of tho burden of prdof any fur¬ 
ther. Assuming that tho burden of proving 
tho want of duo diligoneo or the negli- 
genco of tho Railway Company lies upon 
the plaintiff, in my opinion tho burden is 
amply discharged; and tho evidence taken 
as a whole establishes that tho defendant 
company failed to tako tho requisite 
amount of caro. 

As to tho cause of tho firo: it scorns to 
mo that in all probability tho fire was 
duo to a spark from a shunting engino. 
But tho defendant company have strongly 

(7) A. I. R. 1917 1*. G. 173=40 1. O. 310 

(P. C.). 
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contested this view before us, and is 
maintained that the cause of the fire 
is Dot. known. On that footing the posi¬ 
tion of the Railway Company is not 
any bettor, as it would leave open 
the reasonable possibility that the fire 
may have been duo to the negligence of 
any servant of the company. Even if 
the cause of the fire is traced to a spark 
from an engine, I do not think that the 
mere fact that the company cannot 
reasonably be expected to control the 
emission of a spark, when proper pre¬ 
cautions have been taken to reduce 
the possibility of such emission to its 
minimum, can absolve the company un¬ 
der the circumstaucos of this case. As a 
matter of ordinary prudence the risk of 
fire in consequence of a spark from an en¬ 
gine should have been taken into account 
in relation to the locality and its sur¬ 
roundings, and the Railway Company 
should have - taken such care in shunting, 
in watching the goods directly exposed 
to such a risk, in storing inflammable 
goods like gunny bags near tho goods 
shed and in providing a suitably prote¬ 
ctive shod for the goods delivered to 
them for carriage by railways as a man 
of ordinary prudence would, under simi¬ 
lar circumstances, take in dealing with 
his own goods. In my opinion they did 
not take such care, and are responsible 
for the quick spread of the fire, even 
though no doubt it was considerably aided 
by the strong breeze blowing at that 
time. 

I have considered the argument urged 
by Mr. Binning that the fire was so sud¬ 
den and quick that nothing could have 
saved the goods, and that therefore even 
if the company may have been negligent 
in maintaining a proper water supply and 
the fire appliances, it would not matter. 

I am unable to accept this argument. 
The fire was sudden and quick, but its 
operation might have been and probably 
would have been arrested or appreciably 
prolonged if some watch wero kept to 
guard against the reasonable possibility 
of lire resulting from a spark from the 
engine while the shunting was going on 
if the inflammable materials had not boon 
stored in such large quantity and in such 
closo proximity to the goods shed and if 
the goods shod bad not a roof of inflam¬ 
mable materials. These factors contri¬ 
buted materially, in my opinion, to the 
easy and oxteusivo spread of tho lire. 


Even apart from that I am by no means 
satisfied that ordinary and effective ar- 
rangments for water snpply would not 
have saved a substantial part ofthegoods 
burnt in the shed. Further I am slow 
to allow the benefit of such an argument 
to a bailee, who has been negligent in 
keeping such appliances and water supply 
available at the proper time as he would 
be expected to keep as a bailee, unless of 
course it is absolutely clear that nothing 
could have prevented the spread of fire. 

I am not satisfied that the normal water 
supply and appliances could not have 
prevented the spread of the fire and saved 
the goods in question. 

As to the deficient water supply, I 
think that Mr. Binning’s criticism against 
the evidence of’.Sanyal, the Municipal 
Engineer loses much of its force when wo 
remember the fact that tho compauy 
never taxed the Municipality soon after 
the fire or at any time that the insuffi¬ 
cient supply of water was duo to any de¬ 
fect in the Municipal main or to any de¬ 
fective supply by the Municipality, At 
least there is nothing to show that the 
Railway Company ever wrote to tho 
Municipalityto that effect or suggested it 
in any other way; on tho contrary the 
assistance rendered by the Municipality 
is acknowledged in the report made by 
tho Station Master on tho next day after 
the fire. 

G.P./r.k. Issues sent down. 
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Marten, J. 

Kering Rupchand and Co — Plaintiffs. 

v. 

G. U. Murray —Defendant. 

Original Civil Suit No.-651 of 1917, 
Decided on 11th October 1918. 

(a) Civil P C. (1908) ; Ss. 2 (17) and 60 — 
British officer in Indian army is “public 
officer"—He is liable to have his helf-pny 
attached in execution of decree under S. 60, 
Army Act (1881), S. 137. 

A British oflicor in tho Indian Army is a 
"public officer" within tho moaniDg of S. 2 (17) 
Civil P. C. nnd as such public otlicor ho \s 
liable to have half his pay or salary attached in 
execution of a decree under S. GO (1) (i) of tho 
Codo, inasmuch ns that attachment is a deduc¬ 
tion authorized by tho Code, which is n Jaw 
passed by tho Governor-General of India in 
Council w ithin the meaning of S. 137, Army Act, 
1881, as amended by S. 4, Army (Annual) Act, 
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(b) Civil P. C. (1908). S. 60 (2) (b), provico 
—Proviso in S. 60 (b) is dead law being re¬ 
pealed by Repealing and Amending Act, 
(10 of 1914.) 

The proviso in 8. 60 (2) (b), Civil P. C. having 
been repealed by the Repealing and Amending 
Act 10 of 1914 must 1)3 regarded as unnecessary 
or dead law and the decisions based on that 
proviso must bo regarded as obsolete. IP 88 C 2] 

Kanga —for Plaintiffs. 

Campbell —for Defendant. 

Marten, J. —This suit raises an impor¬ 
tant question, viz., whether the pay of a 
British officer in the Indian Army can 
he attached under the Civil Procedure 
Code. The question arises in execution 
in three suits, namely, a High Coart suit, 
No. 651 of 1917, a Small Cause Court 
suit, No. 475/18039 of 1913, and a civil 
suit, No. 413 of 1913 iu the Poona Court. 
The decrees in the two latter suits have 
been sent to this Court for execution. 
The plaintiffs in the first two suits are 
the same. The defendant, in each suit is 
a Major G. B. Murray. He is and at all 
material dates has been, an officer in the 
Supply and Transport Corps of the Indian 
Army, aud at the present time ho is Com¬ 
mandant of the 53rd Pack Mulo Corps 
stationed at Quetta. 

In the first mentioned suit the decree 
was made on 9th October 1917, and, on 
1st December 1917 the plaintiffs obtained 
an order under O. 21, R. 48, from the 
Acting Prothonotary, Mr. Malabari, at¬ 
taching a moiety of Major Murray's pay. 
Under that attachment various sums have 
been received by the Sheriff, and in pur¬ 
suance of orders made by the acting Pro¬ 
thonotary on 15th Fftbruary, 19th March 
and 24th Juno 1918, the sums so received 
up to 10th Juno 1918 have boon distribu¬ 
ted by the Sheriff amongst the attaching 
creditors. So far a9 regards that suit, 
what wo are concerned with are the fur¬ 
ther moneys received by the Sheriff in 
July, August and Soptoinhor 1918. amoun¬ 
ting, after doduoting poundage, to ap¬ 
proximately Rs. 1343. Mr. Campbell for 
Major Murray admits that ho cannot 
claim a refund of tho previous sums which 
have already boon distributed by tho 
Sheriff under tho Court's ordors. But lie 
does claim all moneys still held by the 
Sheriff. 'L’hon as rogards tho next suit, 
tho Small Causo Court suit, tho decree 
was made on 21st J anuary 1914 and tho 
plaintiffs obtainod, on 31st July 191-1, 
sin order from that Court attaching half 
t io Major s pay. Nothing uppoars to 
1918 B/5 A 6 


have been obtained under that attach¬ 
ments and no reliance has been placed on 
that order for attachment in the argu- 
ment before mo. Eventually, the deoree 
was sent to this High Court and, on 3rd 
August 1918, the plaintiffs obtained an 
order from me under O. 21. R. 22, ena¬ 
bling the decree to bo executed notwith¬ 
standing the lapse of over a year. This 
order was made after aD adjournment of 
some four weeks granted at Major Mur¬ 
ray’s request, but he eventually did not 
appear nor did he then raise any objection 
to tho proposed order or to any past 
order. On 16th August 1918, the Pro¬ 
thonotary, Mr. Kajiji, mode an order 
attaching half of Major Murray’s pay. 
The plaintiffs in that suit now claim to 
share in the proceeds of the attachment 
levied in the first mentioned High Court 
suit. Similarly, as regards the execu¬ 
tion of tho decree of 9th June 1914 in 
tho Poona suit, tho plaintiffs in that suit 
also claim an attachment in their appli¬ 
cation to this Court of 58th June 1918. 
They further claim to share iu the benefit 
of the existing attachment in the High 
Court suit. An objection taken by the 
defendant under the Limitation Act 
was abandoned before me. 

The formal applications now before me 
are two in number. The first is a notice in 
the High Court suit, dated 24th July 1918, 
and issued at the instance of the 
plaintiff s for the distribution under S. 73 
Civil P. C., of the moneys received by 
tho Sherif on 9th July 1918. The other 
application is a cross-summons of tho 
1st October by Major Murray entitled in 
all three suits and asking for an order to 
sot aside the attachment of a moiety of 
his pay and the sevoral orders under 
which the attachment was made, and 
asking also for the repayment to him of 
any monoys still in tho hands of the 
Sheriff. Both applications have been ad- 
journod into Court. 

The question I have to determine de- 
ponds primarily on tho true construction 
of certuin amended British aud Indian 
statutes. I propose therefore in tho 
first instance, to consider the case as it 

stands on theso amended statutes alono, 
viz., those statutos in force at tho ma¬ 
terial dates in tho prosont case. For tho 
moment, I will put asido tho earlior 
legislation and also the decided cases. 
That boing so, 1 find that tho position of 
Major Murray under those Acts is as 
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follows: I find that Major Murray being 
an officer in His Majesty’s Indian Forces 
is an officer of His Majesty’s Regular 
Forces within the meaning of the Army 
Act, 1881: see S. 190 (8). I further 
find that under S. 136 of that Act, as 
amended by S. 4 of the Army (Annual) 
Aot, 1895, his pay as an officer of His 
Majesty’s Regular Forces is to 

"bo paid without any deduction other than the 
deductions authorized by this or any other Act or 
by any law passed by the Governor-General of 
India in Council.” 

It is common ground that the words, 
"paid without any deduction’’ taken by 
themselves would prevent any attach¬ 


ment on the pay. But it is the latter 
words, viz., "or by any law passed by the 
Governor General of India in Council” 
which are particularly important here. 
They are of importance becauso without 
them the Government of India could not. 
I think, legislate so as to affect the Army 
Act in this particular. If one turns to 
the Government of India Aot, 1915 (which 
is an Act consolidating a very large 
number of earlior Statutes), one finds in 
S. 33 that! 

“tho superintendence direction and control of 
the civil and military Government of India is 
vested in the Governor-General in Council, who 
is required to pay due obedience to all such 
orders as ho may recoivo from tho Secretary of 
State.” 

The legislative powers of the Lrover- 
nor-Goncral in the Legislative Counoil are 
dealt with in S. 65. Under eub-S. 1 (d), 
S. 65 power is given to make laws 

“for tho government of officorfl, soldiers and 
followers in His Majesty’s Indian Forces whor- 
over they aro serving inso ,ar ttS th °y ar0 not 
subjoct to tho Army Act;” 

but under tho proviso in sub-S. 2: 

“the Governor-General in Legislative Council 
has not, unless oxprcssly so authorized by Act of 
Parliament, power to make any law repealing or 
affecting any Act of Parliament passed after tho 
vear lSGOand oxtending to British India (includ¬ 
ing tho Army Act and any Act amending tho 

I assume therefore that under the 
Government of India Act, 1915, it would 
be ultra vires of the Legislative Council 
to pass any Act of the Indian legislature 
affecting the Army Act unless it is 
expressly authorized by Actoflarlia- 
mont so to do. But, as I have already 
.minted out, this express authority is 
conferred by tho amended S. 136 of the 
Army Act so far as regards deduction of 
naY Has then, any law been passed by 

the Governor-General of India in Council 
authorizing a deduction of pay? The 


plaintiffs say that the Civil Procedure 
Code is such a law and they rely on the 
definition of "Public Officer,” in S. 2 (7) 
and also on S. 60 (l) (i) of that Code as 
authorizing the attachment of one moiety 
of Major Murray’s pay. Taking S. 60 
first, I think it clear on that section as i*t 
now stands, that one moiety of Major 
Murray’s pay is liable to be attached, if 
he is a "public officer” within the mean¬ 
ing of that section. The question whether 
Major Murray is a "public officer” 
depends, I think, on the definition clause, 
viz., S. 2 (17) (o). I do not overlook the 
fact that the beginning of that definition 
olause contains the qualifying words 
"unless there is anything repugnant in 
the subject or context,” but nobody has 
pointed out anything to me in the subject 
or context of S. 60 which is repugnant 
to the definition of "public officer” in 
S. 2 (17) (o). Now S. 2 (17) (c) says: 

" ‘Public officer' means a porson falling 
undor any of the following descriptions 
namely, every commissioned or gazetted offi¬ 
cer in tho military or naval forces of His Majes¬ 
ty, including His Majesty's Indian Marino Ser¬ 
vice, while serving under the Government.” 

Undoubtedly, Major Murray is a com¬ 
missioned officer in the military forces 
of His Majesty. The only point then 
that can be raised is "whether he is serv¬ 
ing under the Government” within tho 
meaning of S. 2 (17) vo) As to that, 

I have already referred to S. 33, Govern¬ 
ment of India Act, 1915, which shows 
that the Governor-General in Council 
has tho superintendence, direction and 
control of tho military government of 
India. Further, Major Murray is un¬ 
questionably paid by the Government of 
India, and I regard that as an important 
point. I think it also material to refer 
to the information as to Major Murray's 
Corps, the Supply and Transport Corps, 
and as to the Indian Army in general 
which will be found in tho Imperial 
Gazetteer of India, Vol. 4, at pp. 360 
and 361. It is thero stated, at p. 360, 
that since March 1906 tho system of 
administration of tho array in India has 
boon recast. Tho supreme authority is 
still vested in tho Governor-General m 
Council, but tho business connected with 
military affairs is now conducted through 
two departments tho Army Depart¬ 
ment and the Department of Military 
Supply—which have taken tho place of 
tho former Military Department, lho 
Army Department, in charge of the 
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Coromander-in-Chief, deals with all 
affairs concerning the army except those 
specially allotted to the Department of 
Military Supply, and also disposes of 
business connected with cantonments and 
the volunteers. The Department of 
Military Supply, which is in charge of an 
Ordinary Member of Council, deals with 
matters connected with important army 
contracts, and the supply and registration 
of transport animals and certain other 
matters particularly mentioned. Then, 
at p. 361 the Gazetteer states that up to 
1905 the Supply and Transport Corps, 
until recently known as the Commissa¬ 
riat Transport Department, was entirely 
under the Military Department; but that 
the Military Supply Department is now 
responsible for the supply and storage in 
bulk of all provisions and stores, and for 
the registration and provision of trans¬ 
port animals and attendants. It then 
proceeds as follows; 

The executive control of the corps, tho ad¬ 
ministration of transport units when formed and 
questions relating to tho distribution of stores to 
troops have however beon transferred to tho 
Commauder-in-Chief.” 

That means, of course, theCommander- 
in-Chief in India. 

' Tho officers of tho corps are recruited from 
both the Indian and British armies ... A mule 
corps is commanded by a British officer.” 

In my opinion, the above extracts from 
the Gazetteer all tend to show that Major 
Murray is ' serving under the Govern¬ 
ment, viz., in his case, tho Government 
of India. Further, I think one may get 
some light on the expression "serving 
under the Government" from the Code 
itself. In Sch. 1, O. 28, which doals with 
suits by or against military men, R. 1 (1) 
begins as follows: 

Wbew au y officer or soldier actually serving 
Iho lovornment in a military capacity is a party 
io a Bait . . . J v J 

Then, at tho one! of R. 1, the explana¬ 
tion runs: 


In this ordor tho expression 'Commanding 
Officer' means the officer in actual command for 
tho timo being of any regiment, corp* detach¬ 
ment or depot to which tho officer or soldier 
belongs. 


I think therefore that tho Codo itsel 
considers that an officer commanding 
regiment or a corps, as Major Murra 

does boro, is serving undor tho Govern 
merit. This negatives any suggestion tha 
servmg under tho Government'' in S. S 
must ho confined to civil emplo 

under Government. I should, perhaps 

ad(1 ll,at formerly British ollicors of th 


Indian troops constituted a body known 
as the Indian Staff Corps. In i902 the 
use of the term ’ Staff Corps" was aban¬ 
doned, and these officers are now said to 
belong to the Indian Army: see Ilbert’s 
Government of India, Edn. 3, p. 157. As 
aho appears from Ilbert, at p. 157, these 
officers are employed not only in the 
Indian Army and in Military appoint¬ 
ments on the staff, but also in a large 
number of civil posts, subject to the 
directions of Government. 

Therefore, looking at what has been 
put before me, I am satisfied that a 
British officer serving in an Indian Regi¬ 
ment or Corps in India is “serving under 
the Government” within the meaning of 
the Civil Procedure Code. No express 
authority on the point was cited to me, 
but a similar conclusion was arrived at 
in Calcutta Trades Association v. Hyland 

(1) and Watson v. Lloyd (2) as regards 
officers in the Indian Staff Corps. It 
follows therefore that, in my opinion, 
on the statutes, British and Indian, as 
they now stand, and apart from autho¬ 
rity, Major Murray’s pay would be liable 
to attachment to the extent of a moiety. 
So far I have dealt with tho case apart 
from the earlier legislation and apart 
from authority. I will now consider whe¬ 
ther there is anything in that earlier 
legislation or in the decided cases which 
would cause me to alter or modify 
the opinion'I should otherwise form. 
Mr. Campbell has argued that I ought to 
construe tho Code iu the light of a proviso 
to S. 60 which has since beon repealed 
and of decisions based on that repealed 
proviso. Tho proviso in question is S. 60 

(2) and runs : 

''Nothing in this section shall bo deemed . . . 
(b) to affect tbo provisions of the Army Act or of 
any similar law for tbo time b?iug in force. 

Now, that proviso was repealed by the 
Ropealingand Amending Act 10 of 1914. 
Mr. Cainpboll however says that that 
proviso at any ruto, while it existed, 
prevented the pay of a British officer in 
the Indian Army being attached. He has 
this to urgo in support of that view, viz 
that there is a decision of this High 
Court to that effect in King, King & C'o. 
v. Major Davidson (3), whore Macleod, J., 
followed and extended tho decisions of tho 
Allahabad Hig h Court in Colonel Lecky 

(1) 11897) 21 Cal. 102. 

(2) 119021 25 Mud. 402. 

CO A I. R. 1911 Ibm. 17=33 Bom. 007 = 23 
I. C. 575. 



36 Bombay Kering Rupchand & Co. v. G. B. Murray (Marten, J.) 1918 


v. Bank of Upper India , Limited (4) and 
of this High Court in Velchand v. 
Bourchier (5) to the effect that the salary 
of an officer in the British regular army 
could not be attached. These two latter 
cases dealing with officers in the British 
Army were based solely on the proviso 
in S. 60 (2), and in the first mentioned 
case it was held that the same line of 
reasoning based on that proviso applied to 
British officers in the Indian Army. 
Mr. Campbell says that the proviso 
shows what was the real intention of 
the Indian legislature, viz., not to affect 
the Army Act and in particular S. 136 
of that Act, and that the repeal having 
been effected by a mere Statute Law 
Revision Act ought not to affect the con¬ 
struction of the Act. 

But there is of course another view of 
the proviso in S. 60 (2) (b), viz., that 
it was inserted out of abundant caution 
to show that the Indian legislature did 
not intend to override the Army Act, but 
only to legislate in so far as it was autho¬ 
rized so to do by the Army Act. That it 
is true is not the view taken of the 
proviso in the above Allahabad and 
Bombay cases. The Indian legislature 
has however thought fit by the Repealing 
and Amending Act, 1914, to repeal that 
particular proviso. The preamble to the 
Act states that it (viz., the proviso) as 
well as the othor enactments roforrod to 
in Sch. 2, 

"aro spent or have censed to be in forco otherwise 
than by express specific repeal, or havo by lapse 
of time or otherwise become unnecessary” 

So wo have this result viz., that the 
Indian legislature has declared that this 
particular proviso on which the Allaha¬ 
bad and Bombay High Courts based 
their decisions was in point of fact an 
unnecessary proviso to the Code or else 
was spent or doad law. Now, I have not 
got to construe tho Code as it existed at 
the date of tho Allahabad and Bombay 
decisions. If I bad, I should, as a Judge 
of first instance, follow those decisions 
without expressing any opinion of my 
own, and leave tho parties to appoal if 
so advisod. What I have to do is to con¬ 
strue tho Code as amended sinco tho date 
of those decisions by tho repeal of tho 
very proviso on which those decisions 
wore founded. Thero is also a reoont 
dictum of my Lord tho Chiof justic e 
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which I will presently refer to and which 
seems to me to throw doubt on the 
correctnfss of those decisions as the law 
then stood. Under these circumstances 
I think it wrong to say that in construing 
the Code I am to treat the Code a9 if it 
still retained the repealed proviso. I 
thing the legislature has 9aid in the 
Repealing Act, and said reasonably clearly, 
that the repealed proviso was really un¬ 
necessary and that it was merely in- 
sorted out of abundant caution to negative 
any suggestion that the Indian legis¬ 
lature wss acting ultra vires. That pro¬ 
viso was unnecessary because, whether 
the proviso was inserted or not, if the 
Indian legislature did purport to inter¬ 
fere with the Army Act, except as ex¬ 
pressly authorized, its purported inter¬ 
ference would be ultra vires and void. 

Nor can I accept Mr. Campbell's con¬ 
tention that if I decided in favour of the 
plaintiffs, I shall be in effect deoiding for 
the first time that the legislature in¬ 
tended by a more Statute law Revision 
Act to make a vital change in the liabi¬ 
lity to attachment of an officer s salary. 
Mr. Campbell’s argument was that the 
Allahabad and Bombay decisions showed 
that under the Code, as it existed up to 
1914, the salary of an officer could not be 
attached, and I ought not therefore to 
hold that it can now be attached merely 
because a few words are eliminated by 
a Statute Law Revison Act. But I do not 
think on the facts that Mr. Campbell’s 
argument is accurate. In tho first place, 
the previous decisions in Calcutta Trades 
Association v. Hyland (l)and Watson 
v. Lloyd (2) were that the pay of an 
officer in the Indian Staff Corps could be 
attached, consequently, during the fifteen 
years or thereabouts from 1896 to 1911 
[which was tho date of the decision in 
Colonel Lecky v. Bank of Upper India , 
Limited (4)], the Indian High Court 
decisions supported tho legality of such 
an attachment. Secondly, as I have 
already pointed out, tho amendment in 
S 136 of tho Army Act which autho¬ 
rised tho Indian Legislature to effect 
deductions of pay was mado by the Army 
(Annual) Act. 1895. Now that Act o 
1895, also by S. 5, repealed S. 151 oi, 

tho Army Act, 1881. and under that ro 
pealed S. 151 (3) tho pay of an officer in 
India as opposed to that of a so dior as 
dofind by tho Act could he attachod by a 
civil Court in execution of a money 
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decree. Therefore, if it is material to 
consider the previous history of these 
Acts, one would say that, as under S. 151 
of the Army Act, 1881, an oflicer’s salary 
in India could be attached, there would 
be nothing surprising in finding that any 
such law would in elTect be continued in 
1895 or by the Code of 1908. And there 
is this reason for the amendments made 
in 1895, viz., that the British Parliament 
thought it more convenient that the 
Indian legislature should prescribe the 
precise mode of procedure in suits against 
officers in the Indian civil Courts rather 
than that procedure should be fixed 
by sections such as S. 151 which would 
necessitate a reference to the British 
Parliament whenever any amendment 
might be found desirable. Accordingly, in 
ray opinion, neither the repealed legisla¬ 
tion nor the authorities decided prior to 
the Repealing Act of 1914 are such as to 
induce me to alter or modify the opi¬ 
nion I should form on the Acts as they 
now stand apart from such repealed 
legislation and authorities. 


It now remains to consider two autho¬ 
rities decided since the Repealing Act of 
1914. The first is a decision of the Allah¬ 
abad High Court in H. F. B. D. Hay v. 
Jiam Chancier (6), where Piggott, J., and 
Walsh,J,, held that since the repeal of 
the proviso in S. 60 (2) (b) the pay of a 
British officer in the Indian Array can be 
attached. They therefore impliedly held 
that the ratio decidendi in Colonel Lccky 
v. Bank of Upper India, Limited (4) 
could no longor be upheld. This decision 
in II. F. B. D. Hay v . Bam Chander (6) 
is therefore a direct authority in support 
of the plaintiffs, but it is fair to state 
that the Allahabad High Court did not 
have the advantage of hearing any argu¬ 
ment from counsel. The other case is 
a docison of this High Court on which 
Mr. Campbell placed great reliance and 
which, he contended, bound ine. It 
is a very recent decisiou of the ap- 
pollute Court on the appellate sido in 
Duckworth v. Duckworth (7) decided on 
28th August 1918 by ray Lord the Chief 
Justice and Maoleod J. Of course, 
if that caso was really in point, I 
should unhesitatingly follow it without 
expressing any opinion of my own. But 
in point of fact that caso whon looked in- 
to scorns to mo to have only a slight 
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bearing, if any, on the case I have to 
doal with. In the first place it was the 
case of a "soldier” as definedin the Army 
Act as opposed to an officer. In the 
second place, it wa3 a case that arose 
about the maintenance of that soldier’s 
wife and’ children and thero is an express 
clausa in the Army Act, namely, S. 145, 
which, as amended by the Army (Amend¬ 
ment) No. 2 Act, 1915 (5 As 6 Geo. V. 
c. 58), lays down express provisions and 
confers express powers on the military 
authorities as rogards making certain 
deductions from the pay of a soldier to 
meet such cases of maintenance. In point 
of fact, in that case the Commauder-in- 
Chief had ordered certain deductions of 
a very limited character, viz., Is. 6d. per 
day, the maximum allowed by S. 145. 
Tbo case before the civil Court was one 
for a divorce in which the Court was 
asked to execute its order for a much 
larger allowance by way of alimony for 
the wife of the soldier, viz. Rs. 150 per 
month. If therefore the civil Courts 
had attached half the pay in execution of 
its order for alimony, there would have 
been a contest between two authorities, 
namely, the military authorities under 
the Army Act deducting Is. Gd. per day 
only and the civil Courts deducting 
Rs. 75 per month under tho Code, and 
the latter would thereby have been over¬ 
riding the express terms of S. 145 of tho 
Army Act. Now, tho decision of the appel¬ 
late Court was that as there was an ex¬ 
press section of the Act, viz., S. 145, 
dealing with this matter, und fixing a 
certain maximum of Is. Gd. per day that 
that express section must govern and bo 
preferred to the general provisions of the 
Civil Procedure Code. If 1 may respect¬ 
fully say so, 1 entirely follow that deci¬ 
sion. But wo have no such special provi¬ 
sion as S. 145 in the present caso, and 
accordingly the decision and the real 
ground for that decision soom to me to 
bo far removed from tho present case. 

It appears however that an argument 
was put forward in that case that S. 145 
of tho Army Act could only prevail over 
tho Civil Procedure Code by reason of 
the proviso in S. GO (2) (b) to tho Code, 
and that as that proviso had been repeal¬ 
ed the Code would now prevail over 
S. 145. Maclood, J., did not, I think, deal 
with this point but tho Chief Justice did; 
and in tho course of his judgment ho 
said as follows: 
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The subsection, viz., S. 60 (2) (b), may be 
taken to be dead law on the ground that it had 
'expired' by the re-enactment siuce 1908 of the 
Army Act, which thus became a later enactment 
superseding and rendering unnecessary the sav¬ 
ing clause in the Civil Procedure Code.” 

Now, that was not the real ground of 
the Chief Justice's judgment, because, as 
I have already sai 1, he bold, and Macleod 
J., did so too, that the special rule of 
procedure provided by S. 145 of the 
Army Aot was to be applied in prefe¬ 
rence to the general provisions of the 
Code. But whether the above observa¬ 
tions of the Chief Justice on the repealed 
proviso form part of his substantial rea¬ 
sons or are merely dicta it seems to that 
they are against Mr. Campbell’s client 
rather than in his favour for they throw 
doubt on the above decisions in Colonel 
Leck\j v. Bank of Upper India Limited 
(4), Velchand v. Bourchier (5) and King , 
King k Co. v. Major Davidson (3). I say 
this becouse the view of the Chief 
Justice is, I think, that in 1909 this 
sub S. 00 (2) (b) was deal law as the 
Army Act referred to in the Code of 1908 
had expired. If that was so, it would 
follow, I think, that the Allahabad and 
Bombay decisions in Colonel Leaky v. 
Bank of Upper India Limited (4), 
Velchand v. Bourchier (5) and King, 
King k Co. v. Major Davidson (3), which 
wore based on that very subsection being 
subsisting law and not dead law, would 
conflict with the abovo observations of 
the Chief Justice. With great respect 
to the Chief Justice I agree with the 
conclusion which ho has arrived at in 
these observations, but I prefer to base 
that conclusion on n different reason. 
The conclusion itself seoms to me dear. 
The Legislature has said that by 1914 this 
sub-S. GO (2) (b) was unnecessary or 
dead law. Unneoossaryor dead law it must 
therefore be. The only question is, for 
what reason? I prefer the reason that 
from the beginning the subsection was 
unnecessary and was only inserted ex 
abundanti cautela. The difficulty I feel 
in adopting the other reason is that the 
words'in the subsootion are, not merely 

‘'nothing in this aoction shall bo doomed to affect 
tho provisions of the Army Act,‘‘but'' nothing in 
this section shall bo doomed to nffect tho provi¬ 
sions of the Army Act, or of any similar law for 
tho timo being in forco.” 

Now I take it that thore can hardly be 
a more similar law to tho Army Act at 
tho date of the 1908 Code than tho Army 
Act in tho year l909and following years, 


because as everybody knows the Army 
Acts are annual recurring Acts. There¬ 
fore I feel the force of the argument 
that even if the Army Act specially re¬ 
ferred to in S. 60 (2) (b) expired when 
the next Army Aot was passed, that 
would not involve an expiry of any law 
covered by the words “or of any similar 
law for the time being in force’’ and that 
each subsequent Army Act was such a 
similar law. But I need not pursue that 
poiut any further. My conclusion as to 
Duckworth v. Duckworth (7) is that if 
anything, it is an authority against 
Major Murray rather than in his favour. 
The other authority in II. F. B. D. Hay 
v. Ram Chander (6) is clearly against 
him. Tho result therefore of authority 
is, in my opinion, to support the view 
which I should arrive at apart from 
authority, viz., that Major Murray’s pay 
can be attached. 

I have thus dealt with the present 
case at length, because I think it useful 
that in an important case such as this a 
Judgo of first instance should check care¬ 
fully the reasoning on which his decision 
is based. But a concise summary is 
sometimes nearly as useful. I may ac¬ 
cordingly summarize my decision by say¬ 
ing that in my judgment: (l) Major Mur¬ 
ray as a British officer in the Indian 
Army is a “public officer” within the 
moaning of S. 2 (17), Civil P. C., and that 
as such public oQicor ho is liable to have 
half his pay or salary attached under 
S. GO (1) (i) of that Code, inasmuch as that 
attachment is a deduction authorized by 
a law (viz., Civil Proceedure Code) passed 
by the Government of India in Counoil 
within the meaning of S. 137, Army Act, 
1891 as amended by S. 4, Army (Annual) 
Aot, 1895; (2) that the proviso in S. 60 
(2) (b) of the Code having been repealed 
by the Repealing and Amending Aot, 
10 of 1914, must be regarded as unneces 
sary dead law and that the decisions based 
on that proviso, viz., Colonel Lecku v 
Bank of Upper India Limited (4), Vel¬ 
chand v. Bourchier (5) and King, King 
k Co. v. Major Davidson (3) must be re¬ 
garded as obsolete; (3) that I arrive at a 
similar conclusion to that come to in tli6| 
earlier oases of Calcutta Trades Associa¬ 
tion v. Hyland (l) and Watson v. Lloyd 
(2) and to the moro recent case of II. F. 

B. D. Hay v. Ram Chander (6) and that 
I consider Duckworth v. Duckworth (71 is 
clearly distinguishable as relating to the 
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special case of a soldier governed by espe¬ 
cial section of the Army Aot, viz., S. 145. 

In the result therefore I am of opinion 
that the orders for attachment made first 
by Mr. Malabari, the Acting Prothono- 
tary, and subsequently by Mr. Kajiji, the 
Prothonotary, wore correct. Accordingly 
I hold that the summons taken out by 
Major Murray must be dismissed and 
dismissed with costs. The other appli¬ 
cation, viz., the notice by the plaintiffs, 
must he made absolute with costs against 
Major Murray and there will accordingly 
be a rateable distribution by the Sheriff 
of the moneys in question amongst the 
deoree-holders as provided by S. 73 of 
the Code. I wish to add by way of warn¬ 
ing that the case I am dealing with here 
is the case of a British officer in the 
Indian Army. I am not dealing with the 
case of an officer in the British Army. 
This latter case can be dealt with when 
it arises and I say nothing as to that. 
Still less am I dealing with the case cf a 
soldier as opposed to an officer. 

I also wish to add this about the legis¬ 
lation on the point. 1 think it very un¬ 
fortunate that the legislature cannot say 
quite clearly whether it intends officers’ 
salaries in India to bo liable to attach¬ 


ment or not, whether they are in the 
British or the Indian Army. One or two 
lines would put the matter beyond any 
question or argument. I would also sug¬ 
gest that where, as was the case in 1914, 
the then existing decisions of the Allaha¬ 
bad and Bombay High Courts relied on a 
particular clause of an important Code 
like the Civil Procedure Code as protect¬ 
ing British and Indian officers from at¬ 
tachment of their salary, that the clause 
should not bo repealed by a mere Statuto 
Law Revision Act. Amongst other rea¬ 
sons a repeal effected in this way may 
easily be overlooked by legal practi¬ 
tioners. This particular repeal was in 
fact unnoticed in the 1910 edition of a 
leading text-book on the Civil Procedure 
Code. A similar repeal in the Criminal 
Procedure Code effected by the same re¬ 
pealing Act of 1914 escaped tho vigilance 
of three leading text-book writers as I 
bad occasion to point out in Somya 
Jlirya v. Emperor (8). There also, trou¬ 
ble was caused by the mode of repeal. 
A Code is so usoful to work with that 
f deprecate any alterations being made 
"bicb are avoidable or which aro not 
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contained in an Act which by its mere 
title is' sufficient to put legal practi¬ 
tioners on their guard. 

G.P./B.K. Order accordingly. 
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Scott, C. J. and Macleod, J. 

Mahomed Haji Abu —Appellant. 

v. 

Khatubai and others —Respondents. 

Appeal No. 1130 of 1915, Decided on 
21st September 1918, from Original Civil 
Suit of Marten, J. 

(a) Hindu Law — Applicability — Halai 
Me mom of Porebunder are governed by Hindu 
Law succession—Halai Meraon residing at 
Bombay, but whose connexion with Porebun¬ 
der is not severed, are governed by same law. 

Halai Memons of Porebunder ure governed by 
Hindu law in matters of succession and inheri¬ 
tance IP 40 C 2] 

A Halai Memon of Forebunder residing and 
carrying on business in Bombay who has not 
severed his connexion with Porobunder, would 
be governed by the law applicable to Halai 
Memons of Porebunder and not by that govern¬ 
ing Bombay Memons. IP 49 C 1] 

(b) Hindu law—Applicability—Permanent 
residence-in Bombay cannot change law ap¬ 
plicable to ancestors —Change of residence 
does not change law applicable in case of 
Hindus and Mahomedans. 

Per Scott, C .1 .—Permanent residence in Bom¬ 
bay does not necessarily iropott the Mabomedan 
law of succession for one whose ancestors wero 
converted from Hinduism. Severance from tbo 
domicile of origin and permanent residence in 
Bombay would, in the case of persons falling 
within tho purview of tho Successiou Act, 
ofleet change of domicile and with it a change 
of law, o g., from French to Auglo Indian or 
Portuguese to Anglo-Indian, but it would not 
change the law of succession for Hindus or 
Mahomedans. LI' 49 C 2] 

Setalvad and Desai —for Appellant. 

Jin nah and Campbell —for Respon¬ 
dents. 

Scott. C. J.—This suit relates to the 
succession to the estate of Haji Abu 
Haji Habib, who died at Bombay on 30th 
November 1914, intestate. Ho loft him 
surviving a widow defendant 2, two 
married daughters, ono of whom has since 
died, tbo survivor being the plaintiff, 
and one son, defendant 1. Tbo plaintiff 
claims to bo entitled as a daughter to 
7/32, her share on the footing that 
Mabomedan law is applicable: sho is sup¬ 
ported by tbo representatives of tho de- 
eceased daughter who would under Maho- 
medan law be entitled also to 7/32. 
Defendantl contends that Hindu law ap¬ 
plies and under that law lie is entitled to 
the whole cstato subject to the mainten¬ 
ance of the deceased s widow 1 .1 n the lower 
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Court the widow, his step-mother, sup¬ 
ported his contention though under 
Mahomedan law she would be entitled to 
4/32 of the estate. She has not appeared 
in this appeal. The estate is valued at 
2i lacs and consists of five immovable 
properties in Bombay valued at Rupees 
1,40,000, a ten annas share in a cutlery 
business in Bombay valued at Rs. 60,000, 
and a house and land at Porebunder 
valued at Rs. 25,000. The deceased was 
a native of Kathiawad belonging to 
the group of converts to Islam from 
Hinduism known as Momons (Muamins, 
believers). Memons are in Bombay 
popularly classed in two categories, Cut- 
chi Memons from Cutch, and Halai 
Momons from the Ilalar District of 
Kathiawad. Porebunder, Bantwa and 
Kutania are Native States in Kathiawad 
near the borders of the Ilalar Prant, and 
there is evidence that Memons in these 
places aro regarded in Kathiawad as 
Halai Memons. The customs governing 
succession among the Cutchi Memons 
have often been the subject of investiga¬ 
tion in this High Court and in every case 
the Hindu law of inheritance applicable 
to the point in controversy has been ap¬ 
plied. The first recorded case is that 
tried by Sir Erskine Perry in the Supremo 
Court in 1847 and preserved in Perry’s 
Oriontal Cases, p. 110. It was there laid 
down that if a custom as to succession is 
found to prevail amongst a sect of Maho- 
medans and is valid in othor respects 
the Court will give effect to it, even 
though it does not accord with the rule 
of the Koran. The actual decision was 
limited to this that the custom pleaded, 
that females aro not ontitlod to any 
share of their father's property but only 
to maintenance and the oxpenses of mar¬ 
riage, if any was satisfactorily proved. 

It was remarked in that case that the 
Halai Memons follow the Koran in 
matters of succession, but the remark 
was obiter and so far as appears from 
the evidence of immigrants from Cutch 
recorded by Sir Erskine Perry (see 
Ex. P), those spokon of as Halai Memons 
wore Memons who had teen in Bombay 
for many years (one witness said 150 
years) and were also known as Bombay 
Memons. There has never boon any con¬ 
test in the Bombay Courts as to the 
law applicable in matters of succession 
and inheritance to those calling them¬ 
selves Halai Momons in Bombay. It has 


always been accepted that the Maho- 
medan law applies. 

In Ex. A-41, the summary of between 
thirty and forty probate and adminis¬ 
tration grants in Bombay in the matters- 
of the estates of Halai Memons from 
1857 to the date of this suit, all except 
three relate to Bombay residents and 
Bombay estates. In the case of the ex¬ 
ceptions in two cases the deceased left 
houses at Veraval in Junagadh State, 
Sorat Prant, as well as in Bombay and 
in one case in Kutiana as well as in 
Bombay. In Exs. A 45 and A-46, sum¬ 
maries of pleadings in 32 suits for ad¬ 
ministration in Bombay of Halai Me¬ 
mons’ estates, none states that the de¬ 
ceased left property in Kathiawad though 
according to some, the deceased left pro¬ 
perties in either Surat, Ghogha, Bangkob 
or Madras as well as Bombay. In the 
present case an entirely novel question 
is raised, namely, what is the customary 
law governing succession to a non-Cutchi 
Memon of Porobunder who, though re¬ 
siding for a considerable time in Bombay 
and acquiring property there, has clearly 
indicated his intention to keep up and 
not to sever his connexion with Poro- 
bundor ? 

Speaking generally, the evidence which 
will later be referred to with more parti 
cularity, establishes that the Memons of 
Kathiawad, of whatever group or sect, 
follow the Hindu rule of succession, and 
this conclusion is supported as to Pore¬ 
bunder Memons particularly by a large 
number of instances in whioh widows 
and daughters have been exclude! from 
succession, sons have divided the pro¬ 
perty with their father in his lifetime 
or oqually with each other after his 
death and the right of predeceased 
brothers’ sons to share with thoir uncles 
has been repeatedly rocognized. All 
these results are incidental to tho Hindu 
and not to the Mahomedan systom. The 
husband of the plaintiff, who is a Pore¬ 
bunder man and had tho fullest opportu¬ 
nity of countering tho evidence adduced 
in Court by defendant I, has not been 
able to produce any Porebunder evidence 
to support the contention that the Maho¬ 
medan law applios. Tho plaintifi relies 
upon tho evidence of Bombay Memons, 
which does not necessarily help us to 
decide what is the Customary law of 
Porebunder; in only very few of these 
cases does it appear that there was any 
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continuous connexion with Kathiawad 
and in none does there clearly appear to 
have been, a3 in the case of Haji Abu, an 
intention of retiring permanently to 
Kathiawad. A priori there i9 nothing 
astonishing in the result of the Pore- 
bunder evidence. 

That the Meinons of Kathiawad are 
converts to Islam from Hinduism is un¬ 
doubted. It would be surprising if in 
Kathiawad they hid divested themselves 
of the social system of their forefathers. 
Such a result has not followed in the 
case of other Hindu converts to Islam 
in Western India, for example, the 
Khojas, the Cutchi Meinons, the Sunni 
Borahs of North Gujarat (see Bai Baiji 
v. Bai Santok (1)1, the Molesalam Gira- 
sias of Amod [see Maharana Shri Fate- 
sangji Jasvatsangji v. Kuvar Harisangji 
Fatesangji (2) and the Nassaporia Me¬ 
ntions of Sind [see Abdurahim Haji Is¬ 
mail Mithu v. Ilalimabai (3)]. It may 
indeed be said that the habit of the 
Bombay Memons (other than the Cutchis) 
to follow the Mahomedan law of succes¬ 
sion is rather the anomaly. It may 
perhaps be explained by the fact that, 
as testified in 1847 before Sir Erskine 
Perry, they had been settled for a long 
time in the city. There thoy would be 
open to the inlluonco of professional 
lawyers at a time when the exclusion of 
the law of the religion by the Customary 
law anterior to the conversion was not 
established as a legal possibility, or it 
may bo that the influence of some reli¬ 
gious teacher in the city operated to en¬ 
force the adherence of the Bombay 
Memons to the rule of the Koran. What¬ 
ever the causo the result has been that 
the Bombay lawyers sweep into the 
category of pure Mahomedans not me¬ 
rely the Memons settled in Bombay with 
no Kathiawad connexions but also oc¬ 
casionally Momons who have not given 
up their Kathiawad connexions. 

The general Bombay assumption, that 
every Memon who is not a Cutchi is gov¬ 
erned by tho Mahomodan law of succes- 
rion, is well illustrated by tho notice of 
tho Bombay Government (Ex. L) of tho 
year 1897 described as a 

'Public notice to tho Memon community by 
tho Government of Bombay at tho desire of tho 
Government of India.” 

(1) 118901 20 Bom. 5 1. 
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in which it is stated: 

“Tho Moraon oominunity in India is divided 
into two sects, the llalai Meinons and the 
Cutchi Memons. The former without exception 
follow tho Muhomedan law in all respects.” 

This notice appeared in the Porebunder 
Gazette (Ex. M) with a view to elicit the 
wishes of the Memon community there. 
The result must have been a surprise to 
the Bombay Government, for tho leaders 
cf tho Porebunder Memons (not Cutchis) 
went to the Administrator and informed 
him that the Jamat had approved of the 
Hindu law of inheritance by which 
they were governed. I will now con¬ 
sider the evidence in detail. First as to 
the general evidence regarding Kathia¬ 
wad Momons. Many of the witnesses 
examined on commission at Porebunder 
on behalf of defendant 1 depose that, in 
matters of succession and inheritance 
Meinons follow the Hindu customs, that 
all Kathiawad Memons are Ilalais and 
all Cutcli Memons are Cutchies, that 
Momons residing in other Kathiawad 
towns such as Dhoraji, Upleta, Kutiana* 
Bantwa, Gondal, Rajkot, Vantli and 
Vasavad (some of them being uuder 
Muhammadan jurisdiction) follow similar 
customs: that all Memons were originally 
Lohanas in Sind before thoir conversion. 
Theso witnesses are Haji Cassum (Com. 
l); Haji Dada (Com. 2); Sakur Haji Ahmed 
(Com. 3); Mahomed Haji Dada (Com. 4); 
Haji Umar (Com. 5); Haji Jusab Haji 
Dada (Com. 0); Haji Jusab Haji Issack 
(Com. 7); Haji Sakur Haji Habib (Com. 
8), Abdul Karim (Com 9); Haji Ismail 
(Com. 10); Haji Ibrahim (Com. 1 i); 
Haji Essa (Com. 13); Haji Sulleman 
(Com. 14); Alii Muhammad Khamisa 
(Com. 17); Noor Mahomed Abdul Karim 
(Com. 18); Uinar Haji Dada (Com. 20); 
Karim Bag Mahomed (Com. 21); Umar 
Noor Mahomol (Com. 23). 

Eleven judgments of Judicial Assistants 
to the Agent to the Govornor in Kathia¬ 
wad sitting in appeal from tho Courts of 
tho Nyayadhish of Bantwa or tho Sorath 
Prant establish that the Hindu law of 
succession, maintenance and partition is 
appliod to Momons of Bantwa. In a 
Vasavad case between Memons it was 
decided by tho Court of tho Judicial As¬ 
sistant that a widow's rights are supe¬ 
rior to those of her husband’s mother, 
tho latter only boing entitled to main¬ 
tenance. In none of theso cases was there 
any contest as to tho applicability of the 
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Hindu law of succession and inheritance, 
though the right to partition as among 
Hindus was disputed more than once. 
In a case between Memons of Yeraval 
which went through three Courts in the 
Muhammedan State of Junagadh, it was 
held that among Memons the Hindu law 
applied and ancestral property was divi¬ 
ded equally between three brothers to 
the exclusion of their sister. I come now 
to the Porebunder evidence. In dealing 
with that evidence I do not treat the 
decisions of the Porebunder Courts as 
proof of foreign law for our inquiry is not 
concerned with the law of the Pore- 
bunder State as created by any local 
legislative authority or with a Pore¬ 
bunder custom affecting subjects of the 
State as such. We are inquiring as to 
the custom in faot followed by a certain 
community in Porebunder, a custom 
peculiar to the community and not re¬ 
sulting from residence in the State. I 
shall refer to some of the Porebunder 
judgments incidentally only, and would 
not put them higher than instances in 
which the custom alleged has been re¬ 
cognized and which are thus admissi¬ 
ble under S. 13, Evidence Act. In the 
family of the plaintiff’s husband (see 
pedigree, Ex. 13-a) four instances are 
adduced which, it is contended, indicate 
that Hindu law governed the parties. 
Haji Kassum Khanu left a will (Ex. 23), 
dated 20th August 1892. He begins by 
directing that if he does not make an¬ 
other will his heirs and representatives 
shall give effect to this will aocording to 
its terms. His property is described as 
consisting of (a) a house worth Rs. 0,000, 
next to his brother Adam’s house also 
worth Rs. 6.000, the title deed of which 
stands in the name of his father Khanu: 
also two houses at Mozambique; (b) 
Rs. 60,000, boing the balance to credit 
in his shop account at Mozambique 
and invested in business; (c) Rs. 8,000, 
the value of his boat, Ganjo Bero Zum 
Zura. As to the houso next to his 
brother's, his widow is to reside in it 
but she cannot sell it. 

The boat is loft to his sons Sulloman 
and Tyeb as his heirs, subject to a charge 
of Rs. 100 out of its profits for his 
widow’s maintenance. The rent of the 
two bouses at Mozambique is also allot¬ 
ted towards his widow’s maintenance. 
Subject to roligious trusts to the extent 
of Rs -1,000, Rs. 60,000 invested in the 


Mozambique business is to be taken ac¬ 
cording to Mahomedan law. This direc¬ 
tion however is subsequently explained 
thus: His three sons are to decide whe¬ 
ther the business should be stopped or 
continued. If his widow hears a son, 
that son is to inherit everything since 
the testator has on different occasions 
paid his sons their respective shares and 
kept them separate from him.” If an¬ 
other son is not born, 
the heirs shall divide nnd take according to 
Mahomedan law, that is to say, that my cash 
(punji, assets) shall bo divided into four equal 
parts, three parts going to my present sons and 
one part to their stepmother,” 

and she may deposit her share at any 
place she likes. Lastly, his sisters, if en¬ 
titled to a share according to Mahomedan 
law, are to be given it, or if not entitled, 
they are to be given presents at the time 
of the obsequial ceremonies. In spite 
of the reference to the Mahomedan law, 
the will is the will of a man following 
Hindu customs. The whole property is 
dealt with: an earlier separation with his 
sons is referred to and in default of a 
posthumous son the commercial assets 
are to be partitioned equally between 
the sons and the widow, and maintenance 
and residence is provided for her. Zu- 
loikha, the widow, was not paid the 
maintenance provided by the will nor 
her share ou partition of the trade assets. 
She received only Rs. 30 as maintenance 
for nine or ten years. She therefore 
sued the representatives of her three 
stepsons and got a decree fsee Ex. 10-A) 
for Rs. 17,205, being maintenance for 
ten years, and Rs. 14,000 (one-fourth of 
Rs. 60,000, minus 4,000). To enforce 
the decree after her death her son, by 
her marriage prior to her marriage with 
Kassum Khanu proceeded separately 
against the sons of Tyeb Kassum and 
Abu, the son of Sulloman (who is also 
the prosent plaintiff’s husband). The 
proceeding against Tyeb's sons failed 
finally on 27th March 1912, see the judg¬ 
ment (Ex. 10-H) of the highest (huzur) 
Court in Porebunder, whioh decided that 
Zuleikha’s rights under the decree passed 
not to her son by her first husband hut 
to her heirs according to Hindu law, the 
grandsons of her second husband, follow¬ 
ing the decision in Moota Haji v. Haji 
Abdul (4). The same resulu was eventu¬ 
ally arrived at on 24th Soptoinhor 1916 
bv the Huzur Court in the proceed in'J 
I l) L1V06] 30 Bom. 197. 
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against Abu Sulleman, after some differ- 
rence of judioial opinion: eee Exs. 10B, 
IOC and 10D. The disputes relating to 
Zuleikha thus form the subject of five of 
the Porebunder judgments in evidence in 
this case. 

The case of Kassum Khanu above 
analyzed is instance 13 among the in- 
stances adduced for the defendant 1. It 
shows that the grandsons as heirs accord, 
ing to Hindu law succeeded to the pro¬ 
perty of their stepmother, and the will 
of Kassum indicates how deeply he was 
impregnated with Hindu ideas of suc¬ 
cession. The brother of Kassum Khauu, 
Adam Khanu, the uncle of the father of 
the present plaintiff’s husband, is in¬ 
stance 14 among the defendant's in¬ 
stances. Adam had two sons, Joosub and 
Habib, and one daughter. Habib pro- 
deceased his father leaving a son, Ahmed. 
Of the three witnesses examined in 
regard to this instance one is the brother- 
in-law of Habib. He says Ahmed and 
his uncle Joosub divided Adam’s property 
which included a house in Porebunder 
and a house in Mozambique. Adam’s 
daughter is living but got no share. The 
plaintiff, whose husband's grandfather 
was brother to Adam, calls no witness 
to contradict this story, nor does the cross- 
examination of the witnesses indicate 
that tho story is untrue. If it is true the 
division by Joosub with his brothers’ son 
was consistent only with tho application 
of tho Hindu law of tho joint family as is 
also tho daughter’s exclusion. Tho third 
son of Khanu was Latiff. Flo is instance 
15 for the defendant. His son-in-law, 
Haji Sulleman Abba, says his wife, 
Latiff’s daughter, got no share but he 
does not say that there was any pro¬ 
perty. The evidence that thero was a 
house in Porebunder is that of Haji 
Kassum Haji Ahmed— not an accurato 
witness—but tho statement is not dis¬ 
puted by the plaintiff whoso husband 
should havohad meins of knowledge. In¬ 
stance 1 is the last ono from this family. 
It is the case of tho father of the plain¬ 
tiff's husband. All witnesses agree that 
ho was worth several lacs when lie died 
and his daughters got nothing. The 
witnoss Karim Haji Beg Mahomed Bays 
ono of tho daughters married his nephew, 
Ahmed, anothor his sister’s son, and a 
third the son of his brother-in-law. If 
they had got any inheritance ho would 
have known of it. Abdul Latiff Haji 


Habib says two other daughters married 
two sons of his sister and ho would have 
known if they had got a share. 

All the witnesses agree that Sulleman’s 
sons never divided their father’s pro¬ 
perty. The learned Judge thinks this 
was because the estate was lost before 
it was divided, but the facts appear to 
be that the sons wore living jointly with 
their father who died in June 1895 or 
earlier, leaving businesses in Bombay 
and Africa and property in Porebunder. 
In the Bombay business a sharo of six 
annas stood in the name of Sulleman 
and his brother Tyeb. Tyeb died in 
1897-98 and then Ibrahim son of Sulle¬ 
man sued tho other partners on behalf 
of Sulloman’s and Tyeb’s families (see 
Ex. F, plaint in Suit No. G46 of 1898) 
in the Bombay High Court. He re¬ 
covered under a release in that suit 
Rs. 34,000 from the other partners on 
31st December 1898 (see Ex. G), which 
was paid by Ilavala or draft on Tyeb 
Sakoor & Co. of Baira. The plaint re¬ 
cited that Kassum Khanu till his retire¬ 
ment in 1889 was head of a joint family 
whereof tho other members were Sulle¬ 
man, Tyeb and Ibrahim Sulleman. In 
1889 Kassum separated from the other 
members of tho joint family. Ibrahim 
then started business in Bombay in the 
name of Ibrahim Haji Sulleman «t Co. 
This Bombay business failed in 1905 and 
Ibrahim Sulleman went through the 
Bombay Insolvency Court. Tho African 
business, Tyeb Sulleman Co., failed 
about 1911. We have the evidence of 
the plaintiff's husband, who survived 
his brothers Ibrahim and Moosa, that 
till 1911 or 1912 he and his cousins 
Tyeb’s sons wore interested in that busi¬ 
ness. Ho had from the time of Sulle¬ 
man’s death jointly with his cousin 
Abdualla Tyeb family ships of which two 
havo been sold. His father also left a 
house and a vanchi or cart in Porebunder 
which woro attached by Haji Kassum 
Ghadialli (Com Wit. No. 1), for a debt 
of Rs. 0,000 upon which Hurbai Sullo¬ 
man’s widow, in 1911, unsuccessfully 
tried to establish a claim for maintenance 
(see judgment of Porebunder Nyayodish, 
Ex. 29). Ho says ho gave no part of the 
6hips to his sisters or his mother and 
says ho cannot montion any instance of 
a daughter getting a sharo in his family. 
Tho judgment of tho Nyayadhish (Ex. 29) 
records that Ilurhai deposed that a parti- 
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tion was effected between her and her Hindu law. Witness 21, Karim, 
surviving sons whereby Abu got the is his son-in-law and says the daughters, 
Vadi. Moosa, the house and Hurbai, one of whom was his wife, got no share. 
Rs. 10,000, but Abu does not confirm The learned Judge rejects his evidence 
this and says she only got Rs. <00. on the ground that he had repeated an 
There is thus ample evidence that Sulle- untrue story of the cause of a daughter 
man’s sons enjoyed bis property for years of another (instance) receiving a share in 
after his death to the exclusion of his Bombay. I do not think this is a suffi- 
daughter3 as a Hindu’s sons would enjoy cient ground for discarding the evidence 
it. of the witness about his own wife. 

All these instances have been rejected Instance 4, Ahmed Haji Habib, is 
by the learned Judge, as it seems to me, a very well-established case of 6ons 
without a sufficient cause. If it stood taking the whole estate and providing in 
alone, the instance of Latiff (No. 15) a separation deed with one of them 
would not be of much value, but taken that tho two widows should be main- 
with the other instances 14 and 1 in the tained and the marriage expenses of the 
same family it points to a continuous sistors and of the unmarried brother 
adoption of the rule of Hindu succession should be charged on the family property, 
by which daughters are excluded from The daughters got no share. There were 
inheritance when there are sons. The sue- two widows of whom one Hanifa was 
cession of grandsons is also well estab- mother of all the children whileZuleikha 
lished, which would only occur where was the stepmother: Hanifa was to get 
Hindu law was followed. The instancesof Rs. 100 for maintenance of hersolf and 
Kassum Khanu and Sulleman Kassum her daughters and Zuleikha Rs. 50. This 
are also of importance, in that they is evidenced by the documents executed 
show that Porobunder Moinons trading on 27th April 1902: Exs. 10-A and iO-B. 
in Bombay without cutting themselves Zuleikha objected and sued for share 
off from Porebunder follow the customs under Mahomedan law. Tho sons also 
of Hindus. sued her apparently for a house in her 

Instauco 2, Ismail Mohamad, died in occupation and its contents including 
1903, as is deposed to by his widow's Rs. 16,000 in cash, contending they wore 
■ cousin Haji Dada and hisdaughter-in-law’s entitled under Hindu law. An arbitra- 
uncle Haji Umar. His grandson, Maho- tor's award gavo to Zuleikha the house 
med Sakoor, married defendant 3, who valued at Rs. 11,000 for residence for 
sides with tho plaintiff. Tho cvidenco life (with remainder to the stepsons) 
of several witnesses is that ho left four together with all the contents in lieu of 
sons and two daughters and property of maintenance. The arbitrator says he 
considerable valuo in Porobunder and had Hindu law in mind in making his 
Africa. The daughters got no share. The award. Tho valuo of the instance for 
sons did net partition the proporty until the present case is that it shows the sous 
after the present suit was filed, twelve took tho proporty and tho daughters got 
or thirteon years after their father’s no share. Tho learned Judge rejects the 
death. The partition is said to have instanco because Zuleikha’s claim, which 
taken place in Africa Tho learned was compromised, was based on Maho- 
Judge rejects this instance as the parti- medan law. This does not affect tho 
tion was not till after this suit had be- instance as regards the other widow 
gun; it was made in Africa, and rests on Hanifa and her daughters, 
hearsay evidence. If the evidence had Instanco 5, Haji Kassum Tar Ma- 
been false, it would have been easy for homed (one of the leaders who declared 
defendant 3's husband to disprove it, for Hindu law in 1897) which tho learn- 
but he has not done so. If we ed Judge accepted as established, is one 
hold that this partition is not proved which shows a partition deed (Ex. 5-AI 
the position seems to be that the four between four brothers and the son9 o 
sons have enjoyed the proporty and tho their deceased brother of a business in 
daughters have got nothing. Tho in- Bombay and of properties at l’orebundor 
stance oannot therefore be rejected. In- and Natal on the footing of Hindu custom, 
stance 3 is that of Haji Dada Tar There were two daughters of Kassum 
who went with tho other leaders in 1897 who got no share from tlioir brothers, 
to tho administrator and declared for yet their husbands attested tho partition 
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deed. It is a case where Memons trading 
in Bombay retained property and con¬ 
nexions svitb Porebunder and acted 
according to Hindu custom. Instance 6, 
Kassnm Haji Abu, is rejected by 
the lower Court. It should be consi¬ 
dered with those of Moti Haji Abu, in 
stance 10, and of Haji Abu Jiva, the 
fathor of these men. 


Haji Abu had throe 9ons, Moti, Sulle- 
man and Kassum, and two daughters, 
Ilarbai and Hawabai, by his first wife 
who died in Porebunder. He married 
again a Memon of Bantwa, and having 
separated from the sons of his first wife 
went and settled in Bombay where he 
acquirod a bouse. lie had a family of 
sons by his second wife also who were 
born, married and resided in Bombay. 
He died in Bombay in 1893. His survi¬ 
ving daughter by his first wife was paid 
Bs. 925 in April 1893 by her step-bro¬ 
thers in Bombay in consideration of the 
transfer to them of her right, title and 
interest in her father's estate: see Ex. A- 
1. This was a Bombay transaction 


arranged for Hawabai by a Bombay soli- 
citor, Mr. K. D. Shroff, and in the 
release the deceased Hajr Abu is des¬ 
cribed as of Bombay. One of Hawabai’s 
threo stepbrothers, Essa Haji Abu, died 
in Bombay in 1909 and in an administra¬ 
tion suit in the High Court filed by his 
full brother, Tar Mahomed Haji Abu, the 
estate of Essa was divided between Essa’s 
widow and his posthumous son according 
to Mahomedan law: see Ex. A 36: Thus 
in the case of settlers in Bombay Maho¬ 
medan law was applied. It was other¬ 
wise however with the children of Haji 
Abu s first marriage who romained in 
I orobunder. Kassum Haji Abu died at 
1 orobunder in 1910 leaving sevon sons 
and the grandson of a predeceased son, 
Ismail..In 1915 (see Ex. A). Ismail's son 
and his mother passed a rolease to 
ftssum s surviving sons and became 
separated from what is styled tho joint 
la.nily receiving Rs. 4.000 in respect of 
whatever right Juaub Iamail tho roloasor might 
ave in getting the releasees’ joint property or 
Kassum Abu’s property divided and with regard 
to whatever right the (roleasor’s) mother llawa- 
d.u nught have against the roloaseo’s property or 
against Kassum Abu’s property.” 

Ismail had beon acting as Munim in 
Bombay of Kassum Abu. Tho release 
nontions that Kassum Abu’s daughter 
was to be married as well as threo un¬ 
married sons and the calculation of 


Joosub’s share was arrived at on that 
basis after the accounts of Kassum’s estate 
had been shown to Ismail’s father-in-law. 
Moti Haji Abu left four sons and three 
daughters. The father-in-law of one of 
Moti's sons says' Moti's property was in¬ 
herited by his sons to the exclusion of 
his daughters. I do not think these 
instances were rightly rejected by the 
lower Court. The release, Ex. A, is said 
to he too recent since the present suit 
had already been started. I am not able 
to agreo with the apparent suggestion 
that tho rolease had any connexion with 
the parties to this suit, nor with the 
learned Judge’s opinion that the state¬ 
ment of the witness Com. 2 concerning 
his own son in-law should be disbelieved 
because at different times bo had given 
self-contradictory evidence on a wholly 
different matter and biassed evidence re¬ 
garding Hawabai’s release (Ex. A 1). 
Instance 7, Beg Mahomed Tar Maho¬ 
med, is held established by the lower 
Court. Bog Mahomed was a resident of 
Porobundor and traded first in Africa and 
afterwards in Bombay in partnership 
with Abu Jiva with whose estate this 
suit is concerned. Beg Mahomed loft 
two daughters and a grandson, son of his 
predeceased son Moosa. The grandson 
inherited the property to the exclusion of 
the daughters and his sister, the daughter 
of Moosa also got no share. 

Instance 8, Beg Mahomed Hassnu, 
is also held established by the lower 
Court. His wife was sister of Jiwa Haji, 
Abu's father. He loft a son and three 
daughters and two houses in Porebunder. 
the son inherited and the daughters got 
no sharo. Instanco 9 is Khanu 
Ilassam, one of tho leaders who declared 
for Hindu law beforo the administra¬ 
tor in 1897. This instance is rojected by 
the lower Court as tho evidence is un¬ 
satisfactory. I agreo that it is of no value. 
Instanco 11, Haji Bog Mahomed Haji 
Jiwa, was one of the loaders who appeared 
beforo the administrator in 1897 and 
declared for Hindu law. lie loft threo 
sons and two daughters and the son of a 
predeceased son. Ho had a shop at Bom¬ 
bay and his family lived at Porebundor. 
Tho Bombay shop was subsequently 
closod. Tho sons and tho grandsons in¬ 
herited tho property and tho daughters 
got no sharo. The lower Court holds 
this instanco established: in this conclu¬ 
sion I agree. Instances 1G and 17, 
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Haji Alii Janu and Haji Joosub Janu, 
were brothers, residents of Porebunder, 
who both had property in Africa also. 
Their sons inherited to the exclusion of 
their daughters. I agree with the lower 
Court that these instances are estab¬ 
lished. Instances Nos. 18 and 19 are Haji 
Umar Habib and Haji Sakoor Habib, 
brothers of witness Com. 2, Haji Dada 
Habib. He says that after their deaths 
his brothers’ sons were joint and the 
females (widows in Haji Umar’s case) 
and (daughters in Haji Sakoor’s) got no 
share. The learned Judge here—and I 
think rightly—accepts the evidence of 
Haji Dada as establishing these instances. 

Instances 21, 22 and 23 are the 
father, paternal grandfather and maternal 
grandfather of Haji Kassum Ahmed,Com. 
witness 1. Owing to his distrust of 
this witness the learned Judge rejects the 
instances. There was however no cross-ex¬ 
amination. Moreover, Haji Cassum was a 
man of some property since he attached 
the property of the plaintiff’s husband for 
a debt of Rs. 6,000, seo the judgment, 
Ex.- 29. I doubt if there is sufficient 
reason for rejecting theso instances. This 
is a convenient place to consider whether 
Haji Cassum should be considered as a 
false witness unless corroborated. He is 
as a matter of fact corroborated as re¬ 
gards all the instances he speaks to ex¬ 
cept instances 21, 22 and 23 in bis 
own family. The charge aginst him is 
that ho is a bought witness and told a 
false story to conceal the fact. Ho was 
the person employed by defendant 1 to 
collect evidence as to custom at Pore¬ 
bunder and not unnaturally received re¬ 
muneration for his labours. Equally 
naturally having regard to the invotorato 
practice of such witnesses in India he 
was unwilling to toll the truth as to his 
remuneration. Ho appears to have worked 
hard for defondant 1. I am not pre¬ 
pared to hold that becauso he told a false 
atory as to his remuneration ho is in 
other respects a falso witness. I would 
accept these instances. 

Instance 25, Haji Abba Hassum. is 
a very well established case of a parti¬ 
tion in 1890 (seo Ex. 3-A)of the property 
in Porebunder and Africa of Haji Abba 
according to Hindu law. The sons divi¬ 
ded the property in equal shares provid¬ 
in'- for their mother, but their sisters got 
no ° sharo. The lower Court with good 

reason holds this established. Instance 26 
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is Haji Adam Sale Mahomed who died 
about 1864 leaving Rs. 5,000 to Rs. 7,000. 
His son says that after he and his bro¬ 
ther had made money in Africa about ten 
years later they gave Rs. 700 or 800 each to 
their sisters. As this would be about the 
amount of the daughter’s share under 
Mahomedan law, I agree with the 
learned Judge that the instance is toe 
doubtful to be relied on. Instance 32, 
Haji Dada is one in which five sons got 
the property, which consisted of a house 
and a few thousand rupees, in Porebunder 
to the exclusion of the daughters. The 
learned Judge has, I think, rightly held 
this instance established. Instance No. 
36, Haji Ayub Hassum, i3 accepted by the 
lower Court on very clear evidence. In¬ 
stance 37, Valli Mahomed Khamissa, 
the brother of the instance deposes to 
litigation in the Supremo Court at Preto¬ 
ria, in which ho held a power of attorney 
for Valli Mahomed’s adult sons who con¬ 
tested the right of their sister to share. 
The witness says the Court decided 
against the sister but the decree is not 
produced. The proof is therefore defec¬ 
tive. On this ground it must be rejectod 
as it was rejected by the lower Court. 

Instances 38 and 39 are accopted 
by the learned Judge while instance 
40 is rejected. The learned Judge rojeots 
No. 40 as it is deposed to only by Com. 
witness 19, who would not admit 
having joined in valuing the estate of Salo 
Mahomed in Bombay for the purpose of 
assessing the widow’s one eight share. I 
doubt if this is a good ground for reject¬ 
ing the witness’ evidence as regards his 
own family, particularly as ho was not 
cross-examined as to this part of his evi¬ 
dence. The evidenco as to each is that 
the daughters got no share. In none of 
them is the property which the sous got 
indicated. It seems to me that either all 
should bo rejected on the ground that 
there is not sufficient evidenco of the pro¬ 
perty or all should be accopted. If accop- 
tod tho number of the defendant s instance 
is iuoroased; if rejected tho case for tho 
application of Mahomedan law is in no 
way strengthened. I think all should bo 
rejected as tho existence of property 
is not clearly established. Instances 
44 and 45 aro also instances of exclusions 
of daughters. The learned Judge. I think, 
rightly acoopts them as established. I now 
como to tho evidence in support of the 
plaintiff’s oaso. Plaintiff’s instanco 1, 
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Ebrahim Noor Mahomed Daina, wa9 a 
case of an arbitration in Bombay in which 
the witness says a widow and daughters 
claimed according to Mahomedan while the 
sons claimed according to Hindu law. He 
cannot say if the widow got nothing by 
the award, the married daughter certain¬ 
ly got nothing. The witness merely 
speaks from his recollection as a clerk to 
whom the award was diotated. This in¬ 
stance must be rejected. Plaintiff's wit¬ 
nesses 2, 2-A and 5 will be referred 
to later. 

Plaintiff's instance 3, Mahomed 
Jumma Chaya. Joosub Haji Valli speak¬ 
ing from hearsay says the instance, who 
was once his servant, died leaving female 
relations only and his property at Kana- 
vav was distributed according to Maho¬ 
medan Law. The other witness Haji 
Moosa Haji Oosman tells an entirely 
different story and says there were sons 
of the deceased who traded and died in 
Bombay and left property in Bombay. 
He says the sons separated from their 
father in his lifetime and does uot know 
if he loft any property in Porebundar. 
It is clearly a Bombay case but not so 
clearly a case in which Mahomedan 
law was applied and is of no value 
as evidence of the custom followed in 
Porebunder. It is rejected by the lower 
Court. Plantiff's instance No. 4, Maho¬ 
med Joosub Patel, is spoken to by a 
witness who has no personal knowledge 
of it. According to his account there 
was no Bon to compete with the daugh¬ 
ters. It is rightly rejected by the lower 
Court. 

Plaintiff s instance 6. Sulleman Haji 
Adam. Thisis a Bombay case and therefore 
rightly rojoctod. The same must be said 
of plaintiff s instance 7, Ayoob Noor 
Mahomed, and 8. Iliji Ahmed Pir 
Mahomed. Plaintiff’s instance 10, 
llasham Haji Hassum, is tho case of one 
who was doscrihod in his widow's appli¬ 
cation in 1904 for Letters of Administra¬ 
tion U2, as of Bombay. Two years after 
tho grant of lettors tHo Bombay estato 
was divided according to Mahomedan 
law between tho widow and tho heirs of 
tho sen and daughtor who survived their 
bother. Tho document evidencing this 
division mentions two houses in Pore- 
bundor which woro not included in tho 
settlement, but tho wituess llaji Cassum 
AhmoJ said ho was about to distribute 
tho aulo proceeds of these houses accor¬ 


ding to Mahomedan law. Tho decea¬ 
sed is said to have visited Porebunder 
from time to time till his doatli. There 
is therefore a similarity between the cir¬ 
cumstances of the deceased and Haji Abu» 
though there is no clear evidence that 
Hassam intended to retire to Porebunder. 
No objection was raised to tho estate 
being troated as that of a Bombay Memon 
governed by Mahomedan law. It was 
indeed to the interest of the deceased’s 
male collaterals that it should be so 
treated. 

Plaintiffs instance 11, Mahomed 
Adam, is one of Memons who came ori¬ 
ginally from Bhavnagar settling perma¬ 
nently in Bombay and having no property 
in Bhavnagar. It is therefore of no 
assistance. Plaintiff's instances 12, 14- 
15, 17, 18, 19 and 21 aro all cases of 
Bombay Memons who had no property 
elsewhere. Plaintiff's instanco 20 ia 
one of a Momon settled in Madura. The 
only witness is not very clear in his ac¬ 
count of what happened to the estate of 
the deceased which was entirely in the 
Madras Presidency. It is of no value for 
either side. Plaintiff's instance 13 
was a oase of two Memon brothers from 
Kutiana who settled in Bombay and ac¬ 
quired a small property there. On their 
deaths the widow of one bought out the 
widow of tho other (see Ex. A16), and 
tho sister got nothing. The same result 
would have followed under Hindu law. 

Thero are three instances deposed to 
for the plaintiff which tho learned Judge 
has considered were established as being 
cases of Muhammadan succession umongeb 
Ualai Memons domiciled in Porebunder. 
(l) Saleh Mahomed Haji Valli. 

Ho came to Bombay from Ranavav iu 
Porebunder State with his father and 
brothers thirty-five years ago. He seems 
to have carried on business in Bombay 
and South Africa and died at Ranavav in 
November 1910 leaving properties in 
Porebunder. Ranavav, Bombay and South 
Africa. Ho loft him surviving a widow, 
Zuloikabai a daughter, throo brothora 
Abdulla, Karim and Yusuf, and three, sis¬ 
ters, His estato remained in tho possession 
of Karim. Until 1916, tho widow was 
maintained by Yusuf. In that yoar one 
Jusub Tyub, witness Com. A for tho plain¬ 
tiff, wroto a lottor to Yusuf lluji Vali. 
According to tho writer, as no mainte¬ 
nance had heon received for three or four 
months ho asked Yusuf not to stop tho 
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maintenance. Yusuf asked him to come 
to Bombay. He went and asked Yusuf 
to pay up the maintenance account. Yusuf 
said lie was unwilling to pay it any long¬ 
er and wanted to settle. On the other 
hand Yusuf says that Joosub Tyab asked 
by letter for Zuleikabai’s share according 
to Mahomedan law. However that may 
be Saleh Mahomed’s estate was valued by 
five persons and Yusuf purchased the 
widow’s share for Rs. 5,567-4-11, which 
she received partly by retaining orna¬ 
ments belonging to the estate and partly 
in cash: see Ex. 0 which was signed by 
Yusuf Tyab as her constituted attorney 
on 5th July 1915. Prior to that, on 12th 
June 1912, the three brothers and three 
sisters of Saleh Mahomed had executed 
at Ranavav a curious document (Ex. Q), 
whereby they declared that they re¬ 
linquished their shares in the estate of 
the deceased According to Mahomedan law 
on condition that their shares should be 
used for any charitable or religious pur¬ 
pose or purposes which Abdulla might 
select, provided the money was spent 
in India. The estate seems to be still in 
the hands of Karim and nothing was done 
to give effect to Ex.Q except that, if Yusuf 
is to be bolioved, a payment of Rs. 200 
has been made in charity. It seems to mo 
that whether Saleh Mahomed may be 
said to have retained his Porobundor do¬ 
micile or not. his estate came into the 
hands of his brothers who had become 
Bombay Memons and wore therefore pro- 
moated with the ideasof Bombay Memons. 
(2) Sullcman Iiassan Rali. 

He diod about 1900 leaving a widow, 
a father, a sistor and a maternal uncle. 
Yusuf Haji Vali, a nophew of the widow, 
said that Sulloman had a business in Bom¬ 
bay but kept up his connexion with 
Ranavav. Tbo widow gotasharoaccording 
to Mahomedan law. Her constituted at¬ 
torney, Tar Mahomed Abba Sheriff, signed 
Ex. A-17, together with the father of 
Sulloman and the maternal grandfather 
who was stated to be the executor of 
Sulloman’s will. That document was a 
roloaso in favour of the partners of the 
deceased of his sharo in the business for 
Rs. 3,205-2-6. Out of this sum the father 
got Rs. 1,600 and the widow Rs. 800. 
Though Yusuf says the deceased loft pro¬ 
perty at Ranavav this is contradicted by 
Tar Mahomod. It may ho taken there¬ 
fore that Sulloman carried on business in 
Bombay in partnership. His sharo in 


that business was the only property left 
by him. He seems to have left a will 
which has not been produced, but his 
executor was a party to Ex. A-17 and 
must have taken a part in the distribution 
of the money received from the partners 
of the deceased. How that money was 
distributed is by no means clear. If the 
father got Rs. 1,600 and the widow 
Rs. 800, that would not be a distribution 
according to Mahomedan law. In any 
event the distribution took place in Bom¬ 
bay and it is not certain that Sulleman 
remained a Porobunder man. (3) Oosman 
Hamid. This instance is deposed to by 
Haji Cassuin Haji Ahmed who said; 

"Oosman Hamid was a Porebundor man and 
camo to Bombay ior a short time. He left im¬ 
movable property at Porebunder. He died in 
1887 leaving a widow Yemnabi, two son9, 
Cassum and Hasham, and a daughter Safoorabai. 
Oosman’s estate was administered privately by 
his heirs. A release was passed in favour of my 
son-in-law Hasham by his other heirs. It is 
dated 24th Decombor 1889. Oosman dealt in 
Porebunder stone and so far as I know exclu¬ 
sively. He sent stone from Porebumler for sale 
in Bombay. His place of business was in Pore- 
bunder.” 

The release (Ex. U), on which so much 
reliance has been plncod by the plaintiff, 
puts a very different aspect on this story. 
In the first place it recitos that Oosman 
Hamid diod in 1877. Tho witness, who 
gave his age as 49, could only then have 
been a boy of ton. It further recites 
that Oosman left moveable and immo¬ 
vable property in Bombay and at Pore¬ 
bunder; that on his death Cassum took 
charge of it as oldest male member of the 
family and continued to carry on the 
business of tailoring for and on behalf of 
tho partios interested therein until he 
died in 1888; and that lettors of ad¬ 
ministration to tho estate of Cassum 
were granted to his brother Ilasham. 
Theroforo it is clear that some time be- 
foro 1877 Oosman came to Bombay and 
started a tailoring business. Ho may be¬ 
fore that have had a stone business in 
Porebunder, but if ho had, the witness 
could scarcely havo had any personal 
knowledge of it. He could havo known 
nothing more about Oosman Hamid boyond 
whatho board owing to his daughter having 
married Hasham. The release then recites 
that Yemnabai and Safoorabai and another 
Yemnabai, tho widow of Cassum, had 
agreed to receive certain sums fixed and 
ascertained as thoir shares in full satis¬ 
faction of their claim and demand in tbo 
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property mentioned in the schedule as 
the heirs of Oosman Hamid and Cassum 
Oosman, and in consideration of the said 
sums the said parties roleasod Hasham 
from all claims against the tailoring 
business and the property mentioned in 
the schedule, which included two houses 
at Porebunder valued at Rs. 3,000. Now 
the witness was a Bombay Memon and 
even if Oosman died a Porebunder 
Memon, which is not certain, his sons 
became Bombay Mentions. Ex. U was 
drawn up and executed in Bombay as a 
release to the administrator under letters 
granted in Bombay to the estate of 
Cassum. It is true that there were two 
houses at Porebunder belonging to that 
estato, but there is nothing unusual in 
Bombay Memons owing property in 
Kathiawad. It is difficult, therefore, to 
see how this can be considered as an ins¬ 
tance of the estato of a Porebunder 
Memon being divided according to Maho- 
medan law. Oosman's estato was never 
really administered; it was only after the 
death of Cassum that the family property 
with its accretions since the death of 
Oosman was divided by Hasham, a Born- 
bay Memon. 


On a consideration of all the cases 
^bovo mentioned, the evidence seems tc 
mo to be all one way. Twenty-five cases 
are proved which indicate that Hindc 
law was applied and not Mahomodar 
law, and thoro is no clear case of the 
application of Mahomedau law amon£ 
Memons settlod at Porebunder. It is 
natural that thoro should be frequent 
proof of such cases occurring in rcconi 
years and but few witnesses as to case 4 
more than twonty years old, hut thoro if 
evidence of a caso dating from 1884. The 
suggestion of the loarnod Judge that the 
hulk of the cases took place after 1807 
perhaps in consequence of the action ol 
the loadors in that year, does not oxplair 
that aotion and does not explain away 
the (act that in a suit of 1892 in whicl 
linal judgment was given in 1800, the 
loadors of both branches af tho Moinor 
community in 1’orohundor gavo evidence 
that sons oxoludod daughters (seo Ex. H) 
The loarnod Judge trying that caso re 
marked that from fiftoen instances giver 
by tho witnesses it seemed cloar that tin 
Memons of l’orobunder did not follow 
tho Maliomodan law of succession. 

In this stato of tho ovidonco wo aro, 
think, justified in holding that tho condi 
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tions of a valid custom have been esta¬ 
blished. The custom is certain in its 
operation excluding daughters in favour 
of sons. It is invariable, inasmuch os no 
case of variation in Porebunder has been 
proved. It is ancient, because it is the 
custom which must certainly' have pre¬ 
vailed in the community before the con¬ 
version to Islam, for Muhammadans do 
not discard when once adopted, though 
they do not always on conversion adopt, 
the rule of the Koran relating to succes¬ 
sion. The suit as filed relates to pro¬ 
perty in Bombay alone and the deceased 
Haji Abu died in Bombay intestate. But 
he was a Porobunder man. Neither cir¬ 
cumstance implies severance from Pore¬ 
bunder. The evidence is strong that bho 
deceased had retired to Porebunder, 
where ho had a house, with the intention 
of ending his days there and ho only 
came to Bombay to consult a doctor dur¬ 
ing his last illness. Since then there was 
no severance from Porebunder, the cus¬ 
tomary law of Porebunder Memons must 
govern the distribution of the estato. 

Wo do not think it is open to us in our 
view of the evidence to follow the course 
taken by' the lower Court and hold that 
the defendant has not made out the cus¬ 
tom alleged. Nor can we hold that 
custom has established a lex loci peculiar 
to Bombay property, namely, the Maho- 
medan law, and another lex loci peculiar 
to Porebunder property’, namely, the 
Hindu law. Thote is no principle recog¬ 
nised by the law administered in this 
country upon which a Hindu's or Maho 
medan’s possessions may ho distributed 
partly by one law and partly by another 
according to the locality of the posses¬ 
sion. They must all fall under either the 
law of tho religion or the customary law 
of tho community. Thoro i9 no lex loci 
for tho purpose of distribution. If it wore 
possible on tho ovidonco to infer an elec¬ 
tion by the deceased — a severance of 
his connexion with tho Hindu Kathia¬ 
wad environment ami a permanent set¬ 
tling in Bombay where non-Cutchi 
Memons have long adopted tho Maho- 
medan law for distribution tho ana¬ 
logy of the law of domicile could bo 
applied as in the Mombassa caso of Abdu- 
rahim Hnji Ismail Mithu v. Halim,i- 
bni (3). It would not bo tho law of do- 
micilo, for permanent residence in 
Bombay does not necessarily import the 
Maliomodan law of succession for one 
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whose ancestors were converted from 
Hinduism. Severance from the domicile 
of origin and permanent residence in 
Bombay would in the case of persons 
falling within the purview of the Indian 
Succession Act, effect change of domicile 
and with it a ohange of law, e. g., from 
French to Anglo-Indian or Portuguese to 
Anglo-Indian but it would not change the 
law of succession for Hindus or Mahome- 
dans. 

Therefore since we are of opinion that 
the deceased died as he was born a Pore- 
bunder Memon, we must hold that ac¬ 
cording to the custom established by the 
evidence his son succeeds to all his pro¬ 
perty, his daughters are not entitled to 
share in his estate and his widow is en¬ 
titled only to maintenance. We set aside 
the decree of the lower Court and dis¬ 
miss the suit. The plaintiff must pay 
the costs of defendant 1 throughout. 
The order as to costs is that the plain¬ 
tiff must pay the costs of defendant 1 
throughout including costs reserved, 
except that defendant 1 must pay his 
own and the plaintiff's costs mentioned 
in the supplementary judgment as to 
costs of the 18th Decomber in the Court 
bolow. Respondent 4 to have her costs 
out of the estate. The decreo as to de¬ 
fendant 1 paying the costs of defendant 2 
stands. Costs of respondents 2 and 3 
to bo borne by their guardian ad litem, 
the plaintiff's husband. The receiver to 
hand over possession to defendant 1 of 
all the property in his charge. The 
costs of defendant 1 will include the costs 
occasioned by the appointment of the 
receiver. 

Macleod, J. — One Haji Abu Ilaji 
Ilabib, a Qalai Memon, died intestate at 
Bombay on or about 1st December 1914 
leaving n son Mahomed, a widow, Bibi- 
bai, and two .daughters. Khatubai and 
Ayshabai, as his heirs according to 
Mahomedan law. Ayshabai died after her 
father leaving as hor hoirs her husband, 
Mahomed Haji Sakoor, and a daughter, 
Hawabai. Khatubai married ono Abu 
Haji Sulloiman. On 3rd September 1915 
sho wrote through hor solicitors to her 
brother Mahomed stating that thoir fathor 
loft considerable proporty in Bombay 
movoablo and immovable, and calling upon 
him to render an ac?ount and handover to 
hor her share in the estate left by the 
deceased. On the 7th September Maho- 
mod's solicitors replied that as the par¬ 


ties came from Porebunder, according to 
the law applicable to them, a married 
daughter was not entitled to any share 
in the estate of her deceased father. On 
the 17th September they wrote further 
that the parties were governed by the 
rule of Hindu law. Thereupon Khatuhai 
filed this suit against her brother Ma¬ 
homed her mother, Bibibai, and the heirs 
of Ayshabai, praying inter alia that the 
plaintiff was ono of the heirs of her 
father Haji Abu and as such entitled to 
a 7/32nds share in the estate left by him. 

Defendant 1 in his written statement 
contended that the parties were governed 
by the Hindu law of inheritance and 
succession on the ground that suoh 
Hindu law was retained by Halai Me- 
mons of Porebunder and Kathiawar 
generally when they were originally con¬ 
verted to Mahoinedanism or that such 
law was theirs by custom which had 
been followed by them from time imme¬ 
morial that though the deceased had 
come to Bombay and carriod on business 
there for many years, be continued to 
be a Porebunder man and his family had 
always been governed by the custom of 
inheritance and succession which pre¬ 
vailed at Porebunder amongst Halai Me- 
mons, lastly that the custom of Halai 
Memons in Kathiawar that they were gov¬ 
erned by the Hindu law of inheritance 
and succession had been frequently judi¬ 
cially determined in the Courts of Kathi¬ 
awar. The widow Bibibai supported de¬ 
fendant 1, while defendants 3 and 4 
wero content to abide by the .decision of 
the Court. 

The suit came on for hearing before 
Marten, J., and after a very lengthy trial 
the learned Judge decided that the 
decoased Haji Abu belonged at all mate¬ 
rial times to a family of Halai Memons 
who were settled in Porebunder, that 
Halai Memons so settled in Pore- 
bundor did not as rogardsinheritance and 
succession rotain Hindu law at the time 
of thoir conversion to Islam nor had they 
by immemorial custom adoptod Hindu 
law, and that the deceased at the date 
of his death was governed by Mahomedan 
law as rogards the inheritance and suc¬ 
cession to his properties, moveablo and 
immovable, in Bombay and outside 
Bombay. That therefore the plaintiff was 
entitled to a 7/32nd share in his estate. 

From that decision defendant 1 has 
appealed. The origin of the Halai 
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Mom on 8 is by no moans clear. The word 
Memon" is derived from the word 
Muamin, i. o. believer, and has been ap¬ 
plied to a particular class of converts 
from Hindusim to Islam. The Bombay 
Gazetteer states that the Mornons in 
Kathiawar were of two divisions: Cutchi 
Memons, who were supposed to be the 
descendants of converted Lohanas and to 
have come originally from Sind: and 
Halai Memons, the descendants of con¬ 
verted Kaohhias. Kachhias are husband¬ 
men and it is not clear whether it was 
intended to be implied that the Halai 
Memons were converted inhabitants of 
Kathiawar or were immigrantsfrom some 
other country after conversion. It 
certainly appears from Mhe evidence of 
several of the Porobunder witnesses in 
this case that the tradition is that the 
Halai Momons came over to Kathiawar 
from Cutch and were called Halai 
Memons, as distinguished from Cutchi 
Momons from Halar, the name of the 
Prant in which they settled. They do 
not intermarry with the Cutchi Momons 
and this points to their having belonged 
originally to a different Hindu caste 
though in Porobunder the tradition 
appears to bo that they were also 
Lohanas. If then they were husband¬ 
men in Sind, they would naturally have 
preferred to pass through Cutch and settlo 
in lialar which was more adapted to 
agriculture. It is also more probable 
that they were converted at or about the 
same time as the Lohanas in Sind rather 
than that there was a conversion of the 
indigenous population in Halar. From 
Halar the Halais spread over Kathiawar 
and whatever their original occupation 
may liavo been, it seems that they are 
now mostly occupied in trade. Thus they 
come to Bombay In the Khojahs and 
Memons case [Ilirbae v. Sonabae (5)] 
the defendant, a Cutchi Memon, said that 
tho Llama camo to Bombay ono hundred 
and fifty years ago, hut however that may 
ho, it is now undisputed that Ilalai 
Momons who have settlod in Bombay and 
are called Bombay Momons consider 
themselves governed by the Mahomodan 
law of inheritance and succession and no 
attempt has boon made, as far as I know 

o establish that they are governed 

P. fc ! 0 lV n ' 1U aw - But as re 8ards the 
Momons, over since Sir Erskine 
lorry s decisi on, w hich has been followed 

'&) Perry's O. C. 110. 


in numerous cases in this Court, it has 
been taken as settled that they retained 
after their conversion the Hindu law of 
inh ritance and succession. Their Lord- 
ships of the Privy Council have put the 
question beyond dispute by their remarks 
in Abdurahim Haji Ismail Mithu v. 
Halimabai (3). 

If then the Halai Memons originally 
immigrated into Cutch and decided in¬ 
stead of settling down there with tho 
Lohana Memons to pass on to a country 
more suited to agriculturists, and if it bo 
taken for granted that the Lohaoa 
Memons retained their Hindu law of 
inheritance and succession, there is 
nothing improbable in the Kachhia 
Memons having done likewise. 

Tho first question to bo decided is whe¬ 
ther Haji Abu at the time of bis death 
was a Porebundor or a Bombay Memon 
for. if be was a Bombay Halai Memon 
the question what law governs Halais in 
Porobunder becomes immaterial. Haji 
Abu was born in Porebunder of a 
Porebundor family. His father had a 
cutlery shop there. Haji Abu himself went 
to Durban for five years and a few mouths' 
after bis-return to Porebunder his father 
died. Thereafter he continued his father’s 
business for a short time, when be sold 
it and came to Bombay at the age 
of twenty-five or twenty-six. For two or 
three years be was in service and then 
opened a shop in partnership with two 
others. That must have been about 1882 
A. D Until 1899 when Haji Abu spent 
over Rs. 20,000 on a house at Porebundor 
it does not appear that he had any family 
residence there of his own. No doubt he 
ofton used to visit Porebundor, marriages 
and other ceremonies would bo performed 
there, and women of tho family would 
go thoro for their confinements but that 
might very well be the custom with many 
Memons who considered thomselves as 
settled in Bombay, and if Haji Abu had 
died before 1899 thoro would have been 
considerable difficulty in establishing that 
ho was anything elso but a Bombay 
Momon, nor is it likoly that any such 
attempt would bavo heon mode But 
whether beforo 1899 ho considered himself 
a Porebundor or a Bombay Momon there 
is a considerable body of ovidonco as 
regards what happened after 1899 to show 
that bo retained or reverted to if bo bad 
ovor lost his Porabundor environment. 
Ho spent what must be treated as a fairly 
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large sum in building a house there, he 
lived there a considerable part of tbe year 
and was a leader of the Jamat. In 1910 
the rents of the 4th and the 5th floors of his 
Bombay house, where he used to reside, 
were debited in the books to his son and 
this undisputed fact certainly supports 
defendant l’s story that his father said 
to him then: “Do whatever business 
you want to; I want to go to my native 
country,” and again; 

‘‘I am now going to Porebunder. If I die there 
bury me near the graves of my mother and my 
father’s mother.’’ 

And that thereafter his father only 
came to Bombay at his son’s request when 
business was pressing. There is also the 
evidence that the deceased was anxious 
that hjs daughters should marry Pore¬ 
bunder men and refused two offers from 
Bombay Memons for Ayshabai’s second 
marriage accepting finally a Porebunder 
man. The witness Ex. Com. 21, de¬ 
posed that he had had a talk with the 
doceased about these offers when dccoased 
told him that he belonged to Porebunder 
and liked Porebunder customs of inheri¬ 
tance and therefore disapproved forming 
connexions with Bombay men as there 
was a difference of customs in Bombay. 
The witness does not seem to have been 
cross-examined about this statement and 
the probability of its truth is supported 
by undisputed facts. Then the deceased 
was taken ill at Porebunder and only 
came to Bombay because his son wrote to 
him that ho would get better medioal 
advice in Bombay. Such being the evi¬ 
dence it would in my opinion bo impos¬ 
sible to say that Haji Abu had so com¬ 
pletely detached himself from his Pore¬ 
bunder environment as to become a Bom¬ 
bay Memon. It is not strictly speaking a 
question of domicile since a Hindu or 
Mahomodan who renounces his domicile 
of origin does not thoroby subject himself 
to the law of his domicile of choico. And 
in this connexion it may ho noted that it 
may ho inferred from the Privy Council 
judgment in the Momhassa case (3) above 
referred* to that their Lordships would 
consider tho case of a Momon migrating 
from Cutch to somo othor part of India 
as different from that of a Momon settling 
in aUothor country outside India, much 
strongor ovidenco being required in the 
former case to establish a change of per- 
sonal law. 

As Haji Abu died a Porebunder man 


his estate in Bombay must be distributed 
according to the personal law which 
governs Porebunder Halai Memons. If 
he had been a Cutohi Memon it would 
have been at once presumed that this was 
Hindu law and the onus of proving the 
contrary would lie on the plaintiff. I do 
not see myself why a presumption which 
has been so easily arrived at with regard 
to Cutchi Memons in Cutch should not 
also be applied to Halai Memons in Pore¬ 
bunder. It is true that Porebunder is a 
few miles outside the limits of the Halar 
Prant, but that does not in my opinion 
affect the issue. However the burden of 
proof has been thrown on defendant 1 
and he has sought to prove his case: (l) by 
showing that the decisions of tho Pore- 
under Courts establish that Halai Memons 
in Porebunder are governed by the Hindu 
law in matters of inheritance and succes¬ 
sion (2) by proving that there is a custom 
among Halai Memons of Porebunder that 
in matters of inheritance and succession 
Hindu law is applicable. As regards the 
first point we have to find whether there 
is any law in Porebunder (which for the 
purposo of this case may bo considered as 
a foreign country) governing tho succes¬ 
sion to estates of Halai Memons, and if 
there is, what that law is. 


This is a question of fact and must be 
proved by ovidonce. There is no statute 
law but it is argued by defendant 1 that 
the ovidenco of experts based on their 
opinion, and tho decisions of tho 1 oie- 
Imndor Courts, prove what tho law is. 
If tho Porodunder Courts have decided 
that a particular custom exists, then 
fchoro is a rule of decision and with all 
aue respect to tho learned Judge it is not 
apon to us to question whether tho Pore¬ 
bunder Courts were right or wrong, for 
then our conclusion would bo, not what 
tho law of Porebunder is, but what we 
think it ought to be v I should have boon 
jontont my so If to decide the point on tho 
svidonco given by Yarajlal Ranchhodji, a 
ploador who has been practising in tho 
Porobunder Courts for 17 yoars. IIo was 
v witness for tho plaintiff and was cal let 
;o contradict ovidenco given by the wit¬ 
less, Ex. Com. 2. regarding the distribu¬ 
tion of tho property of ono Ibrahim Nur 
ffahomod. In cross-oxamination ho said. 

"In Porebunder there is ft conllict of decisions 

,ut the latest is that Hindu law governs I 

demons. That is tho decision of the fina 
Jourt of Appeal there—tho Ilu/.ur Court. 
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The only expert called by defendant 1 
was Narbheshankar Jivanrani, who was 
in the judicial service in the Porebunder 
State from 1891 until he retired in 1913. 
He said that in three suits decided by him 
in 1896 the custom that the Hindu law 
of inheritance and succession applied to 
the Mentions of Porebunder was held 
proved. After those decisions until he 
retired it was taken for granted by all 
the Courts of Porebunder that the 
Memons of Porebunder were governed by 
the Hindu law of inheritance and succes¬ 
sion. That statement was not entirely 
accurate, as in a case decided in 1900 by 
the Sar Nyayadhish it was held that 
Mahomedan law applied. The deci¬ 
sions of the Porebunder Courts are not 
reported but a large number of judgments 
on this question have been put in as Ex¬ 
hibits. In Appeal No. 8 of 1908-1909, 
decided by the Huzur Court in August 
1903 (Ex. 10 A), the main question in 
dispute was the validity of the will of a 
Porebunder Memon who died leaving pro¬ 
perty in Mozambique and Porebunder. 
It was conceded in argument and found 
by the Court that the Porebunder 
Memons followed Hindu law as regards 
inheritance and succession. This deci¬ 
sion was followed by the Huzur Court in 
Civil Appeal No. 16 of 1911-1912, which 
was an appeal in the proceedings for the 
excution of the docreo obtained by one 
Zulokhabai in Appeal No. 8 of 1908-09. 
The judgment (Ex. 10 II) given in March 
1912 contains the following passage: 

“3o in the matter of inheritance Mahomedan 
law does not apply but Hindu law applies to 
theso Memons. This fact can bo taken to bo un¬ 
disputed and even proved so far as this case is 
concerned.'’ 

Exhibits 10-B, 10-C, A-15 aro all judg¬ 
ments given in 1915 by the lower Courts 
in which it was takon for granted that 
the nindu law of inheritance and succes¬ 
sion applied to Porebunder Memons. In 
Civil Special Appeal No. 37 of 1915-1916 
tho question was finally decided by the 
Huzur Court as to who was tho proper 
legal representative of Zulekhabai and so 
entitled to oxecute tho decree obtained 
by hor. Tho Court decided that tho 
parties wero governed by the Hindu law 
for tho purposes of inheritance and suc¬ 
cession. The corroctnoss of this docision 
has been questioned by Marten, J., on 
the ground that the Court took an erro¬ 
neous viow of what was decided by tho 
Privy Council in tho Mornbassa caso. No 
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doubt the Court considered that the 
Privy Council had decided that the dis¬ 
tinction between Cutohi and Hulai 
Memons had been done away with and 
that all Memons wero as a general rule 
governed by Hindu law, save where a 
local custom to tho contrary was proved. 
But tho Court then proceeded to consider 
the previous decisions of the Porebunder 
Courts, disapproving the decisions of the 
Nyayadhish in February 1915 and the 
Sar Nyayadhish in October 1900, and 
approving of the decisions of the Huzur 
Court in March 1918. It is not for us to 
say that if the Court had rightly read 
the decision in the Mornbassa case as 
applying to Cutohi Memons only, it ought 
to have decided otherwise than it did. 
It has been contended that as this deci¬ 
sion was given after the death of Haji 
Abu it should not be taken into consi¬ 
deration; but the docision did not consti¬ 
tute a change in tho law it laid down 
what the customary law had always been. 

In my opinion, therefore it has been 
proved that tho law in Porebunder is that 
Halai Memons in Porebunder aro governed 
by Hindu law in matters of inheritance 
and successionand this would be sufficient 
to decide the case in favour of defendant 1. 
But assuming that I am not correct, and 
that the custom has not been judicially 
determined, there isabundant evidence in 
tho case that the custom is as contended 
for by defendant 1. The onus of proof 
has been thrown upon him chiefly, it 
seems,on tho ground that Halai Memons 
in Bombay have always Mahomedan law. 
This howovor may havo been duo to 
special circumstances after their arrival 
in Bombay and I am not prepared to ac¬ 
cept tho argumont that bocauso Bombay 
Halais follow’ Mahomedan Law, Pore- 
bundor or Kathiawar Ilalais must be 
takon to follow it unless tho contrary bo 
provod. However that may, it is an 
argument which should be disregarded 
in dealing with tho evidence. That can 
bo divided into two classes : (1) evidence 
of tradition, (2) ovidenco regarding tho 
application of Hindu or Mahomodau law 
to particular instances. Twonty-six 
Halai Memons including many Shothins 
wore examined on behalf of defendant 1. 
They all swore that l'orobundor Momons 
wore governed by Hindu law in matters 
of inheritance and succession. Although 
the Commission sat at Porobundor for 
over two months only two witnesses 
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were called for the plaintiff. The first, 
Joosab Tyab, said he had heard that 
Porebunder Memons were governed by 
Hindu law. The second, Haji Mahomed 
Hasain said : 

‘I caunotsay in what manner and according 
to what law the Porebunder Halai Memons 
divide their property. But it ought to be divided 
according to Mahomodan law.” 

The plaintiff’s witnesses who were ex¬ 
amined in Bombay, were all Bombay 
Memons whose views may be considered 
as expressed by the typical answer of 
Haji Musa Ilaji Oosman at p.355 of paper- 
book : 

There is a strong feeling amongst Halai 
Memons of Bombay that Halai Memons whom¬ 
ever they may be, thoy ought to bo governed bv 
Mahomedan law.” 

The evidence of the Porebunder wit¬ 
nesses regarding the tradition is sup¬ 
ported by the fact that when the opinion 
of the community was invited by the 
Administrator of Porebunder on the 
Government Notification, Ex. M, in 1897, 
several Shethias attended before the Ad¬ 
ministrator and told him that the Pore- 
bunder Ilalais did not wish to follow 
Mahomedan law. . But apart from that 
there 13 no ground whatovor for sup¬ 
posing that those Porebunder witnesses 
were saying something which thoy did 
not boliovo to be true. With regard to 
the importance to bo attached to evi¬ 
dence of tradition given by loading men 
of the community, I may refer to tho 
romarks of their Lordships of tho Privy 
Council in Mir Abdul Ilussain v. Ml. 
Bibi Sona Dero (G). This ovidonce of 
tradition would be negatived if it could 
bo proved that as a matter of fact the 
property of Porebunder Ilalais was dis¬ 
tributed according to Mahomedan law. 

The instances which have boon brought 
forward on both sides have been consi¬ 
dered in detail by tho loarnod Chief 
Justice and I entirely agree with tho 
conclusions at which he has arrived. No 
instanco has boon proved in which tho 
ostato of a Porobuuder Halai Momon has 
been distributed in Porobundor according 
to Mahomodan law, while considering 
tho numbers of the community a largo 
number of instances have beon proved in 
which the distribution has been according 
to Hindu law. The custom may there¬ 
fore be said to have been established by 
evidence. It may also be notod that tho 

(G) A. I. R. 1917 P. 0. 181=45 Cal. 450=45 
I. A. 10=43 I. C. 300 (P.C.). 
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plaintiff’s husband, who may be safely 
treated as responsible for this litigation 
was a party to the proceedings in the 
Porebunder Courts in the matter of the 
decree obtained by Zulekhabai, and there 
it suited him to contend that Hindu law 
governed Porebunder Memons. Refer¬ 
ence has also been made to numerous 
decisions in the Court of the Agent to 
the Governor in Kathiawar on appeal 
from the Courts of states which do not 
possess final jurisdiction, and also in the 
Courts of Junaghad. They are of no value, 
except to show that it has always been 
taken for granted that Halai Memons in 
Kathiawar are governed by Hindu law 
in matters of inheritance and succession, 
while the chief question in dispute was 
whether they were also governed by the 
Hindu law of partition and the joint 
family. I agree that the appeal succeeds 
and tho plaintiff’s suit must be dismissed. 
g.p./r.k. Appeal accepted. 
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Scott, C. J. and Macleod, J. 
Shirinbai and others— Appellants. 

v. 

Batanbai and Navajbai and others— 
Respondents. 

Original Civil Appeal No. 49 of 1917, 
Decided on 3rd September 1918. 

(a) Will —Construction—Bequest to widow 
of life interest—Widow appointed sole exe¬ 
cutrix—Direction ns per oral instructions and 
according to times—Only life interest held 
created — Direction did not confer general 
testamentary power—On death of widow 
property undisposed of was intestate. 

A testator by his will appointed his wife solo 
executrix and gave hor his property for life. He 
tbcu empowered hor by her will to dispose of his 
estate 1 as I have directed her orally aud accord¬ 
ing to tho times, i. o, as circumstances domand” 

Held, (1) that tho will conferred no more than 
a lifo-cstato on tho widow. (2) that the words 
"as I have directed her orally and according to 
the times, i. 0 , as circurastancos demaud,” indi¬ 
cated tho existence of special directions as to 
the objects in whoso favour tho powor wns to bo 
exercised and did not confer a general testamen¬ 
tary power, (3) that on the doath of tho testator's 
widow thoro was an intestacy as regards tho 
property of tho testator in hor hnnds undisposed 
of at hor death. 

(b) Limitation Act (9 of 1908), Art. 123 
Suit to recover share in intestate property 
is governed by Art. 123. 

The limitation applicable to a suit to recovor 
an undistributed share in the ostato of an int¬ 
estate is contained in Art. 123, Sch. 1, Limita¬ 
tion Act. IP 67 0 2] 

(c) Will —Construction—Trust.—Execution 

of trust where terms are doubtful will not be 
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enforced—But when «uch power is executed 
under and in compliance of authority burden 
of proving that power was fraudulently used 
lies on person alleging —Evidence Act (1 of 
1872), S. 102 

Per Scolt, C. J .—A Court will not try to compel 
the execution of a trust where tho terms of the 
trust are not ascertained or ascertainablo, but 
where a power in tho nature of a trust has been 
executed in profoseod compliance with the auth¬ 
ority given, tho onus of proving that execution 
was a fraud on the power lies on tho-e who seek 
by challenging the execution to got possession of 
tho proporty in tho bands of thoeo benefiting by 
the act of tho donee of tho powor. IP 6G 0 2] 

Setalvad and Taraporevalla —for Ap¬ 
pellants. 

Strangman, Desai, Kanga and F. S. 
Talcgarkhan—iot Respondents. 

Scott, C. J. —This is an appeal from 
tho judgment of Beaman, J. We have to 
construe the will of Bomanji Karikhushru 
Modi, who, by Cl. 4 of his will as to all 
his property, made his wife Kuverhai 
“Malok Mukhfcyar” during her life, just 
as the testator was tho owner, free from 
question by any of his other heirs, re¬ 
presentatives, relatives and kinsmen, 
with directions (Cl. 5) that she should 
proteot the children, as ho had protected 
them, according to their means, declaring 
(Cl. 6) that if any of his childron should 
not behave respectfully towards, and act 
■according to the order of, the mother, 
then during her life-time the child should 
not haveany claim to any of the testator's 
property. Cl. 7 provided that 

“agreeably to what v.as written above, tho 
wife waa, during her life-tiino, to carry on 
*Vahivat' (managomont) in respect of every kind 
cf property and make expenses on auspicious 
and inauspicious occasions, as the testator had 
been doing." 

Tho clauso proceeds 

"and in her life timo, keeping God and Mchcr 
Davcr (tho Dipenscr of Justico) beforo hor mind, 
my wife shall duly as I liavo directed her orally 
and according to tho times (i. o , as circumstances 
demand) make hor will, and all my heirs and 
tho heirs of iny heirs shall duly act agreeably 
to the same." 

Tho learned Judge hold that Cl. 4 con¬ 
ferred no move then a life-estate upon 
Kuverhai. In this construction I concur, 
for although “Malok Mukhtyar” would, 
standing by it self, imply absolute owner¬ 
ship that torm is limited by tho words 
during hor life” in Cl. 4 as well as by 
tho implication in Cl. 5 that tho main¬ 
tenance of tho childron should ho pro¬ 
portioned to tho moans of tho testator 
which ho confided to his widow and tho 
directions in Cl. 7 that tho widow during 
her lifo -timo should carry ou Vahivat’ 


and make expenses on auspicious and 
inauspicious occasions (such as marriages 
and deaths). The learned Judge, how¬ 
ever states that in the cases of Thomson's 
Estate, In re, Flerring v. Barrow (l) 
and Pounler, In re Willians v. Pounder 
(2), the Courts wore very clear that 
although an estate for life was given, tho 
lifo tenant had absolute power to dispose 
of tho property inter vivos though he 
had no power to dispose of it by will and 
he was of opinion that the case was in 
all material points identical with this case. 
Kuverhai had a life oetate with uncon¬ 
trolled power of disposition inter vivos. 

The learned Judge is under a misappre¬ 
hension as to Thomson's Estate, In re; 
Herring v. Barrow (l). There the testa- 
tor gave all his property to his widow: 
“for the term of hor natural lifo to bo disposed 
of as sbo may think proper for hor own use and 
benefit according to tbo nature and quality 
thereof and in the event of her decease, should 
there bo anything remaining of the said property 
or any part thereof," 

he gave the ‘part or parts” thereof to 
certain persons. Tho Judges of tho Court 
of appeal expressed tho opinion obiter 
that tho widow took no moro than a life- 
estate with a right to enjoy the property 
in specie. In Pounder, In re; Williams 
v. Poxinder (2). the testator gave his re¬ 
sidue to his wife absolutely and by a codi¬ 
cil revoked this gift and after making a 
specific gift gave his residue to his wife, for 
hor own absolute use and benefit and dis¬ 
posal hut without prejudice to the abso¬ 
lute power of disposal by his wife of all 
tho residue, in case at hor decease any 
part thereof should remain undisposed of 
by hor, ho gave tho same to two other 
persons generally. It was held that the 
widow took a lifo interest with power of 
disposition by act inter vivos hut not by 
will. ^ 

The expression “power of disposal" in 
Pounder, In re; Wtlliamsv. Pounder (2), 
in my opinion, differentiates it outirely 
from tho present case. Moreover the tes¬ 
tator Bomanji provided by Cl. 8 that if 
his wife, that is to say, “administratrix" 
should die without making her will as 
mentioned in para. 7 above:’* 

"thou both my sons Nussorwanji and Scrabji 
shall duly beeomo Malok in equal shares of ail 
kinds of my property and effects” 

and pay cortain legacies as provided. Tho 
testator treats tho property not covered 
by a w i ll of Kuverha i as all hi s p roperty 

(1) 11880) 11 Ch. IX 203. 

(2) L1887J 50 L. J. Cli. 113. 
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thereby indicating that except by her 
testamentary disposition, he expected his 
property to remain intact. Kuverbai made 
a will on 16th May 1905, appointing 
Sorabji executor and died in March 1906. 
Sorabji proved the will. Plis executrix 
Shirinbai is defendant 1. The plaintiff 
is the daughter of Nusserwanji, the other 
sou of the testator who predeceased the 
mother Kuverbai. It is in connexion 
with Cl. 7 of Bomanji’s will and the will 
of Kuverbai that the principal contest 
and the most difficult question arises. The 
plaintiff contends in para. 10 of the 
plaint: 

‘10, The plaintiff says that the said Kuverbai had 
no power to make a will dealing with the estate 
of the said Boroanji Kaikhushru Mody and that 
the whole of the estate alleged by defendant 1 to 
belong to the said Sorabji really belonged to the 
estate of the said Bomanji Kaikhushru Mody and 
is divisible either under Cl. 8 of the said will of the 
said Bomanji Kaikhushru Mody or is divisible 
amongst the hoirs of the said BomanjiKaikhushru 
Mody and the logal representatives of such as have 
died on an intestacy of the said Bomanji Kaikhu- 
shru Mody as to his property after the lifo interest 
therein of the said Kuverbai.” 

Clause 8 of the will of Bomanji referred 

to in para. 10 of the plaint is as follows: 
”8. Should my wife, that is to say, executrix die 
without making her will, that is to say, testa¬ 
mentary writing as mentioned in para. 7 above, 
then both my sons Nusserwanji and Sorabji shall 
duly become Malok (i. e., owners) in equal sharos 
of all kinds of my property and effects and both 
of them shall duly tako certificate (that is obtain 
probate) from the Court: and out of my proporty 
and effects which they may take, thoy shall 
duly pay to their sister Nawajbai Rs. 5,000, in 
words fivo thousand, thirteen months after tho 
demise of their respected mother, and to tho 
said moneys noithor, Nawajbai's husband nor 
any of her creditors whatsoever shall duly have 
any manner of claim or right or title. And if, 
when tho time for payment of the abovo men¬ 
tioned moneys to my daughter Nawajbai, agreo- 
ably to what is written abovo, arrives, the said 
Nawajbai bo not alivo, then, my sons shall duly 
pay her children that there may be in equal 
shares tho moneys appertaining to thoir mother’s 
share. And if the said children bo minors, then 
the moneys in respect of thoir shares shall bo set 
apart and interest thereon shall be realized by 
depositing tho samo in Savings Bank or (invest¬ 
ing tho samo in) Government (Loan) Notes or in 
any good security and (tho moneys) shall be duly 
paid to them on thoir attaining the ago of 
twenty-one years. But Nawajbai’s husband 
shall have no manner of right or claim what¬ 
ever to tho said monoys, and if he should prefer 
any claim, tho same shall duly bo null and 
void.” 

Clause 9 contains a conditional legacy 
in favour of Banubai, the other daughter 
of tho testatrix, similar in terms to that 
in favour of Navnjbai but smaller in 
amount. Cl. 10 is as follows: — 


“10. If my wife and executrix should die with¬ 
out making a will and if any of my sons should 
dio before my wife and should there be son or 
sons of him, then he or they shall duly receive 
his or their father's share, and should thcro be 
a daughter or daughters of him, then iqy other 
son or his sou shall get her or them married and 
shall duly pay to each of tho daughters Rs. 1000 
in words one thousand, when sho attains the 
proper age; and should there' be a wife (widow) 
of the (deceased) son and if she should not re- 
marry, then my other son or his son shall duly 
pay Rs. 2,000, in words two thousand, to her. 
If after, receiving the said amount, she re¬ 
marries then my son or his heirs are duly mu- 
khtyars (i. e., at liberty) to recover tho 6aid 
amount togethor with interest thereon from 
her.” 

It is impossible to hold that the sons 
under Cl. 8 got anything but interests 
contingent on thoir mother not making 
her will as mentioned in Cl. 7. The 
learned Judge has hold that the testa- 
meutary power given by Cl. 7 was void 
for uncertainty on the authority of 
Tletlcy v. llellcy (3), but that notwith¬ 
standing, as Kuverbai did execute a will, 
it cannot be said that sho did not make 
a will as mentioned in para. 7, and there¬ 
fore tho condition has not boon shown to 
have been fulfilled, upon which Cl. 8 
would come into operation. The words 
"shall duly as I have directed hor orally 
and according tojthe times (or as circums¬ 
tances domand)’’ do not seem to me 
consistent with a general testamentary 
power; tho reference to previous oral 
directions indicates the existence of 
special directions as to the objects in 
whoso favour tho powor was to bo exer¬ 
cised. I therefore agree with tho lower 
Court that tho power was limited as in 
the caso of Hetlcy v. Hetley (3). I do 
not, however, feel satisfied that this 
should in tho circumstancos declaro the 
power or trust in tho form of a powor 
to bo void for uncertainty. Tho Court 
is not called on to declaro whether or 
not an unexecuted power should bo exe¬ 
cuted in a particular manner. It will 
not try to compel the execution of a, 
trust where the terms of tho trust or 
not ascertained or ascertainable, but 
whore a power in tho nature of a trust, 
has been executed in professed com-| 
plianco with tho authority given, thej 
onus, as it seems to mo, of proving that, 
tho execution was a fraud on tho power! 
should lie on those who seek by challeng¬ 
ing tho execution to got possession of 
proporty in tho hands of those benefiting 


(3) [1920] 2 Ch. 8GG. 
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by the act of the donee of tho power. In 
many cases one can imagine very little 
evidence would be required to shift the 
onus of proof of title upon the parties in 
possession. 

In the present case I doubt whether 
the Court would not Lest give effect to 
the intentions of the testator by assum¬ 
ing that Kuverbai, who did make a will 
and whom he trusted, has carried out 
the testator's directions, for she refers to 
tho testamentary power conferred upon 
her by her husband's will and makes 
dispositions among tho members of the 
family on line similar to those indicated 
by Bomanji in Cl. 10 of his will to take 
ofleot in dofault of appointment by Ku¬ 
verbai and in the event of the death of 
one of his sons. I have had doubt whe¬ 
ther the provisions of Kuverbai's will 
should not be taken as evidence of tho 
testator’s directions following the course 
taken in Podmore v. Gunning (4). There 
the plaintiffs, the natural children of 
the testator, represented that previously 
to, and at the time of making his will, 
the testator communicated to his wife 
his desiro and determination to givo tho 
whole of his property, real and personal, 
to tho plaintiffs after her death and 
that she undertook that if he made a 
will in her favour she would carry 
into effect his determination in favour 
of the plaintiffs and that upon such 
undertaking and promise ho made 
his will giving his roal and personal 
ostato to his wife absolutely. 

"having perfect confidenco sho will act up to 
those viewH which I havo commuuicatod to her 
in the absoluto disposal of my property after 
her decease." 

The testator’s widow made two wills, 
one almost ontiroly in favour of tho 
plaintiffs and the other giving them 
greatly roducod legacio3—both wills were 
6 u >Boquontly destroyed and tho widow who 
married again died intestate. Tho plaintiffs 
joinod as defondants the second husband 
o tho widow (who claimed as administra¬ 
tor of tho personalty and as tenant by 
the courtesy of tho roal ostato) and the 
heir-at-law and next-of-kin of tho tosta- 
or. Tho Vico-Chancollor hold that tho 
words of the will were consistent with 
the tostutor having given to his wife 
either sorno absolute 'direction or soruo 
g eneral recommendat ion leaving it to her 

(4) [IQ3G1 7 Sim. CM. 
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discretion to act upon it or not and in 
suoh manner as she might think tit. For 
the next-of-kin and heir-at-law it was 
contended that on the face of tho will 
the wife was not to take the property 
beneficially for a longer period than her 
own life. This also was the plaintiff’s 
contention. There were therefore throe 
alternatives before the Court—a secret 
trust for the plaintiff's, a resulting trust 
for the nsxt of-kin and heir-at-law, or an 
absolute estate for the widow. On the 
evidence it was held that no secret trust 
was made out but a -discretion was left 
in tho widow, the Vice-Chancellor hold¬ 
ing that the two first wills of the widow 
wore exotremely strong evidence of what 
passed between her and the testator. In 
the result therefore both the plaitiffs and 
the next of-kin and heir-at-law failed 
In consequence of my doubt9 tho ques¬ 
tion has been argued at a further hearing 
of this appeal. I still doubt if a trust 
for the next-of-kin is more likely than 
tho directions contained in Kuvorbai’s 
will to carry out the intentions of the 
testator. There is however no direct 
hut only inferential evidence as to the 
testator's directions and under all tho 
circumstances of tho case I am not pre¬ 
pared to set aside the decision of tho 
lower Court or to hold that there is 
sufficient evidence of the terms of tho 
power conferred on Kuvorbai. The only : 
remaining question is whother the plain-! 
tiff’s claim is barred by limitation. Itl 
is not barred if Art. 123 applies. In my 
opinion that article does apply, for 
the plaintiffs are suing for a distributive 
share of the property of an intestate.! 
The recent decision of tho Privy Council 
in Mating Tun Tha v. Ma Thit (5) dis¬ 
places tho lino of Indian .cases upon 
which rolianco has been placed for the 
defendants. Tho decree of tho Court 
below must he varied by declaring that 
Kuverbai took only a lifo-estate under 
tho will of Bomanji and directing tho 
Commissioner to take an account of tho 
estate of Bomanji which come into tho 
hands of Sorabji both hofuro and after 
the death of Kuverbai. Tho respondents 
other than Ratanbai must ho treated as 
formal parties throughout tho hearing in 
tho lower Court undor R. 503. Thoroforo 
only one Counsel would ho allowed to 
them in taxation of costs botweon party 

(6) A. I. R. 1910 P. G. 145=44 Oal. 879=44 
I. A. 12=38 I. 0. 809 (P. C.) 
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and party. After letters of administra¬ 
tion were granted to Ratanbai, there was 
no reason for their appearing in the ap¬ 
peal at all as they claimed through Nus¬ 
serwanji, and, therefore no costs can be 
allowed to them on the appeal. The 
order as to costs will be that the costs of 
all parties from the date of the filing of 
the suit to the decretal order of referen¬ 
ce will come out of the estate, and the 
costs of the respondent Ratanbai in the 
Court of appeal will come out of the 
estate. The costs of appellants in the 
appeal must be borne by themselves. 

Macleod, J. —One Bomanji Kaikhush- 
ru Mody died in March 1872,leaving him 
surviving his widow, Ivuverhai, two sons, 
Nusserwanji and Sorabji and two daugh¬ 
ters, Nawa/.bai and Banubai. He left a 
will whereby ho appointed Kuverbai exe¬ 
cutrix and she proved the will in April 
1872. Thereafter she administered the 
estate until her death in 1906. By her 
will she appointed her surviving son So- 
jabji (Nusserwanji having died in 1899) 
her executor and she purported to dis¬ 
pose of all her property, both her own 
and what she had received from her 
husband. After reciting that herdaughter 
Nawa/.bai was dead and had in her life¬ 
time passed a release whereby she had 
given up all her claim against the estate 
of Bomanji, the testatrix proceeds to 
make boquests in favour of Banubai and 
the childron of Nusservanji. By Cls. 9 
and 11 she boquothed absolutely the 

rosiduo to Sorabji. Cl. 11 is important: — 

“With regard to any remaining immovable 
or moveablo proporty and moneys in cash, what¬ 
ever thero may bo and wherever tho same may¬ 
be and whether tho same may be mine or whe¬ 
ther the snmo may have been received by me on 
behalf of (from) my husband or which I may 
myself havo bcou authorised according to my 
husband’s will to give away, I mako over tho 
whole thereof (i, o., everything) to my said son, 
Sorabji Bomanji Modi.” 

From this clause it may bo gatherod 
that Kuverbai thought she had, under her 
huslmnd’s will, a general power to ap¬ 
point Sorabji took possession of theestato 
and continued to hold it as owner until 
ho died in October 1915, leaving a will 
whereby ho appointed his daughter 
Shirinbai oxeoutrix. Tho will was prov¬ 
ed on 19th January 1916. The plaintiff, 
who is a daughtor of Nusservanji, then 
filed this suit praying inter alia that tho 
estate of Bomanji might bo administered 
by tho Court, and that it might bo dec¬ 
lared that Kuverbai had no power to 
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make a will disposing of any part of the 
estate of Bomanji. The chief points for 
consideration were: 

"(1) Whether tho plaintiff’s claim was barred 
by limitation? (2) On a proper construction 
of Bomanji's will did Kuverbai take (a) as abso¬ 
lute owner, or (b) as life tenant with a general 
power of appointment by will or (c)aslife-tonant 
with a special power of appointment by will 
according to the oral directions of tho testator? 
(3) If Kuverbai took only a life-estate and tho 
power to make a will was void for uncertainty, 
was thero an intestacy?" 

The learned Judge in the Court below 
has held that the suit was not barred by 
limitation: that Kuverbai took a life-in¬ 
terest with power of disposition inter 
vivos; that the direction in the will to 
Kuverbai to make a Will was void; and 
that on Kuverbai’s death there was an 
intostacy as regards the property of 
Bomanji remaining in her hands undis¬ 
posed of at her death. Accordingly it 
was referred to the Commissioner to take 
an account of the estate of Bomanji whioh 
was in the hands of Sorabji at the death 
of Kuverbai, with a direction that ho 
should ascertain whether the investment 
standing in the name of Sorabji formed 
part of the estate of Bomanji. From 
that decree Shirinbai filed an appeal, 
while Ratanbai filed cross-objections on 
the ground that it should havo been held 
that Kuverbai took a life-interest only in 
her husband’s estate. On tho question 
of limitation it has been argued that Art. 
123 cau only apply in cases whore the 
claim for a distributive share iu the 
estate of an intestate is made against a 
legal representative of tho docoased or 
some ono legally bound to distributo the 
estate. I agree with tho learned Judge 
that the decision of tho Privy Council, in 
the case of Maung Tun Thn v. Ma Thit 
(5) lays it down that Art. 123 applios to 
every suit in which tho plaintiff sooks to 
recover an undistributed slmro iu the 
estate of an intestate. It is truo that 
tho Indian decisions to tho contrary woro 
not roforrod to, but with all respect those 
decisions appear to have resulted from a 
misreading of what was said by White, J., 
in Issur Chunder Dossv. Jupgtit Chunder 
Shaha (6). That was a suit for a logacy 
and it is obvious that such a suit can 
only lie against a person bound to pay tho 
legacy under tho testator s will. In 
Keshav Jagannath v. Narayan Sakha ram 
(7) Sargent, C. J., said: _ 

(6) 118831 9 Old. 79. 

(1) 11890] H Bom. 236. 
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“Wo concur in tbo opinlou expressed by While 
and Macphorson, J.T., in Issur Chunder Doss v. 
Juggut Chunder Shaha (6) that the articlo only 
applies to a casein which it is sought to obtain 
tho share from a porson who is the executor of 
tho will or otherwise represents tho estato with a 
legal obligation to ‘distribute the estate.' " 

With all respect it will appear from 
the report in Tssur Chunder's case (G) 
that the learned Judges said: 

“Articlo 123 only applies to cases in which the 
property sought to be recovered 13 not only a 
legacy, but is also sought to be rocovorod aa such 
from a person who is bound by law to pay such 
legacy, oithor because ho is tho oxocutor of tho 
will or otherwise represents the estate of tho 
testator.” 


But a suit for a distributive share is of 
an entirely different nature and may lie 
against any one in possession of the 
estate. The next question is, what is 
the proper construction to place upon 
Cl. 4 of Bomanji s will ? It is true that 
tho testator makes Kuverbai ‘Malok 
Mukhtyar’ of all his property, hut only 
during her life.’ Cls. 5, 6 and 7 clearly 
show that the testator intended that 
Kuverbai should carry on tho manage¬ 
ment only of the estate in the same way 
as ho had boon doing, and the gift over 
to tho sons in equal shares of all funds 
of his property, if Kuverbai died with¬ 
out making a will in accordance with his 
intentions, seems to me conclusive that 
tho testator did not give and did not in¬ 
tend to give to his wife a power of dis- 
position inter vivos. 

Then in Cl. 7 there are tho following 
words: 

4 And id her lifo-timo, keeping God and Mebor 
I)a\ar before her mind, my wife shall duly a* I 
have directed her orally and according to tho 
times make her will and all my heirs and the 

same.” * h ° irS 8bflUduIy act agreeably to tho 


It has boon contended that the 
" . 8 constitute a general power of ai 
point men t. But in my opinion thoy cai 
not ho read in that way. They poir 
obviously to tho fact that the testate 
gave certain oral directions to his wi 
and gave hor powor only to make a wi 
in accordance with those direction 
otross has boon laid upon tho words "an 
according to the times." hut it has boo 
shown to us that tho proper translate 
>1 tho actual Gujarati words is “accordiu 
to the circumstances,” i. o., at the tin, 
Kuverbai made her will, 8Q that Kuvorhr 
might make tho testators instruction 
onfor.n to tho circumstancos as oxistin 
when eho made hor will. 

Thoro can ho no ovid’onco now us t 


what these instructions were, but oven 
if there wero evidence, on the authority 
of lletley v. TIetley (3), which appears 
directly in poiut, that evidence could 
not be admitted. The power then is void 
for uncertainty. It has been suggested 
that the case might fall within the prin¬ 
ciple laid down in Fleetwood, In re; Sid - 
graves v. Brewar (8), but that principle 
is only applicable where, on the faco of 
tho will, there has been an absolute gift 
with an indication that the gift is sub. 
ject to a seorot trust, so that it is clear 
there was no intention on the part of 
the testator that the donee should take a 
beneficial interest. Then parol evidonco 
is admissible to prove tho trust so as to 
prevent a fraud, hub if the particular 
trust cannot be proved there is a result¬ 
ing trust in favour of the next of kin. 
Tho last question is, whether, since wo 
cannot give effect to tho will of Kuvor- 
bai, there was in intestacy on her death, 
or whether the gift over in Cls. 8 and 10 
comes into operation. 

The plaintitl contends that it is for the 
defendant to show that Kuverbai died 
without making a will as mentioned in 
para. 7 boforo the gift over comes into 
operation, and as she cannot do so, there 
is an intestacy. Defendant 1 on the 
other hand argues that it makes no differ¬ 
ence whether Kuvorbaidied without mak¬ 
ing a will or whether she made a will 
which is found to bo a nullity. No direct 
authority on tho point has boon cited 
But it seems to mo that tho testator only 
intended that the gift over should take 
cllect in tho caseof his wifodying intestate. 
Ho made no provision for what should 
happen if his wife diod leaving an invalid) 
"ill. Therefore, thoro was aa intestacy.) 
The docreo of tho Court below must hoi 
varied by declaring that Kuverbai took 
only a lifo estato under tho will of 
Bomanji and directing the Commissioner 
to take an account of tho ostate of Bomanji 
which came into tho hands of Sorabji both 
before and after the death of Kuverbai. 

_Q -l* /R .K._^ Decree varied. 

(8) 11880] 16 Oh. D76y7! 
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Martkn, J. 

Chimabai —Plai n t i ff. 

v. 

Dhu!a Kuppa —Dofondant. 

Original Civil Suit No. 3t0 of 1911 De¬ 
cided on 23-9-1918. 
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(a) Civil P. C. (1908), O. 21. R. 66-Pro¬ 
perty subject to encumbrance brought to sale 
— Sale not declared subject to encumbrance 
—Sale is liable to be set aside. 

A property was brought to sale in execution 
of a decieo in a redemption suit to which the 
first mortgagee alone was made a party. Tho 
particulars of sale declared that all the right, 
title and interest of the mortgagor and tho first 
mortgagee would be sold, but the conditions of 
sale, although they specified subsequent mort- 
. gages, did not state that the property would be 
sold subject to those mortgages. The purchaser 
bid for tho property under the impression that 
it was being sold free from encumbrances: 

Held: that the conditions of sale were mislead¬ 
ing and that the parties never having been ad 
idem, the sale must bo set aside. [P 63 C 2 ] 

(b) Civil P. C. (1908), O. 21, R. 65—Duty 
of Court—Court should be very careful to 
see that no taint or touch of fraud or misre¬ 
presentation is found in conduct of its 
ministers 

In sales under tho direction of tho Court it is 
incumbent on the Court to bo scrupulous in the 
extremo and very careful to see that no taint 
or touch of fraud or deceit or misrepresentation 
is found in the conduct of its ministers. Tho 
Court must not fall below tho standard of 
honesty which it exacts from thoso on whom it 
has to pass judgment. The slightest suspicion of 
trickery or unfairness must affect the honour 
of the Court and impair its usefulness. It should 
therefore refuse to enforce against a purchaser 
misled by its duly accredited agonts an illusory 
or uuconsciontious bargain. IP 65 C1) 

Knngn, Captain and Vakil —for Defen¬ 
dant. 

Judgment.—This is an adjourned 
summons under R. 451 of tho Bombay 
High Court Rules to compel a purchaser 
at a Court sale of immovable property to 
pay tho balance of his purchase-money. 
Tho principal questions tlmtariso are: (l) 
whether tho particulars and conditions of 
sale are misleading and did in fact mis¬ 
lead tho purchaser; and (2) whether the 
parties were over ad idem inasmuch as 
tho purchaser says he thought ho was 
buying property freo from all incum¬ 
brances, and tho applicant says that all 
ho or tho Commissioner intended to soil 
wore tho intorosts of tho first mortgagee 
and tho mortgagor in tho property sub¬ 
ject to tho rights of tho second and 
fourth mortgagees. 

Tho summons is taken out in Suit 
No. 3GO of 1911, which was originally a 
redemption suit brought on 5th May 
1911 by cno Chimabai, a widow, to re- 
deom tho first mortgagees defendants 1 
and 2 and their transferee defendant 3. 
Subsequently dofondants 4 and 5 wero 
added as parties in rospoct of a sub¬ 
sequent mortgage of 8th February 1912, 
but it is common ground that their 
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claims have been disposed of in pursu¬ 
ance of a consent decree of 3rd December 

1915 and accordingly they and their 
mortgage may, I think, be eliminated 
for the purpose of the present applica¬ 
tion. Therefore so far as appears from 
the record of tho suit and parties to it, 
the only persons now interested in the 
property are the plaintiff as mortgagor 
and defendant 3 as first mortgagee, he 
holding under a mortgage of 16th Decem¬ 
ber 1909 and a transfer thereof to him¬ 
self of 17th October 1910. In fact there 
are two other mortgages the holders of 
which are not parties to tho suit, viz., 
(1) a second mortgage of 13th April 1911 
for Rs. 2,000 to Damodar Shri Krishna 
(since deceased) and his wife Rakhmabai, 
and (2) a fourth mortgage of 13th April 

1916 for Rs. 3,000 to Rakhmabai (then a 
widow) and Govindnath Ramnath 
Mahimkar. Jt will be observed that 
the above second mortgago was prior to 
the suit and that the above fourth mort¬ 
gage was after it. As I have already 
pointed out, I eliminate the third mort¬ 
gage of 8th February 1912. 

The proceedings in the suit are volumi¬ 
nous and curious, but for present pur¬ 
poses I think it is sufficient to say that 
the Commissioner’s report of 14th April 

1917 found Rs. 22,750 and interest duo to 
defendant 3, and that by a decree of 
Kajiji, J., dated 23rd July 1917, tho 
Commissioner's report was confirmed and 
a deoroo passed for payment hv plaintiff 
to defendant 3 of the above amount and 
fortho9aloof tho immovable proporty in 
question, the procoods to bo appliod in or 
towards satisfaction of the decree debt. 

I lay stress upon tho fact that what the 
Court orderod to bo sold was tho proporty 
itsolf, and that the Court never directed 
the salo to bo subject to any encumbran¬ 
ces or limited tho salo to such interests, 
if any, as tho plaintiff and defendant 3 
had in tho property. In fact the Court 
would nover have mado tho decree it did 
if it had been informed of the true fact9, 
for under O. 34, R. 1, tho suit was de¬ 
fective for non-joinder of tho second 
mortgagee if not of tho third mortgagee 
a 9 well: see Khairajmal v. Dairn (1). 
Mr. Rustomji, the solicitor for defendant 
3, says ho did not know of these mort¬ 
gages until after the decreo of 23rd July 
1917 whon ho made tho usual soarchos 
preparatory to a sale. I do n ot a cce pt 
— (T) U905) 82 Cab 296=32 1. A. 23 (P- C.")7 
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this statement as regards the second 
mortgage, for on looking through the file 
of this suit I find that Mr. Rustomji ap¬ 
peared for defendant 3 when the order of 
27th November 1913 was made adding 
defendant 4 as a party, and that an affi¬ 
davit which was road in that order clear¬ 
ly refers to the second mortgage. I refer 
to para. 2 of the affidavit of defendant 4 
affirmed on 20th November 1913, in which 
he refers to a sale by auction at whioh 
he bought “subject to the second mort¬ 
gage dated 13th April 1911 in the 
said conditions mentioned.” The letter of 
18th November 1913, Ex. B to that affi¬ 
davit, also speaks of the sale being 

subject to the mortgage in tho above suit and 
another mortgage also in tho particulars and 
conditions referred to." 

Similarly, the order of 21st August 
1914 gave liberty to the plaintiff if so ad¬ 
vised ‘‘to make mortgagee 3 party to tho 
suit.” In fact defendant 5 was afterwards 
added. Ho was in fact mortgagee 3, but 
only so if tho second mortgage of 13th 
April 1911 was borne in mind. But as¬ 
suming that Mr. Rustamji had forgottton 
about this second mortgage and that ho 
did not know of tho fourth mortgage, I 
think that when his searches disclosed 
their existence, his proper course was to 
have taken tho further, directions of the 
Judge. T regret that the Commissioner 
did not insist on this being done, for it 
was then obvious that tho decree of 23rd 
July 1917 had been obtained from tho 
Court by a misstatement of tho true 
facts, and that if tho defect in tho 6uit 
could he cured at all, some further order 
under R. 46 or otherwise was necessary 
to deal with the new situation caused by 
the disclosure of the second and fourth 
mortgages. Tho course actually decidod 
on was to proceed with the sale, and ac¬ 
cording to Mr. Rustomji (whose firm of 
Jamshotji, Rustamji and Dovidas had the 
conduct of tho sale), tho sale was to lie 
subject to tho socond and fourth mort¬ 
gages. it is however common ground that 
tho conditions contain no express state¬ 
ment to that effect. Further, Mr. ’ Rus¬ 
tomji in para. 1 of his affidavit of 22nd 
August 1918 admits that ho stated at tho 
auction that tho purchaser would not 
have to pay the moneys duo under tho 
second and fourth mortgages. Mr. Rus¬ 
tamji however says that by the particu- 
arf tho salo was limited to tho right, 
title and interest of plaintiff and defen¬ 


dant 3 in tho property and that state¬ 
ment cures all defects. 

Now, if Mr. Rustomji is correct as to 
what was intended to be put up for sale, 
it is plain that it was a sale of a special 
nature, and that it was necessary to bring 
home clearly to the mind of the pur¬ 
chaser what exactly he was buying. The 
eventual purchaser at the auction was a 
Gujarati buffalo-keeper who cannot read 
and who can only write sufficiently to 
sign his name. He heard of the sale from 
a milkman of his and got a brother to 
procure a print of *tho particulars and 
conditions of sale from the High Court. 
These ho took to his solicitor, Mr. H. N. 
Vakil of Messrs. Payne *fc Co., who ad¬ 
vised him that there was nothing in them 
which should deter him from bidding for 
the property. Accordingly, the next day, 
viz., the 5th March 1918, the purchaser 
and his solicitor attended the auctiou 
salo. 

The lattor was authorized to bid up 
to Rs. 30,000 and the property was 
eventually knocked down to him for 
Rs. 29,000. Now both the purchaser and 
his splicitor swear that they thought 
the purchase was free from any incum¬ 
brances. The solicitor says that if ho had 
had tho slightest doubt on the point, he 
would have told his client and obtained 
his instructions whether ho still wanted 
to bid up to Rs. 30,000. Tho purchaser 
says that if ho had known ho would have 
to satisfy the second and fourth mort- 
gages, or that mortgagees 2 and 4 would 
have tho right to redeem the first mort¬ 
gage, ho would never have instructed his 
solicitor to bid as much ns Rs. 30,000 for 
tho proporty, if indeed undor those cir¬ 
cumstances ho should have boon minded 
to purchase the proporty at all. Both the 
purchaser and his solicitor have been 
cross-examined on these and other state¬ 
ments in their affidavits. Having thus 
had tho advantage of seeing thorn in the 
witnoss-box, I am satisfied that what) 
they say is corroct and that if tho sale 
is what Mr. Rustomji says it was, 
they have bought under a misapprehen¬ 
sion of what was offered for sale. In say¬ 
ing this, I have not overlooked tho fact 
that tho purchaser's solicitor road tho 
conditions but did not road tho particu¬ 
lars. That brings mo to tho conditions of 
sale and to tho argumout of Mr. Captain 
for defendant 3 that no reasonable man 
would he misled by thorn. 
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The purchaser’s solicitor is .a solicitor 
of much experience. His practice is appa¬ 
rently to read conditions carefully but to 
pay little attention to the particulars. Ido 
not commend that practice, but let us see 
what effect the particulars and conditions 
would have on the mind of the hypotheti¬ 
cal reasonable man if read through from 
beginning to end. Turning to the front page 
I find the following prominent descrip¬ 
tion : 

“Suit No. 860 of 1911, Chimabai v. Dhulla 
Kuppa & Co. Particulars and conditions of sale 
relating to the immovable property 'situate on 
the Haines Rond .... to be put up for sale by 
public auction before the Commissioner of the 
High Court on the premises in pursuance of the 
directions made in the above suit . . . dated 28rd 
July 1917.” 

This description is repeated on the 
inner pp. 2 and 3, and it will be observed 
there is nothing there to show that any¬ 
thing except the absolute ownership was 
boing sold. It will be observed however 
that the parties to the suit are set out on 
p. 2, and that the particulars on p. 3 

opon with the words : 

“All the right, titlo and interest of the plain¬ 
tiff and defendant 8.” 

But it will also be observed that no ex¬ 
planation is given as to what has hap¬ 
pened to defendants 1, 2, 4 and 5 and 
their interests. I think therefore a pur¬ 
chaser might fairly assume that the only 
interests which would remain outstand¬ 
ing on completion would bo those of the 
plaintiff and defendant 3. The condi¬ 
tions on p. 4 are described as being 
“conditions of salo of itho property described in 
the notification of sale in Suit No. 860 of 1911.” 

This notification is Ex. 2 and is a noti¬ 
fication of the intended sale of 
“ tho immovable property situate at Haines 
Rond . . . and particularly described in the parti¬ 
culars and conditions of salo hereunto an¬ 
nexed. . ." 

Tho expression “the property” is used 
in conditions 1, 6, 8, 15 and 16. There 
is nothing in conditions 1, 6 and 16 to 
show expressly that tho .expression is 
limited to tho interests of plaintiff and 
dofondant 3 in tho land. As regards con¬ 
ditions 8 and 15 tho expression seems to 
mo to refer to tho land itself. It is at 
any rate cloar in condition 15 that it can¬ 
not refor to the interest of defendant 3, 
for the plaintiff could not mortgage that 
interest nor is tho second mortgage “on’’ 
that interest. Accordingly, stopping 
there, I see nothing unreasonable in a 
purchaser assuming that the word "pro¬ 
perty” was used in tho same sonso 
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throughout, and that it meant the “im¬ 
movable property ^tuate on the Haines 
Road ' described on Hie front page. Con¬ 
dition 6 gives the purchaser the right to 
an abstract of title and deals with re¬ 
quisitions. Condition 8 entitles him to 
a proper conveyance wherein all proper 
parties shall-join. Condition 13 begins 
with the extraordinary provision 

the purchaser shall accept such title as is made 
out from tho document (sic) set out' in Sch. A 
horeto.” 

This cannot be taken literally, as the 
seven documents in Sch. A do not include 
the orders in the suit on which alone the 
right to sell is based. On the other hand 
it will be observed that Sch. A does not 
include the second and fourth mortgages. 
The inference would therefore I think be 
that by completion at latest, the second 
and fourth mortgages vvould no longer 
affect tho title. No reasonable man 
would, I think, guess from this that he 
was to purchase subject to the second 
and fourth mortgages of which he was 
not to bo given even an abstract. I will 
deal later on with the omission of the 
second and fourth mortgages from tho 
abstract of title, and will now turn to 
condition 15, whioh I will read verbatim 

as it is particularly important: 

“15. Thoro is a second mortgage on tho pro¬ 
perty, datod 13th April 1911, from the plaintiff 
to Damodar Shri Krishnadas and his wife Rakh- 
mabai for Rs. 2,000, and a third dated 13th 
April 1916 from tho plaintift in favour of Rukh- 
mabai widow of Damodar Shrikrishna and 
Govindnath Ramnath Mahimkar for Rs. 8,000.” 

Now that condition merely states that 
there “is” a second mortgage and a third 
mortgage (which in this judgment I have 
called tho fourth mortgage). It does not 
state that the property is sold subject to 
those two mortgages, nor that it will bo 
conveyed subject to those mortgages, nor 
that the purchaser will have to covenant 
to indemnify tho mortgagor against them. 
This is no subtle distinction. In Tor¬ 
rance v. Bolton (2) tho conditions of sale: 
seo p. 120 stated cloarly that 
"the purchaser shall tako a conveyance subject 
to tho three said sovoral mortgages, and shall pay 
intorost to tho mortgagees .... from 25th March 
next.” 

This, unlike condition 15, was a clear 
condition, and yet tho salo was rescinded 
because tho particulars did not show that 
what was sold was an equity of redemp¬ 
tion, and tho conditions were only read 
out at tho auction and not i ssue d, and 

(2) (1873] 8 Ch. A. 118. 
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the purchaser alleged he was deaf and 
failed to understand what was read out 
at the auction. The Court of appeal 
there held that having regard to the par- 
tioulars, the burden of proof was thrown 
upon the vendor to show that the pur¬ 
chaser had not been misled, and that the 
vendor had failed to discharge that onus. 
At D. 123 [of (1878) 8 Ch. App .] James, 
L. J., said as follows: 

"I ngroo with the Vice-Chancellor that the 
description of the property in the particulars of 
sale was an improper, insufficient, aud not very 
fair description. It was not right to describe as 
an absolute reversion, or as an immediate rever¬ 
sion, expectant on the death of the tenant for 
life, that which was intonded to be oflered for 
sale, which was in truth an equity of redemp¬ 
tion in a reversionnry interest, which was itself 
a rovorsionary interest in an equity of redemp¬ 
tion. Such a description, in my judgment, was 
calculated, if not intended to entrap—was cal¬ 
culated if not intended to mislead - persons who 
would thereby be entrapped into the auction 
room. A person reading such a description as 
tins, who would bo disposed to invest in such a 
property, would naturally first of all go and in- 
quiro what the value of the property was. and 
would naturally thon apply to au actuary or 
some other person whom ho thought competent 
to give him advice upon such a subject, what 
was the proper deduction to bo made in respect 
of the outstanding lifo-interest If ho had at 
the same time beou informed that what ho was 
buying was an equity of redemption a prudent 
man would consult with his solicitor, or some 
other person capable of advising him in such a 

l ' vcr l ° exact rights and the 
exact liabilities which he was acquiring and 
taking upon himself as purchaser of an equity of 
redemption There being, then, this improper 
and misleading description in the particulars of 
sale I am of opinion that the burden of proof is 
cast entirely on the defendant to show that the 
plaintiff was not in fact misled by what be had 
read, and of that burden the defendant has not, 

sufitei ( 1 “, d ? mCnt J ^charged himself. It was not 
sufliciont to read, m the midst of a long paper 

of conditions, a condition, not oven the first 

ol owing immediately the particulars of sale 

t at he u" f ont3,t,0 ». "hich merely told him 
that the property was subject to several mort- 

lo wl' t a ! ld W >IC , h ® ontBincd 11 'ory long storv as 
we l‘j ’ n Wart V * 001 BS lo Which it might very 

( Imnccry, an iinnieriiato liability tr •. Clin , 

">-‘<* 1- might b. c“,i; J * 

miKl,t ** a,,v ‘imoZv, 

82' t f 

th it .r*; ' 1 ,1|H mi,u l «tiflioiontlv clear nf 

that misrepresentation which was iufuSod ! n 


it by the particulars of sale, and in consequenco 
of which ho was led to bid as ho did.” 

Turning to the Bombay Rules I think 
that R. 422 contemplates that if pro¬ 
perty is sold subject to an encurnbrunco 
it shall he so stated, and the nature and 
amount stated. In condition Id nothing 
is said as to the rate of intorest nor as to 
any arrears. This would ho material 
information for a purchaser to know who 
bought suhject to those mortgages. The 
absence of such information would again 
tend to show that the mortgages would 
be discharged beforo completion. Further 
under S. 55 (l) (g), T. P. Act. the vendor 
is hound to discharge all encumbrances 
except where the property is sold subject 
to encumbrances. 

The above are the principal points on 
tho particulars and conditions. In my 
judgment they entirely fail to bring home 
to any reasonable person what Mr 
Rustomji says was sold, viz., (l) a trans¬ 
fer of a first mortgage suhject to redemp 
tion by the second and fourth mortgagees 
and (2) a conveyance of the equity of re¬ 
demption vested in tho mortgagor subject 
to the second and fourth mortgagees To 
apply James L. J's., words in Torrance v. 
Dolton (2) at p. 121 , the conditions failed 
to convoy to a purchaser's mind this 
information which ought to havo been 
conveyed to him, viz., that what ho was 
buying was tho right of instituting ono 
or more suits in equity, and an imme- 
umto liability to two sums of R* o non 
and Rs 3.000 and interest which ho 
might be called upon to pay at any 
moment. y 

I think therefore that the conditions 
mint be regarded as misleading and that 
in fact they did mislead tho purchaser. 
This is quito apart from w hat was said 
att .o auot.oo by Mr. Rustomji, vi z ., 
that the purchaser would not have to 
pay the moneys duo under tho second 

wifich U Mr m v t L a | l!0S ' r Th0 "Ote 

which Mr Vakil mado at tho time 

against condition 15 was "vendors (sic) 
wore told that that fact would not affect 
tho salo. t Nendors” is of courso a 
s . . for purchasers.” That was tho 
eircct on his „„„d of what Mr. Rustomji 
sai l Mr. Rustomji oxplains his state¬ 
ment to mean that tho purchaser would 
on > ho liable to l,o ro loomed, and would 
not ho personally liable for the mortgage 

debts In saying this ho entirely over¬ 
looks tho position of a purchaser of an 
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equity of redemption, viz. that though 
not personally liable as between himself 
and the mortgagee [see In re Errington 
(3)] he has to covenant with the mortga¬ 
gor to keep the mortgagor indemnified 
against the mortgage debt. This fol¬ 
lows as a matter of course in English 
conveyancing practice: see Key and 
Elphinstone’s Precedents in Conveyan¬ 
cing, Edn. 8, Vol. 1, Form 24, p. 522 and 
notes and Mills v. United Counties Bank 
Limited (4). So, too, under S. 55 (5) (d), 
T. P. Act, the purchaser is bound to 
“ pay . . . the principal moneys due on any 
encumbrances subject to which the property is 
sold and the interest thereon afterwards accru¬ 
ing due.” 

The misleading conditions of sale were 
therefore made a good deal worse by this 
erroneous and misleading statement of 
Mr. Rustomji at the auction. Unfortu¬ 
nately the Commissioner was unable to 
be present at the auction sale, or else 
the misstatement would doubtless have 
beon corrected there and then. 

Mr. Kanga, who appeared with Mr. 
Captain for defendant 3, argued that the 
purchaser's objection re. the second and 
fourth mortgages was not taken in his 
requisitions on title of 13th March 1918, 
and was therefore barred by condition G. 
But in the first place condition 6 only 
bound the purchaser to make his requisi¬ 
tions “on the title as deduced by such 
abstract.” The title as deduced by the 
abstract actually furnished did not how¬ 
ever disclose either of the second and 
fourth mortgages. I do not think there¬ 
fore that the purchaser infringed condi¬ 
tion 6. Further in the absence of ex¬ 
press stipulation the expression ab¬ 
stract” implies a perfect abstract. Apart 
therefore from condition 13 the abstract 
was imporfoot for nondisclosure of those 
two mortgages and accordingly time 
would only run at any rate as regards 
those mortgages from the date when 
they were abstracted. WhatolTectcondi¬ 
tion 13 had on condition 6, I think 
I need not deoido. On the merits it is 
clear that requisition 5 asked by whom 
it was proposed that tho conveyance to 
the purchaser should bo executed. On 
the receipt of tho reply "the plaintiff 
and tho third defondant,” tho purchaser 
by his letter of 18th March asked why 
the second and fourth mortgagees had 

(9) [18911 1 Q. B. 11. 

(1) [1912] 1 Ch. 231. 


not beeu made parties to the suit and 
subsequently by his letter of 3rd April 
required specifically that they must join 
in the conveyance and convey the pre¬ 
mises from their mortgage claims. I 
think this objection really arises out of 
requisition 5 and that this is an addi¬ 
tional reason for holding that it is 
not barred by condition 6. Accordingly 
in this respect I agree with the Com¬ 
missioner's opinion of 26th April 1918. 

This opinion was obtained under 
R. 446, which provides that any dis¬ 
puted question arising out of objections 
or requisitions by a purchaser may be 
brought before the Commissioner who 
shall certify his opinion and shall also 
certify by whom the cost9 ought to be 
borne. The Commissioner in fact certi¬ 
fied that in his opinion the sale was 
not a nullity and that defendant 3 
and the plaintiff were not bound to 
get the second and fourth mortgagees to 
join in the conveyance to the purchaser. 

I am not sure what is the proper course 
for a purchaser to take who desires 
to get such an opinion of the Commis¬ 
sioner reversed by tho Judge. In the 
Chancery Division there is no procedure 
exactly corresponding to Rr. 446 and 44 f, 
but the opinion of the conveyancing 
counsel to tho Court can be challenged 
before tho Judge under R. S. C. 0. 51, 
R. 8. In tho present oaso the purchaser's 
solicitors in their letters of 1st May and 
27th June took tho view that as they 
adhered to their objections on the title, 
tho next stop was for defendant 3 to take 
out a summons under R. 447 as to whe¬ 
ther a good title had boon shown. Even¬ 
tually on 22nd July defendant 3 took out 
the present summons uudor R. 451 for 
payment. Under the above circumstances 
I do not think that tho purchaser is 
barred from disputing tho accuracy of 
tho Commissioner's opinion. If an order 
for payment is made under R. 451, it 
involves a proper conveyance being given 
to tho purchaser under R. 457 Subs¬ 
tantially therefore this summary pro¬ 
cedure under R. 451 amounts to trying a 
specific performance aotion on a summons. 

I need not decide whether tho Court has 
a discretion to require tho matter to be 
determined in a separate suit in the ordi¬ 
nary way nor whether Prosunno humor 
Sanyal v. Kali Das Sanyal (5) would 
apply here, for c ounsel for both t.h e_pur 1 
(5) [1892] 19 Cid. 033=19 I A. ICG (P.O.). 
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chaser and defendant 3 asked me not to 
require a separate suit and consents 1 to 
treat the summons as if it was a suit for 
specifb performance. The plaintiff who 
appoared in person agreed to nothing 
except that the sale should be set aside. 
Under these circumstances I thought a 
separate suit was unnecessary, and that 
the principles of speoific performance 
should be applie 1 to R. 451 despite the 
plaintiff’s attitude as to the procedure. 
Under those circumstances I think I am 
exercising a wider jurisdiction than it was 
competent for the Commissioner to exer¬ 
cise, for in effect I have to decide whe¬ 
ther it is equitable to grant specific per¬ 
formance. Incidentally therefore I think 
it is open to me to review the decision 
the Commissioner arrived at. 

I do not think it necessary to deal in 
any detail with that decision, for the 
views which I have already expressed 
show that I disagree with its conclusions 
and reasoning. The Commissioner was 
of opinion (a) that the purchaser could 
not object to the salo, for he purchased 
the property knowing full well what was 
offorod for salo and (b) that condition 15 
was notice to the purchaser that the salo 
di 1 not allect the rights of the second 
and fourth mortgagees. lie appears how. 
over to have entirely overlooked what 
Lord Macnaghten described as a principle 
of supremo importance and which, briefly 
state 1, is the principle of scrupulous 
fairness to High Court purchasers. I 
refer to Mahomed Kala Men v. liar, 
perink (6), whore both Courts in Rurma 
lm I overrule 1 a purchaser’s objections 
that ho had been misled by the officers of 
tho Court into bidding Its. 40,000 for a 
valueless equity of rolomption ; whereas 
bo thought bo was buying free from all 
encumbrances. There Lord Macnaghten, 
in delivering tho ju’gmont of their Lord- 

ships of tho Privy Council said (at p. 35 
of :ir. f. A ) ; 

Ttioir L >rds1ii|>s r/* R ret to pay that in their 
opinion there ha, been a lamentable miecarriugo 
of justice hi this c;iso." 

And Jit p. 37 : 

“ Ho tho in alter would have stood if the ques- 
, " arisen between outsiders and the Court 
had had no concern in the matter beyond tho 
duty of exercising its judicial functions. | 5 „t 
over and ab.ve all this th re is involved in this 
case a i nndol,, of supreme imparlance which 
the learn, d Ji, |g 0K of the Ci.i-.l Court nntirdv 
disn K»rd<d. It has b,e„ laid do*,, nfia ,„ and 

<c) ;,G ^ •*»=» «<-■. m^ c i. A . 
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again that in sales under tho direction of tho 
Court it is incumbent on tho Court -to bo scru¬ 
pulous in tho extreme and very careful to fee 
that no taiut or touch of fraud or deceit or mis-| 
representation is found in tho conduct of its; 
ministers. TheCourt.it is said, must at nny, 
rate not fall below tho standard of honesty which; 
it exacts from those on whom it has to pass judg* 
meat. The slightest suspicion of trickery or 
unfairness must aflect the honour of the Court 
aud impair its usefulness. It would bo dis¬ 
astrous, it would bo absolutely shocking, jf^ 
the Court were to enforce against a pur¬ 
chaser mi-led by its duly accredited ngents a 
bargain so illusorv and so unconscientious as 
this." 

I must not be understood to impute 
nny intentional unfairness hero. I do not 
do so; but neglect of elementary princi¬ 
ples in settling conditions of sale may 
easily mislead a purchaser. It must he 
rememberod that the vendor knows his 
titlo and the purchaser does not, and 
that accordingly conditions guarding 
against a known defect must clearly 
show to a purchaser what that defect is. 
And condition 15 does not stand alone. 

I have already commented on the first 
sentence in condition 13. Apart from its 
inaccuracy, it is to my mind a typical 
example of a con lit ion which shouhi ne¬ 
ver have been inserted in any Court-sale. 
If that sort of condition was to be pre¬ 
valent, no purchaser would be safe in 
even bidding without first employing a 
solicitor to abstract, inspect and advise 
on the documents specified in tho sche¬ 
dule. So, too, I think it was quite wrong 
not to abstract tho second and fourth 
mortgages. The excuse given by M r . 
liustomji is that theso documents were 
not in bis possession and that bo acted 
under tho Commissioner's directions. Ho 
seems to have entirely overlooke 1 the 
fact that an abstract is an abstract of 
title and not merely of documents in the 
vendor's possession, and that the inten¬ 
tional omission of material documents 
in an abstract is a serious offence Mr. 
Rustornji however frankly admitted that 
lie bad little experience of mortgage ao- 
tions. This was unfortunate both for 
fho purchaser and the Commissioner as 
they bad largaly to roly on bis work; and 
I think under I lie circumstances it would 
have been legitimate for the Commis¬ 
sioner to require counsel's opinion to ho 
taken. 

Mr. Kanga argued that tho point as to 
the conditions being misleading was not 
taken hoforo tho Commissioner, and that 
consequently I should disregard the pur- 
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chaser’s present complaint. He also ar¬ 
gued that this complaint was an after¬ 
thought by the purchaser in order to get 
out of a bargain which had become un¬ 
profitable by reason of some recent Muni¬ 
cipal orders limiting the number of 
buffaloes that can be kept in a certain 
space. The latter suggestion is, in my 
opinion, quite unfounded. The purchaser 
offered before me, as he had offered pre¬ 
viously, that he would complete the sale 
if the second and fourth mortgagees would 
join or reconvey. That offer was refused 
by defendant 3 who insisted that the 
sale was subject to the second and fourth 
mortgages. As regards the former argu¬ 
ment, the purchaser did take the main 
point before the Commissioner, viz., as 
to the two mortgages. His attitude was 
to get what he thought he had bought, 
vi/,., the property free from incumbrances. 
It was not till that point was decided 
against him that the question as to being 
misled would really arise. Further it is 
just possible that his solicitors felt some 
hesitation in arguing before the Com¬ 
missioner that conditions approved by 
the Commissioner were misleading. 

I do no think therefore there is any 
substance in this argument of Mr. Kanga, 
nor that there has been any such delay 
on the part of the purchaser as might 
disentitle him from taking the points he 
has. The more the purchaser was mis. 
led by the conditions, the moro likely it 
would bo that ho would require time to 
realize that first the vendor and secondly 
the Commissioner were of opinion that 
ho had bought something quite different 
from what ho thought he had bought. 
Mr. Kanga laid stress on the words all 
the right, titlo and interest. . .” in the 
particulars. Hut the conditions must bo 
read as a whole and I have given my 
opinion of them as a whole. It is 9aid 
that it has been the practice for the last 
50 years or more to insert these words 
in the auction particulars in Court sales 
in mortgage suits. If that be so, I think 
it is high time to make a change and to 
drop theso words in the particulars. 
That they aro depreciatory is obvious. It 
is also an objection that they afford a 
refuge for the lazy or incompetent prac¬ 
titioner, for he can deliver a short or 
defective abstract without taking the 
trouble to get his titlo into order, and 
can answer requisitions by saying that 
the purchaser only bought whatever in¬ 


terest, if any, the vendor had. On the 
other hand I have not yet heard any 
reason for their insertion, and I cannot 
help thinking that the practice, if it 
really exists at all, arises from a 
confusion between decree for sale in 
a mortgage suit on the one hand and 
executions of a money decree against 
a judgment-debtor on the other hand, in 
which latter case all that can be sold is 
of course the right, title and interest of 
the judgment-debtor. 

I asked Mr. Kanga what precise form 
he thought the conveyance would take 
and whether the mortgage debt of defen¬ 
dant 3 would be transferred. The reply 
was that the conveyance would only be 
of all the right, etc. Now’ the right of 
a mortgagee is to hold the property as 
security for the mortgage debt, and, as at 
present advised, I am not satisfied what 
the position of the purchaser would bo 
if tho mortgagee only transferred his 
interest in the land and nob in the debt. 
There is of course no question of the 
present being a sale by a mortgagee under 
the power of sale. Mostyn v. Mostyn (7) 
is an instance of a Court sale where 
the purchaser was held entitled to an 
absolutoconvevance notwithstanding con¬ 
ditions under which it was argued that 
the property was only sold subject to cer¬ 
tain encumbrances. Accordingly there 
the first mortgagees were held not en¬ 
titled to insert in the conveyance the 
qualifying words: 

‘according to their estate and interest in tho 
premises .... and not further or otherwise.” 

I have not overlooked the recent deci¬ 
sion of tho Privy Council in Hct Ram v. 
Shadi Ram (8), whore it is said at p. 133 
(of 45 7. /I.) that 

‘‘on the making of tho order absoluto (for sale) 
the security as well as tho defendant's right to. 
redeem are both extinguished, nncl that for tho 
right of tho mortgagee under his security tbero- 
is substituted tho right to a sale conferred by tho 
decree.” 


Assuming, without deciding the point, 
hat that passage is applicable to th& 
lecree of 23rd July 1917, I think it doos- 
>ot assist defendant 3, for his right would 
)o to have the property itsolf sold and 
,nd not the interest of himself and the- 
nortgagor in it. I do not propose to 
liscuss tho interesting question raised in 
ice v. Liddell (9 ) as to how far a decre e- 

(7) 118931 8 Oh. 376. 

(8) A- I R 1918 P. O. 31 = 40 All. 407—4& 
I. C 798=15 I. A. ISO (P.C.). 

(9) [1913] 2 Ch. 02. 
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for foreclosure is binding between the 
parties to a suit as contrasted with those 
who are not parties. 

I think however in the present case 
that the insertion of the words 'right, 
title and interest” coupled with the other 
conditions does raise the point whether 
the Commissioner had any jurisdiction 
to effect the sale contended for by defen¬ 
dant 3. An official executing the Court’s 
decree has no power to alter or amend 
that decree. That is for the Court alone 
to do. Here the Court, thinking all 
parties were before it, ordered the w hole 
property to be sold. The Commissioner 
however according to defendant 3 has 
sold something quite different. As ut 
present advised I am inclined to think 
he had no jurisdiction to do so, but I do 

not proposo actually to decide the point 
as it has not been argued before me, and 
I can arrive at my conclusion quite apart 
from it. Nor again do f propose to com¬ 
ment on the inaccurate recital in the 
Commissioner's report of 14th April 1917 
a9 to the inquiry lie was directed to make 
by the consent dccreo of 3rd December 
1915; nor on the inaccurate finding that 
a certain sum was duo to defendant 3 
under the “transfer of mortgage of 17th 
October 1910.” A perusal of the decree 
or orders of 11th October 1911, 21st 
August 1914 and 3rd December 1915 will 
show what I mean and that the present is 
an unusual case. The mortgagor was not 
a party to the transfer, and there is a 
difference of some Hs. 10,459 between 
what the mortgagor has to pay under the 
mortgage and transfer, an.l what can he 
claimed under the transfer alone • an.l 
this difference of Rs. 10,459 the trans¬ 
ferors, defendants 1 and 2, and not tlio 
mortgagor, have had to pay to defendant 3. 
The report was however confirmed by 
the order of 23rd July 1917; fio I doubt 
whether the purchaser could take any 
objection to it and in fact ho has not. 
lhoro appears to ho a olorical slip in tho 
dccreo as to the future interest being at 
one and a half per cent "per annum" 
instead of per month" as in tho Com¬ 
missioner’s roport. 

This brings mo now to my conclusions 
on tho summons. I have only to add 
that as tho purchaser's offer to corn 
Phito an unencumbered sale has been ro¬ 
used, ho asks for tho sale to ho set aside, 
do not understand him to ask tho Court 
to enforce a sale free from encumbrances 


In this, I think his counsel Mr. Vakil, is 
right, for if lie asked for speeifie perform¬ 
ance of the contract as he understood it, 

I should then have to consider whether 
defendant 3 or the Commissioner ever 
intended to make such a contract, and if 
not, whether it would he equitable to 
grant specific performance against them. 

In my opinion this is not a case which, 
can ho decided merely on the true con¬ 
struction of the particulars and condi¬ 
tions of sale coupled with Mr. Ru6tamji's 
statement at the auction. In my judg¬ 
ment the view is that the parties were 
never raally ad idem, for the vendors 
honestly thought that they were selling 
one thing and the purchaser honestly 
thought lie was buying another thing. 
Further, even if the question of construc¬ 
tion he decided in tho vendor’s favour, 

I am satisfied that lie cannot hold the 
purchaser to the contract having regard 
to the misleading conditions of sale and 
tho statement at the auction. 

My conclusion therefore is that hav¬ 
ing regard to all tho circumstances of the 
case this sale cannot he upheld in a Court 
of equity and must he set aside. 13ut 
I think I need not put the parties to tho 
expense of a separate summons for the 
return of the deposit and costs. As to 
this I think I have power to act under 
R. 449, and I accordingly direct that the 
purchaser be repaid his deposit and also 
his costs, charges and expenses occasioned 
by his bidding for and being declared 
the purchaser of tho property and of and 
incidental to the proceedings before tho 
Commissioner. IIo must also, I think, ho 
paid his costs of this summons. All these 
costs will l>o paid to him by defendant 3 
without prejudice as to how sucli costs 
and defendant 3’s own costs of the sale 
and this summons should ultimately bo 
borne as between defendant 3 and the 
person entitled to tho equity of redemp¬ 
tion. 1 laintiff must hear her own costs 
if any. The order will ho prefaced by a 
statement that tho Court being of opinion 
that tho certified opinion of the Commis¬ 
sioner dated 26th April 1918 ought not to 
ho uphold and that tho conditions of salo 
wore misleading an.l that tho parties were 
never a.I idem as to what was being sold, 
dismisses defendant 3’s application for 
payment of the balance of tho purchase- 
money and directs that tho auction sale 
purj orte.l to ho effected in this suit l;e 
sot asido. 
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That finishes all I have to say on the 
summons. I should now briefly refer to 
a petition which the plaintiff Chimabai 
.presented to me on 14th September 1918, 
asking for a review of Kajiji J.’s order of 
23rd duly 1917, or alternatively for an 
inquiry by the Government Solicitor or 
otherwise. This is the result of the ad- 
• journment which I granted her from the 
6th to 17th September in order to obtain 
legal assistance and to urge anything she 
might wish to urge on the above sum¬ 
mons. Pan 2 of the petitiou is inaccu¬ 
rate, but it raises no objection to the sale 
being sot aside. The remaining 40 para¬ 
graphs deal with the suit generally. Till 
l real them I had not been informed that 
this was the same suit as that in which 
serious charges of forgery were recently 
made, and in which it was alleged that 
tho letter-books of the solicitors on both 
sides had been tampered with. The facts 
will bo found in Imperator v. Ramdin 
Binda (10). 

1 accordingly thought it proper, parti¬ 
cularly as the petitioner was a litigant 
in person, to call for the file of that cri¬ 
minal case, and also with the assistance 
of my Registrar, Mr. Bhojwani, to go 
through the more material documents on 
tho file of the civil case. In the result 
I see that this civil suit is one which has 
been dealt with by Macleod, J., or bv 
Kajiji, J. t while acting for him. T think 
therefore that the plaintiff's petition 
should be dealt with by Macleod, .T., nnd 
I will accor lingly direct it to bo for¬ 
warded to him lor disposal. I express no 
opinion on tho merits nor whether having 
regard to tho lapse of time that petition 
cun be entertained. But if I havegrasped 
the figures correctly, it is unpleasant to 
think that a mortgage for Rs. (5.000 on a 
property now worth Rs. 29,000 can in 
some ton years swell to Rs. 22,750, and 

thatsomemeansin those ton yearsworonot 
takon to stop compound intoreit mount¬ 
ing up at 15 per cent per annum with 
monthly rests, for that interest practi¬ 
cally nullified tho substantial successes 
which the plaintiff appears to have 
gained in fighting the claim of defen¬ 
dant 3 and his transferors, defendants 1 
and 2. As regards defendant 3, he ap¬ 
pears to havo paid Rs. 18,256 to defen¬ 
dants 1 and 2 on the transfer of 17th 

(10) Criminal Appeal No. 57 of 1918, decided by 
Heaton and Beaman, JJ., on 19th Juno 1918 
(unreported). 


October 1910 and to have been repaid by 
them Rs. 10,459 in pursuance of the 
order of 21st August 1914 and to be still 
owed by the plaintiff the above Rupees 
22,750 and upwards. So he has got or is 
entitled to over Rs. 33,000 for his outlay 
of Rs 18,256, verily a case of an estate 
being eaten up by compound interest, ft 
is therefore not surprising that tho peti¬ 
tioner lays stress on tho alleged agree¬ 
ment contained in the two letters of 
27th .Tune 1914 between her former 
solicitors and the solicitors for defen¬ 
dant 3 undor which, according to her, 
defendant 3 agreed to forgo interest in 
consideration of being allowed to give up 
possession. It is these letters which her 
former solicitors Messrs. Jehangir, Mehta 
and Sornji and the solicitors for defen¬ 
dant 3, Messrs. Jamshetji, Rustnmji and 
Dovidas, both say are forgeries. She re¬ 
torts by saying they havo conspired to 
injure her interests. 

I regard this petition however a9 dis¬ 
tinct from the summons and it does not 
now I think affect the purchaser. But 
I think tho history of this unfortunate 
suit with its charges of fraud and forgery 
makes it all the more essential that a 
purchaser should know precisely what he 
is buying and that the Court should gi'e 
him adequato protection and that he 
should not bo asked lightly to step into 
the shoes of defendant 3. 

But whether tho plaintiff's petition for 
a review be granted or not, it will pre¬ 
sumably bo necessary for defendant 3 
to take some further step before his secu¬ 
rity can be realized, and when ho does 
so and tho plaintiff is heard on that ap¬ 
plication, I have no doubt but that this 
Court sitting as a Court of equity will 
ace that equity is done to tho plaintiff 
and defendant 3 aliko. 

O p /r.k. Order accordingly. 
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second Appeal No. 1185 of 1916, De¬ 
ed on 5th April 1918, from decision 
Asst. Judge, Ratnagiri, in Appeal No. 

.f 1916. 
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(a) Tori— Trctpai* — Tree* overhanging 
plaintiff* land can be cut off apart from any 
question of damage*—Tree*. 

Whore trees belonging to one man overhang 
another man's land the latter has the right to 
cut ofl the overhanging portion* of ti e trees, and 
ho has the right also to maintain an action to 
enforce that right, if it is disputed, apait from 
any question of damages. \1 J CO O J] 

(b) Easement* Act (1882), S. 18—Custom 
that person over whose lend tree* of another 
overhang is not entitled to complain i* not 
reasonable. 

A custom that a person over whose land trees 
belonging to another overhang is not entitled to 
complain is neither definite nor reasonable. 

IP 00 C 21 

(c) Easement* Act, S. 18— Overhanging of 
tree* whether customary easement—Quaere. 

{Juaere ,—Whether the right to retain tree9 
overhanging another's land is si customary ease¬ 
ment within the meaning of S. 18 , Easement* 
Act. IP 70 C 1] 

P. V. Nijsure —for Appellant. 

N. V. Ookhale —for Respondent. 

Shah, J. — This second appeal arises 
out of a suit brought by the plaintiff for 
an injunction ordering the defendant to 
remove the trees overhanging hi9 land 
and for damages. Both thc< lower Courts 
have allowed the plaintiff’s claim as to 
the injunction, and directed that the de¬ 
fendant should remove and cut off the 
portions of the trees in suit which over¬ 
hang the land of the plaintiff at his ex¬ 
pense. failing which the plaintiff is to 
ho at liberty to cut thorn down at defen¬ 
dant s cost. The damages were not proved 
and tho claim as to damages was conse¬ 
quently disallowed. In the appeal be¬ 
fore us two points have been urged by 
Mr. Nijsure: first, that as no damages 
are proved, no injunction could ho 
granted, and secondly, that the defen¬ 
ds!', t should have been allowed to prove 
tho alleged local custom as to his right 
to retain tho trees overhanging tho plain, 
tilf s land. As to the first point I have 
no hesitation in disallowing tho appel¬ 
lant's contention. It is clear on tho 
authorities, and for tho purpose of this 
point it is not disputed before us, that 
tho plaint iff has tho right to cut off 

thoso portions of tho trees which over, 
hang his land. I his right is recognized 
in Lemmon v. Well, (1). I lari Krishna 
Josln v. Shankar Vtthal (2) and Lakslnm 
N arain lianerjee v. Tara Prosatin a Ha. 
nerjec i\\). ft is conceded that if tho 
plaintiff had suo 1 only for an injunction 
b° ‘‘ould have maintained tho action 
ID IlK'M a. C. l 
(') It‘■PM HI I Join. 120. 

( ) llou j .'!! Cal Pll.’ 


The last two of the cases cited above are 
instances of such actions. But it is 
urged that as the plaint iff has in fact 
claimed damages and has failed to prove 
them, his claim as to injunction cannot 
he allowed. No authority is cited in 
support of this proposition, and on 
principle I am unable to make his claim 
for an injunction dependent upon his 
ability to prove actual damages. The! 
plaintiff has the right to cut off thej 
overhanging portions of the trees, and,; 
in my opinion, ho has the right also to| 
maintain an action to enforce that right 
if it is disputed, apart from any question 
of damages. In tho present case the 
matter does not rest there. It has been 
found by both the Courts that the over¬ 
hanging trees are likely to cause damage 
to tho plaintiff. Under these circum¬ 
stances tho first joint fails. 

As regal ds t ho alleged custom, the 
defendant described the custom in tho 
written statement in these terms: 

"No owner of plantation can make a com¬ 
plaint ngaiutt urn (Ler owner even if llicfo tiees 
grow in any direction in ti e air. There is a 
vahivat (custom) to this c* fleet in our provinco 
continuing for over thousands of year*." 

When the issues were framed there 
was no specific issue iai?ed ns to this 
custom. After the hearing of the suit 
commenced an application was n ftde on 
29th November 1915 in which the de¬ 
fendant requested the Ccuit. to laise 
the issue as to custom in these terms: 

"Dees defendant pr vo that there is a custom 
in the village not to complain against overhang¬ 
ing of cocoauut trees over every neighbour's 
land?" 

The trial Court disallowed tHo appli¬ 
cation of tho defendant for this is^uo 
and the evidence lclating to it. It i s 
urged before us that, the trial Com t. 
should have allowed the defendant an 
opportunity of proxing this custom. 
Having regard to the Ion s of the issue 
it scorns to mo that tho trial Court wasi 
right in disallowing tho defendant's np-1 
plication. As stated in tho written stale 
merit and ns indicated in the proposed 
issue, t hero is a custom in the village riot 
to complain against tho overhanging of 
cocoa nut trees over neghhoms* lands.; 
It seems to me that such a custom would' 
not he reasonable and cannot he pleaded j 
In etloct it amounts to a plea that n| 
person wlio^e right to land is infringed 1 
cannot sue in respect of that infringe¬ 
ment. Apart from tho form in which 
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the alleged custom is stated by the de¬ 
fendant it seems to me that in substance 
it is indefinite and vague and in my opi¬ 
nion it will serve no useful purpose to 
‘direct at this stage an inquiry as to a 
custom, which, as stated by the defen¬ 
dant does not appear to he either reason¬ 
able or definite. In this view of the case 
it is not necessary to consider Mr. 
Gokhale’s argument on behilf of the res¬ 
pondent that there could bo no custo- 
'mary easement in respect of the right to 
overhang the trpes ou a neighbour’s 
land as such a right is not an easement 
within the meaning of the definition of 
‘easement" under the Easements Act. 
I express no opinion on the general 
question as to whether the right to re¬ 
tain the trees overhanging the neigh¬ 
bour’s land is a customary easement 
within the meaning of S. 18, Easements 
Act.. On these grounds I would dismiss 
this appeal and confirm the docree of the 
lower appellate Court with costs. 

Kemp, J. —I agree. 

G.P./u.K. Appeal dismissed. 
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Heaton and Hayward, JJ. 

Murlidhar Bhagwandas, In re — Ac¬ 
cuse 1. 

Criminal Ref. No. 95 of 1917, Decided 
on 10th July 1918, made by Chief Presi¬ 
dency Magistrate. Bombay. 

(a) Extradition Act (1903), S 7—Offence 
of cheating not mentioned in treaty—Perion 
accused of cheating in Hyderabad can be 
made subject to warrant under S. 7. 

A person accused of cheating in tbo Hydera¬ 
bad State can bo made tbo subject of a warrant 
under S. 7 notwithstanding that the offonco of 
cheating is not mentioned iu Art. 4 of the Treaty, 
dated 8th May 18G7, between the British Govern¬ 
ment and the Hyderabad Stato. IP 71 C ll 

(b) Extradition Act (1903), S* 7, 8, 8-A 
and 18 — Magistrate cannot, apart from 
S«. 8 and 8-A, ndmit to bail person arrested 
under S. 7 — Criminal P. C. (1898), S. 496. 

The provisions of S. 7 12). Extradition Act, 
overrido the provisions of 3 496, Criminal P. 0., 
so that a Magistrate has no power, apirt from 
Sr. 8 and 8-A, Extradition Act, to admit to bail 
a person arrest :d uudor S. 7 of tho Act. 

IP 71 C 21 

Strongman and Nicholson — for tbo 
Crown. 

G. N.Thakor — for Accused. 

Heaton, J. —The Chief Presidency 
Magistrate, finding himself in difficulties 
in a cise which ho ha 1 to de&l with 
under tho Extradition Act 15 of 1903, 
has referred certain questions to us which 
ho is empowered to do by S. 132, Crimi¬ 


nal P. C. The questions are four in 
number, but the one of chief importance 
arises out of the controversy, to put it 
briefly, whether a person accused of 
cheating in the Hyderabad State can be 
made the subject of a warrant under S. 7, 
Extradition Act. If we read the Aot by 
itself, no doubt on the point arises, be¬ 
cause cheating is an extradition offence 
as appears from the schedule to tho Act. 
But the attention of the Chief Presidency 
Magistrate was called to the extradition 
treaties between the Governor-General of 
British India and the Hyderabad State 
and having read the treaties and referred 
to S. 18 of the Act, a doubt did arise in 
his mind. It was this : cheating is an 
extradition offence under tho Act, but it 
is not one of those offences for which 
extradition is provided by tho treaty. 
S. 18 says that nothing in the Act is to 
derogate from the provisions of tho treaty. 

The argument then proceods : if we 
extradite under the Act for an offence not 
mentioned in tho treaty, we are derogat¬ 
ing from the provisions of tho treaty. 
That, to my mind, quite clearly is an 
argument based ou the assumption that 
because the treaty provides that there 
may bo or shall bo extradition in certain 
cases, it implies that there shall not bo 
extradition in other cases. I can say 
this after listening to the arguments and 
after much discussion, that there is no 
other logical basis for the contention. 
For the treaty itself does not say that 
there shall not he extradition in other 
cases, and therefore if it moans that, it 
means it not by what it says but by what 
it implies. I do not wish for a moment 
to be understood as meaning that there 
may not bo great forco in that way of 
putting tbo case. But wo have to deter¬ 
mine whether or not the treaty does 
imply that there should bo no extradition 
except in the matter of offences named in 
the treaty. And though thore may be 
forco in the argument urged by Mr. 
Thakor, it seems to mo there is a groat 
doal more force in the arguinont urged on 
tho other side. When analyzed and re¬ 
duced to tho smallest possible compass, 
it really comes to this: whether extradit¬ 
ing under the Act for an olTonco not 
mentioned in tho treaty dorogat.es from 
the provisions of tho treaty, and wo have 
to consider what the word "derogate" 
means. Now it certainly does not dero¬ 
gate from the express provisions. 
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Therefore again we are reduced to a 
consideration, whether it derogates from 
the implied provisions, or rather whether 
there are implied provisions of the kind 
asserted. So that we aro practically 
reduced to the first argument over again. 
If cannot think that it is implied in the 
'treaty that there cannot ho extradition 
for offences not mentioned in the treaty. 
Principally for this reason, if wo imply 
it, we imply that the British Govern¬ 
ment by making a treaty with a Native 
State deprived itself of the power to 
legislate regarding a matter which fell 
within its own legislative powers, i. e., a 
matter of arresting persons who aro sup¬ 
posed to have committed certain olTencos 
in Native States. The power of making 
such arrests is essential where there is 
an extraction treaty and it may bo very 
dosirable whore extradition is or can ho 
arranged for otherwise than by treaty. 
I cannot think that the Government in¬ 
tended by this treaty to deprive itself of 
the power to legislate for the purpose of 
facilitating extradition which could ho 
arranged for othorwiso than by treaty. 
To imply this seems to me to imply what 
f cinnot think the Government wished 
to do, what there was no necessity for 
doing, and what on the whole it seems 
to mo would ho unreasonable to do. Tn 
arriving at this conclusion I am in¬ 
fluenced by the nnturo of the relations 
between the Government of India and 
Native States. I do not a-sort that the 
aaino conclusion would ho reached if the 
parties to the treaty were on both sides 
independent Sovereign States, f have 
therefore no difficulty in my own mini 
in answering the first question put by 
the learned Chief Presidency Magistrate, 
which is : 

Whethor in view of S. 1R. Extradition 
|Act to of lOOd, the ofTonce of cheating 
is an extradition ofTonce so far as British 
India and Hyderabad State are concerned 

notwithstanding its omission from Art. I 

of rlie Treaty, dated Hth May 1R07, 
between the British Government and 
Hyderabad State? My answer is that 
tho offence of cheating is an extradition 
offence so far as British India is con- 
icerned notwithstanding its omission from 
Art. 4 of the Treaty. Whether it. is an 
extradition offence so far as tho Hy lera- 
• a 1 State i-. concerned I really do not 
know, and for the pnrposos of this ease 
*t i-. quite immaterial to consi lor. i v »ues- 


tious 2 and 3 do not seem to me to 
need an answer for tho purposes of this 
reference. 

Question 4, to put it briefly, is whe¬ 
ther the Magistrate his power to admit 
an arrestol parson to bail apart from the 
provisions of Ss. 8 and 8 A of tho Act. 
1 think he has no such power. The Act 
directs that the person, when arrested, 
shall,* “unless released in accordance 
with the provisions of this Act,’’ ho 
forwarded to the place and delivered 
to the person or authority indicated in 
the warrant. Then by Cl. 2, S. 7 and 
by Cl. 1 of the same section it is provided 
that the Magistrate shall act in pur¬ 
suance of the warrant. If lie does those 
things, it is not open to him to act under 
S. 490, Criminal P. C., and to admit to 
hail otherwise than is provided in the 
Indian Extradition Act, and as tho pro¬ 
visions in the Indian Extradition Act aro 
so specific and so cloir, there is in my 
mind no doubt that they override the 
provisions of S. 490. Criminal P. C., and 
I Would answer question 4 accordingly. 

Hayward, J. — I concur. The main 
question to lie answered is whether cheat¬ 
ing is an extradition offence notwith¬ 
standing its omission from Aits. 3 and 4 
of the Treaty with tho Hyderabad State 
and in view of the provisions of S. 18, 
Extradition Act 15 of 1903. 

The question must, in my opinion, bo 
answere 1 in tho affirmative. The effect 
of Arts. 3 and 1 of the Treaty referred 
to in this reference amounts to this: that 
the surrender of a person charged with 
cheating shall not he a lioundeu duty of 
tho British Government, and it seems to 
mo important to note that tho articles do 
not provide that such an offender shall 
not in any case he surrendered hy 'the 
British Government. On the other hand, 
the Chief Presidency Magistrate is hound 
to surrender such an offender in accord¬ 
ance with the Schedule of tho Indian 
Extradition Act, if the casois not covered 
by tho provisions of 1R of the Act. The 
provision there is that, nothing shall he 
hold to derogate from tho provisions of 
the Extradition Treaty, and it has been 
argued that it would derogate from tho 
Treaty, to add to it the offence of cheat¬ 
ing That argument however does not 
commend iteelf to me as a reasonable 
. interpretation of tho words usol. If it 
had been tho intention to exclude tho ad¬ 
dition of any offence, then the word 
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derogate” or “take away from” could 
hardly have been used. Iu its place 
would have been substituted somo such 
word as “modify.” So that, in my opi¬ 
nion, there cannot he said, upon a plain 
interpretation of the words used, to ho 
any derogation from the provisions of the 
Treaty by the insertion of the offence of 
cheating in the Schedule of the Indian 
Extradition Act. It could only, "in my 
opinion, be argue 1 in a strainedser.se 
that there would he derogation by regard¬ 
ing the provisions of the Treaty as con¬ 
ferring some kind of freedom fiom liabi¬ 
lity to surrender a person accused of 
cheating upon the British Government. 
But even that argument could not be 
supported, because entire freedom of 
action is reserved to the British Govern¬ 
ment by the provisions of S. 15 of the 
Act, which could not, in any sense, he 
held to be a derogation from the provi¬ 
sions of the Treaty under S. 18 of the 
Act. 

The subsidiary question referred to us 
is whether bail could bo allowed under 
the ordinary provisions of the Criminal 
Procedure Code notwithstanding the spe¬ 
cial provisions of Ss. 8 and 8-A of the 
Act. It seems to me that that question 
must clearly bo answered in the negative. 
The Criminal Piocedure Code is a gene¬ 
ral Act and it is specially provided in the 
Indian Extradition Act that the accused 
person, when arrested, shall he forwarded 
to the authority indicated in the warrant 
unless released in accordance with the 
provisions of this Act. That seems to 
mo clearly a provision that the accused 
person must net bo released in accord¬ 
ance with the provisions of any other 
Act, and the only provisions for his re¬ 
lease on bail aro those provided in Ss. 8 
and 8-A of tho Act. The general pro¬ 
visions of tho Criminal Procedure Code 
must, in this matter, yield, according to 
the well-known rule, to tho spoeial pro¬ 
visions of tho Indian Extradition Act. 

G.P.. R.K. Answers accordingly. 
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Beaman and Heaton, J.J. 

Bharma Sliidappa Bhorc — Plaintiff— 
Appellant. 

v. 

Balaram Sakharam Cujar — Defen¬ 
dant— Respondent. 

Second Appeal No. 80 of 1017. Decided 
on 22nd March 1918. 


Limitation Act (1908), Art. 119—Plaintiff» 
adoption challenged — Suit by plaintiff for 
declaration must be brought within six years 
of interference of his rights as adopted son. 

Where an adcj tion is cballegcd and the rights 
of the adopted son are interfered with the latter 
is bound to bring his suit to establish his adop¬ 
tion within six years of tho interference under 
Art. 119. 

Plaintiffs adoption was challenged in 1001 
and a decree was passed against him in 1013 
he brought a suit for a declaration that ho was 
not bound by tho dcerco in the former suit. 

Held : that tho plaintiff having failed toestab- 
lisli his adoption within six years of the decree 
in the former suit the present suit was barred 
by time. (P 73 c ll 

V. D. Limayc —for Appellant. 

Nilkanth Almaram and P. V. Kane — 
for Respondent. 

Beaman, J.—In my opinion the 
Courts below were right in holding this 
suit barred. The plaintiff’s adoption 
was challenged in 1101 and his rights 
were cleatly interfered with as a result 
of that litigation. That is plain from the 
frame of the present suit in which he 
seeks to have it declared that he is not 
hound by the decrees in tho former suit. 
It is therefore in my opinion, clearly a 
case within tho principle of Jagadamba's 
case (1) [ J a gad a mba C/iaodrani v. 

Dakhina Moliun Hoy Chaodhri (1)|. 
That case was made the foundation of a 
Full Bench decision of this Court in 
Shrinivas v. Uanmant (2) and although 
there have hcen two later decisions of 
the l’rivy Council in the cases of Thakur 
Tirbhuwan Bahadur Singh v. Jiaja- 
liamcshar Biiklish Singh (3j and Muham¬ 
mad Umar Klnin v. Muhammad Niazud- 
Din Khan (l), which may appear to 
conflict with the principle of Jagadamba's 
case (U. it was pointed out by a Bench 
of this Court in tho case of Shrinivas 
Sarjerao v. Balvant Vcnkatesh (5) that 
those decisions loft the authoiity of 
Sliri ni vas v. Uanmant (2), as far as this 
Court is concerned quite tiushuken. I 
entirely concur with that view. Having 
carefully considered those decisions of 
tho Privy Council, it is clear that neither 
of them professes to overrule Jaga- 
damaba's case (l), although without any 
roferenco to it there is ono scntonco in 
the later Privy Council case which ap- 

(1) (18SG] 1? C 11 I. 803=13 I. A. 81 (P. C.). 

(2) 119001 24 Bom. 2G0 (F. B ). 

(8) L190G1 28 All. 727=83 I. A. 15G = 9 0. C. 

377 (P. C.). 

(I) (1912J 39 Cal. 413=39 I. A. 19=13 I. L 
• 34 4 (P. C.). 

(5) (1913) 37 Bom. 513=20 I. 0. 1G2. 
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pears to conflict with it. However that 

may bo wo are bound hv the authority of 
lour own High Court. Under that 
'authority the plaintiff was bound to 
bring his suit within six >eirs to estab¬ 
lish his adoption He laiUd to do so . 
and inasmuch as he admittedly cannot 
succeed in this litigation without estab¬ 
lishing the validity of his adoption, it 
follows that his present suit is cut of 
time and ought to have been dismissed, 
U it was dismissed by the lower Courts 
Kvith all costs upon the plaintiff. 1 
think this appeal must likewise he dis¬ 
missed with all costs upon the plaintiff. 

Heaton, J. —I concur. 

O.P./R.K. Appeal dismissed. 
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Shah and Marten, JI. 

Uarrjovind Fulchand and others 
l’laintilTs—Appellants. 

v. 

Naja Sura —Defendant—Respondent. 

Second Appeal No. 681 of 1017, Deci¬ 
ded on 20th March 1M8, from decision 
of Dist. Judge., Ahmedabad, in Appeal 
No. 344 of 1910. 

Bombay Gujarat Talukdars" Act (1888), 
S. 29 E — I’cr Shih. -/.— Decree aceinst 


Bombay 73 


The words " in accordance with law’ in 
Art. 182 (5) refer to the form and procedure rein- 
ting to the application, unless there is a cleir arid 
definite prohibition out-iflo the Act which would 
render mi application not in accordance with law 
within the mean in of the Limitation Aot. 

S.J'J-C (iu jar at lalukdar*' Act, d iCH not lay down 
any prohibition aginst execution, but only f ro- 
\ id< .. m< thod A - jcuriog the ro ult that ex< utn n 
shall nut bo proceeded with until the ceitihcuto 
that the deciuc-claiin has ho«.*n duly submitted, 
is produced or until the prescribe l i«nod has ex¬ 
pired after the deerre-holder Las made a pioper- 
olTort to obtain the certificate. The refore in >\ 
of the provisions of S. 2*> E. Hi* permissible to a 
decree-holder to apply in accordance with law 
for execution in order to rave limitation under 
Art. 182, Luii. Act. without cbtaining the certi¬ 
ficate under S. 29-E, though it is not | erinissiUo 
to proceed with the actual execution * 

sencc vf the certificate. U’ 1 G * J 

Per Marten, J. —An application for execution 
of a decree apaiott a lalukdar which is not ac¬ 
companied bv the certificate required by S. 29-fc, 
(1) Gojir.it Talukdars Act is neither “in accor¬ 
dance with law* nominee to the projer Court 
within the meaning of Cl. (51, Art. 16*2, and 
dots not therefore operate to extend th- limita¬ 
tion under that clause. * 2] 

G. S. Mao —for Appellants. 

//. V. Diratia —for Respondent. 

Shah, J.— The facts which have Riven 
rise to this second appeal are few and 
undisputed. The plaintilV obtained an in¬ 
stalment decree on lGth September 1910 
against the defendants, who aro taluk- 

<1 n »•.? f r l \ a t\ tuf i it . f a I 111 11 f. liffU IfftV . 
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lalukdar— Execution application unoccom- 
panied by certificate of managing officer is 
‘ in accordance with law" and saves limita¬ 
tion—Limitation Act (1008), Art. 182, (5) — 

(Marttn, ./. Contra.I 

Tto phiinttfl obtained an instalment decree on 
ICth September 1 *.i 10 uguiiitt the defendants who 
were talukdars. The first instalment became 
payable on first April lull.and inconsequence 
of the default in |aymeiit, tbc whole am< unt be¬ 
came payable on that day. Tbo plaintifl presen¬ 
ted an application fur execution on fir>t April 
PHI, but it \sus rejected on I5tb lime Pill nstho 
coitificatc of the niaiuigiiig olticer required by 
S. 29,-EGujarat lalukdar■»' Act|\v;is not produced. 
Subsequently * lie | l iintill a| plie I to the inan.iR- 
ing otticer for it certificate in August Kill and 
obtained a certificate on 2 Hh August 1911. Ho 
then made tbo present application for execution 
on 2Mh February 191<> accompanied with tbc 
certificate <»t the managing otlicer: 

Held' that the | l.iintin w tl . entitled uiidciS. 2J-E, 
tub S. (KJ Gujgral lalukdurs’ Art to exclude the 
period from lOtli September 1910, the dute of the 
decree, to August 191-i, the date of the submission 
of the claim under the decree, from the |criod 
allowed for tlie execution cf the decree, and that 
therefore the application of 28th February KMC, 
wan wi lb in time [P 7(i C 2 ) 

Per Shah, J .—The application of 1st April 
191 1 wan in accordance with law within the mea¬ 
ning of Art. 182 (5) and operated to save liinita- 
l,0 ». although no certificate of the managing 
officer was produced an required by S 29-K 1), 
Gujarat Talukdars. Act. t p 70 C 2 


ahloon first April 191 1, ami inconsequence 
of the default in payment the whole 
amount became payable on that day. '1 he 
plaintiff presented an application for exe¬ 
cution on 1st April 1914, but it was re- 
jecte 1 on 15th Juno 1914 as the certificate 
of thomanaginR officer required bvS. 29.E 
Gujarat Talukdars’ Act was not produced. 
Subsequently the plaintiff applied to the 
managing officer for a certificate in August 
1911 ami obtained a certificate on 29th 
August 1914. He then nmdo tho present 
application for execution on 28th Fcbru- 
ary 1910 accompanied w ith the certificato 
of lho managing officer. 

Roth the lower Courts have dismissed 
tiiis application on the ground that it 
has been made more than three yens 
after the amount became payable under 
the decree, and that the intermediate 
application of 1st April 1914 cannot save 
the l ar of limitation as it is not in ac¬ 
cordance with law within the meaning of 
Art. 1^2, Rim. Act, tho certificate under 
S 29-H not having been produced with 
it. This appeal was adjourned to ascer¬ 
tain tho dates of tho notice under S. *29-R 
and of the submission of tho decree. 
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■claim.” Ib is now- admitted that the 
notice under S. 29.B was published on 
5th November 1906, and the claim in 
respect of which the decree was sub- 
sequentlv passed, was submitted on 27th 
April 1909. It is not disputed before us 
that apart from the submission of the 
claim before the date of the decree, in 
fact there was no submission of the de¬ 
cree-claim bofore August 1911, when the 
application for the certificate under 
S. 29-E was made. On behalf of the ap¬ 
pellants two points are urged in support 
iof tho appeal: first, that the darkhast of 
1st April 1914 was in accordance with 
law within the meaning of Art. 162 in 
spite of I he absence cf the certificate 
under S 29-E, sub-S. (1), and secondly, 
that under sub-S. (3), S. 29-E, the appel¬ 
lant is entitled to excludo the time from 
the date of the decree to the date of the 
application for the certificate, which 
must he taken to he the date of the due 
submission of the decree claim within the 
meaning of that subsection. It is com¬ 
mon ground that if either of those con¬ 
tentions is allowed the present applica¬ 
tion would be in time. 

As regards the first contention, I am of 
opinion that it should bo allowed. 1 he 
expression used in Art. 182, Cl. o, in 
Cot. 3 of the Schedule of Abe Limitation 
Act, is “applying in accordance with law 
to the proper Court for execution.” In 
the present caso in form the application 
was in accordance with law, i. o., in ac¬ 
cordance with the provisions of the Code 
of Civil Procedure relating to such an 
application, and it was an application to 
the propor Court for execution. Unless 
the words “in accordance with law” are 
to he very widely construed, I think that 
a person applies “in accordance with law, 
when ho makes an application in the 
prescribed form and asks for tho execu¬ 
tion of tho decree, i. o., for relief granted 
by the decree and not for any relief out¬ 
side tho decree, nor for any relief which 
is prohibited by law. I think that suffi¬ 
cient moaning is given to tho expression 
by interpreting it in that way. Ib is 
clear that the Limitation Act must be 
construed strictly, and any provision, in 
the nature of an exception, should ho 
liberally construed. Tho expression, in 
my opinion, is fairly susceptible of a 
limited construction, and for the pur¬ 
poses of tho Limitation Act, tho apply¬ 
ing in accordance with law" may fairly 
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he understood to refer to the form and 
procedure relating to the application, un¬ 
less of course there is a clear and definite 
prohibition outside these Acts, which 
would render such applying not in ac¬ 
cordance with law within the meaning of 
the Limitation Act. 

It is contended for the respondents 
that S. 29-E, Gujarat Talukdars’ Act, 
contains such a prohibition. That section 
provides that on tho publication of a 
notico under S. 29-B no proceeding in 
execution shall ho instituted or continued 
until the decree-holder filos a certificate 
from tho managing officer that the decree- 
claim lias been duly submitted or until 
the expiration of one month from tho 
date of receipt by the managing officer of 
a written application for such certifi¬ 
cate, accompanied by a certified copy of 
the decree. No doubt tho expression 
"no proceeding shall he instituted" if 
literally construed, is susceptible of tho 
interpretation that there is a prohibition 
to make any application for execution 
until the proper certificate is produced 
or tlie prescribed period of one month has 
elapsed after the written application is 
made. 

But these provisions, in my opinion, 
should he read in tho light of tho scheme 
and the main purpose of these groups of 
sections in tho Act. Tho scheme is to 
secure a duo submission of all the claims 
to the managing officer with a view to 
ascertain and liquidate the liabilities of 
a talukdari estate which is taken under 
management, and in tho case of decree- 
claims to secure their due submission be¬ 
fore tho execution is proceeded with. Tho 
purpose is not to prohibit tho filing of 
any suit or the execution of a decree, hut 
to give the managing officer an opportu¬ 
nity of considering the claim before tho 
claimant or tho decree-holder pursues 
his usual remedy in llie civil Courts. 
This is clear from sub-S. (3), S. 29-D and 
sub-S. (2). S. 29 E. In sub-S. (2), S. 29-E. 
tho proceedings have been referred to as 
"stayed or temporarily barred by reason 
of the claim not having been duly sub¬ 
mitted." It shows that tho effect of 
sub-S. (i) is not to prohibit the making 
of any application, which may ho neces¬ 
sary to keep alive tho decree for the pur¬ 
pose of the Limitation Act. hut to insist 
upon a clear proof of tho duo submission 
l,oforo tho execution is proceeded with 
or to allow the execution to bo proceeded 
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with after one month has elapse*] from 
tho dato of the application for a cert id¬ 
eate of the duo submission of the decree- 
claim. It eeoms to me that the certifi¬ 
cate is entirely extraneous to the appli¬ 
cation contemplated by the Limitation 
Act, and its production is undoubtedly a 
condition precedent to the actual execu¬ 
tion of the decree hut not necessarily to 
the making of the application. _ 

The use of the expression “in accord- 
auce with law** in 0.21, R. l< # sub-R. (2) 
Civil P. C., lends some support to the 
view that the same expression in Art. 1H2 
may ho appropriately construed as refer¬ 
ring to the application itself and not to 
any extraneous accompaniment liko the 
certificate under S. *29-1£, Gujarat Taluk- 
dars' Act. It has boon urged with some 
force by Mr. Divatia that the section 
provides that no proceedings in exocu 
tion shall be instituted or continued 
without the certificate or without allow¬ 
ing the necessary period to lapse. But, 
in my opinion, in effect it means no more 
than this: that the execution shall not bo 
proceeded with unloss the necessary cer¬ 
tificate is produced or unless the pres¬ 
cribed time lias elapsed after the appli¬ 
cation for such a certificate. In the Civil 
P. C., and the Limitation Act, the word 
institute” is used with reference to a 
suit, and in the course of the argument 
no instance of its use with reference to 
an application, has been pointed out to 
us. Taking the meaning of the word 
with reference to the context in S. 29-E 
it seems to me that sufficient effect is 
given to it hv reading it in the sense I 
have iust mentioned. I am fortified in 
this view by the consideration that there 
is no provision allowing the decree- 
!holder any deduction of the time beta eon 
the dato of bis application for such a cer¬ 
tificate an l the date of the certificate or 
of tlio month which must elapse before 
an application for execution cun he filed. 
,lt may happen in some cases that the 
period of limitation proscribed by tbo 
Limitation Act may expire during this 
interval; and it is not reasonable to at- 
Itributo to tho legislature the position 
that while tho filing of on application for 
execution within tho period prescribed 
by the Limitation Act may lie practically 
piuhihito 1, no provision should ho male 
for deducting tho time taken up in obtain¬ 
ing tbo certificate which is rendered ob¬ 
ligatory by the Act. 
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It is noticeable that under sub-S. (3) 
the time up to tho date of duo submis¬ 
sion” can 1 10 exclude!, and not the time 
taken up in obtaining the certificate. Fur¬ 
ther, unless thodue submission of the de¬ 
cree claim, and tho application for a cer¬ 
tificate under S 29-E, wero intended by 
the legislature to he simultaneous, there 
would ho some provision excluding tho 
timo that may he reasonably allowed 
after tho due submission of the decree- 
claim and before the application f<+r the 
certificate under S. 29-E in order to en¬ 
able tho managing officer to deal with.the 
claim 13ut there is no such provision. 

1 do not say that tho expression no pro¬ 
ceeding shall ho instituted is not sus¬ 
ceptible of the construction put upon it by 
the lower Courts and urged by Mr. Hi-j 
vatia with ability before 11 s. 1 >ut on the 

whole I think that in spite of the provi¬ 
sions of S. 29.E it is permissible <0 a de-j 
ciee-holder to apply in accordance withj 
law (or execution in order to save limit a-; 
tion under Art. 1*2, Eim. Act, without- 
obtaining the cert ilicate under S. 29-E, 
though it is not permissible to proceed 
with tho actual execution in the absence! 
of the certificate. 

I have not so far referred to the vari¬ 
ous cases which have been cited on either 
side. No case has been citei to us in 
which the effect of S. 29-E, (Jujurat 
Talukdars’ Act, has been considered with 
reference to the meaning of the expres¬ 
sion "in accordance with law.” 1 do not 
consider it necessary to refer to eases 
which deal with the provisions in other 
Acts, as they would have a hearing on 
tho point only by way of analogy. 1 may 
however observe that the cuso of Chiitur 
Khush(i 'chand v. Malnulu (l), 

which has been relied upon for tho res¬ 
pondents, is clearly distinguishable, be¬ 
cause tho applications in that case were 
held to he not in accordance with law as 
they were forbidden by S. 22, Dekkhan 
Agriculturists’ Relief Act; the expression 
then used in S. 22 was that ' no agricul¬ 
tures immovable property shall he attach¬ 
ed or sold." Tho case of an express prohibi¬ 
tion stands on a ditlcrent footing. 1 do not 
read S. 2J-E as laying down any prohibi¬ 
tion against execution, but only as pro¬ 
viding a method of securing tho result 
that tho execution shall m»t ho pioccedcd 
with until the certificate that the deeieo 
claim bus I •* n duly submitted , h pro 
11 ) . I"*- 10 Bom. 01. 
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duced or until the prescribed period has 
expired after the decree holder has made 
a proper effort to obtain the certificate. 
I am therefore of opinion that the appli¬ 
cation made on 1st April 1911 was in ac¬ 
cordance with law within the meaning of 
Art. 1S2 though no certificate of the 
managing officer was produced. The pre¬ 
sent application is therefore not barred 
by limitation. 

Ttye second point urged on behalf of 
the appellant in the course of the argu¬ 
ment has not been considered by the lower 
Comts. It is really a new point; but 
as facts relating to it are not in dispute, 
ami as it is a point of limitation, wo have 
heard the {dealers on tho point fully; in 
fact we invited arguments on the point 
in view of tho difficulty and tho doubt 
that wo folt on the first point in tho 
course of tho hearing. Tho point is whe¬ 
ther apart from the intermediate appli¬ 
cation for execution, tho present applica¬ 
tion is within time by reason of tho ex¬ 
clusion of tho time from the date of tho 
decree to the date of the due submission 
of the decretal claim, i o , on tho facts 
of this case to tho date of tho applica¬ 
tion for the certificate. Mr. Divatia lias 
argued that sub-S. (3) lias no application 
to the present case as t ho original claim 
was duly submitted before the decree was 
passed and that no further submission of 
the claim was necessary under the do- 
creo. It may bo that, the legislature did 
not contomplato what in substance would 
bo a second submission of the same claim 
to the managing officer. But tbo fact re¬ 
mains that S. 29 E clearly refers to tho 
duo submission of the "decree claim” 
which would moan the decretal claim or 
tho claim under the decree and not the 
original claim in respect of which (bo de¬ 
cree lias lieou subsequently passed. Now 
in this ca-o we are not concerned with 
tho submission of tho claim holoro the 
decree but with tho duo submission of 
tho decree-claim. Mr. Divatia's conten¬ 
tion must therefore be disallowod. 

• 

On the facts oitbor admitted boforo us 
or appearing on tho record, tho decree- 
claim was brought, to the notice of the 
managing officer wlieu tho decree-holder 
applied in August 1914 for a certificated 
the due submission thereof. Tho officer 
has given the certificate under S 29-E 
and the fact of tho duo submission of tho 
claim in respect of the decree, is beyond 
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dispute. But whether the officer had in 
view the submission of the claim in 1909 
before the decree was passed or tho sub¬ 
mission of tho decretal claim when the 
application for the certificate was re¬ 
ceived, is a question which it is by no 
means easy to decide. From the terms of 
the certificate however it can ho inferred 
that the managing officer had in view the 
due submission of the decretal claim 
after the date of the decreo. In tho ab¬ 
sence of any further information, on the 
facts of this case, it is a fair inference 
that the decree-claim was submitted 
when the application for the certificate 
wa9 made. There is no particular form 
prescribed for the submission of the de¬ 
cretal claim and if the certified copy of 
tho decree with a proper certificate from 
the Court as provided in S. 29-C, sub- 
S. (1) is sent to the managing officer, it 
may ho a due submission of the claim. 
This was done in August 1914, and the 
managing officer has certified that the 
claim in respect of the decree was duly 
submitted to him. It. follows therefore 
that the appellant is entitled to oxclude 
the time from the date of the decree to 
some period in August 1914. 

No doubt this view involves tho result 
that in suoh a case as wo have here, the 
decree-holder may practically extend tho 
timo for execution according to his own 
choice by making tho application for the 
certificate at any time. It is probably a 
result not contemplated hv the legisla¬ 
ture, and it may not he desirable that it 
should ho possible to extend tho timo in 
that manner. It constitutes a difficulty 
in the way of the appellant on this point. 
But if the legislature will insist upon 
certificates in all eases of decretal claims 
without any exception and il cases of 
this kind are not provided for in any 
other way, I do not see how sub-S. (3) 
can ho held to ho inapplicable to tho pre¬ 
sent case; and after all it has no further 
olTect than that of saving limitation. 
After giving the point my host consido-' 
ration I am of opinion that tho dccree-j 
holdor is entitled to oxcludo the tunc 
from tho date of tho decroe up to August 
1910. On this ground also the present 
application foroxocution would be within 
timo. I would thoreforo allow this ap- . 
peal, set aside the orders of the lower 
Courts and remand the darkhast for dis¬ 
posal according to law. Costs throughout 
to bo costs in tho dark hast. 
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Marten, J.—Tho respondent is a Gu¬ 
jarat talukdar whoso estate i9 being ma- 
nagerl under the Gujarat Taluk lars’ Act, 
1988, iu pursuance of a Government 
Notification dated 5th November 1006. 
Tho appellant is the holder of a money- 
decree, against tho respondent, dated 
16th September 1910. In endeavouring 
to executo this decree under a darkhast, 
presented on 28th February 1016, the ap¬ 
pellant lias been met by Art. 1S2 (5), 
him. Act and 8. 20 12 (l),Gujarat Taluk- 
dara’ Act and has failed in both Courts 
below. Before us tho appellant has re- 
arguod the points on which lie failed in 
tho Courts below and has also urged an 
alternative point, suggested to his pleader 
by my brother Shall, viz , that his dar¬ 
khast is saved on tho facts of this parti¬ 
cular case by S 29-K (3), Gujarat Taluk- 
dars' Act. I propose to deal with this 
alternative point first. Ss. 29-12 (l) and 
20-12 (3) run as follows: 

“Section 29-K (l).—On the publication of a 
notice under 8. 29 1J. snb-S. ( 1 ), no proceeding 
in execution of any decree against the talukdar 
whose estate is taken under management or his 
property shall b» instituted or continued until 
tho decroo holder files a certificate from tho 

managing officer that the deer.claim has been 

duly submitted, or until the expiration of one 
month from the date of the receipt bv themanag* 
ing officer of a written application for such cer¬ 
tificate, accompanied bv a certified copy of the 
docreo." 

Sect ion 23- F. (:t). — In computing tho period 
of limitation prescribed by the Limitation Act, 
1H77, or by S. 230, Civil 1*. C for any application 
for tin; execution of a decree, proceedings in 
which have been stayed or temporarily barred by 
reason of the claim not having been duly submit¬ 
ted, tho time from tho date of the notice pub¬ 
lished under S. 29-B, snb-S. ft), 0 r of the decree 
if it was passed subsequently to tho publication 
of tins notice, to the dale of due submission, shall 
bo excluded." 

1 think tho words decroc-claim” in 
sub-3, (l) moan tho claim under or by 
virtue of a decroo.” In othor words a de¬ 
croo is essential, and consequently it is 
not sufficient to submit the claim to tho 
managing ollicor before any docreo is ob¬ 
tained. This construction is, I think 
borne out by tho concluding words of sub. 
S. (1), which require tho written appli¬ 
cation for a certificate to ho accompanied 
by a certified copy of the decree. It is the 
decree and the execution thereof which is 
particularly important to tho managin" 
ollicor. A suit may or may not end in a 
decree. Jt is the decree and ahovo all tho 
execution of it which clients a practical 
alteration of tho position. For tho 


purposes therefore of suh-8 (l), I dis¬ 
regard tho respondent's submission of 
his claim fo tho managing officer in April 
1000, as they wero prior to tho decree 
and for tho matter of that to tho suit as 
well. Further, his plea lor before us 
has formally admitted that there was no 
submission between tho date of thedecree 
(16th September 1010), and some date 
from 11 -29th August lOil, and that (lie 
submission, if any, male after the decree 
was in August 1014, when the managing 
officer gave his certificate. 1 have al- 
roilvsaid that the Government Notifi¬ 
cation was published on 5th November 
1008. Consequently sub S. (1) preven¬ 
ted the appellant from instituting exe¬ 
cution proceedings till August 1014, 
when he got the requisite certificate. 
This brings one to sub-S. (3). That sub¬ 
section is still dealing with proceedings 
for the execution of a decree and, in my 
opinion, tho word claim” means the same 
as "decree-claim” under sub-S (1). This 
is 1 think borne out by the context, viz. 
the words: 


application for the execution of a decree pro¬ 
ceedings in which liavo boeu s’ayid or tempo¬ 
rarily barred by reason of tho claim not having 
been duly submitted." 

On my construction of sub-S. (l) no 
bar can arise from a nonsuhmission 
before docreo, and consequently the 
above words in sub-S. (3) must refer to 
a bar arising from a nousubrnission of a 
docree-claim. 


urther in the present case timo has to be 
calculate 1 under sub S. (31 from the date 
of the decree, as it was passe 1 sub. 
soquently to the Government Notification, 
and under sub-S. ( >) this time has to be 
calculated up to "to the date of due 
submission.” I think tho words "due 
submission" refer again to due submis. 
siou of tho decroo-claim. 1 do not accept 
tho respondent's contention that the due 
submission in the present case was iu 
April 1000, before the decree, and con¬ 
sequently that sub-S. (3) has no appiica- 
tion. On the contrary I think tho 
legislature inten led the exemption in 
sub-S. (3) to apply to all execution pro¬ 
ceedings barred under sub-S. (l) a „q qjj 
not intond to omit ono branch of them 
viz. proceedings in which a submission 
ha 1 been made beforo decree of a claim 
which might or might not correspond tc 
the amount awardoi by the decree itself 
Respondent's pleader has urged that the 
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above construction of sub Ss. (l) and (3), 
would unduly favour a decreo holder in 
the matter of limitation. That how¬ 
ever is for the legislature to decide on. 
The Gujarat Talukdars’ Act is an Act of 
a special nature. Its details may cause 
difficulty owing to the drafting. But in 
its broad outlines the scheme of the Act 
seems to me as follows: For certain 
reasons a talukdari estate may be attached 
and managed by a Government officer 
(S. 26). In that eveut all creditors 
must submit their claims [S. 29-B (l)], 
which are then investigated (S. 29-D (1)] 
and may be compromised (S. 29-D (2)]. 
If the estato appears to be hopelessly 
involved or thcro is any othor sufficient 
reason, then Government management 
may bo withdrawn and possession of the 
estate restored to the owner (S. 29). 

How then dr es the Act deal with the 
claims of creditors in the event of such 
withdrawal, e. g., (l) creditors who have 
submitted their claims and been paid 
nothing: (2) creditors who have submit¬ 
ted and compromised their claims and 
been paid an instalment; and (3) creditors 
who havo not submitted their claims? 

As regards class (2*. the proviso to 
S. 29-D(2) would apparently prevent 
claims beingltimo barred prior to the with¬ 
drawal of management. Similarly, as 
rogarrls class (3), it would seem from 
S. 29-F (2) (c) and (3), that on the with¬ 
drawal their claims would rovivo and 
that the period of Government manage¬ 
ment would bo excluded in calculating 
the periods of limitation. The words 
“during the continuance of the manage¬ 
ment or afterwards” in S. 29-B (3) cuiso 
some difficulty in this respect, but as the 
cases provided for by S. 29-F (2) (c) are 
expressly saved, presumably the latter 
section is intended to have some opera¬ 
tion. Counsel have not howover roforred 
mo to any clause keeping alive expressly 
thoclaims of class (l) of creditors unless it 
bo by the joint operation of S. 29-D(3) 
and 29-15(1) and (3). Be that as it may, 

I think that S. 29-F(3) shows that in 
certain cases the whole period of Govern¬ 
ment management is to be excluded in 
reckoning limitation. That being so, I 
seo nothing strange in the legislature say¬ 
ing in 8. 29-B that in certain othor cases, 
a portion of the period of Government 
management is to be excluded, viz., down 
to the date of the submission of the claim 
under the decree. In the view therefore 
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which I take of S. 29-E (3), the period 
from 16th September 1910 (decree) to 
August l^l-l (date of submission of claim 
under the decree) must beexcl.uded in the 
present case, consequently in my judg 
ment the darkhast of 28th February 1916 
was in time, and therefore this appeal 
ought to be allowed. 

Apart then from costs, it is unneces¬ 
sary, in the view I take, to consider the 
other branch of the appellant’s case, viz. 
that time should run from another dar¬ 
khast which was presented on 1st April 
1914 and which in the absence of any 
certificate, was dismissed. But as tho 
point was argued and has a bearing on 
costs I ought perhaps to state tho view 
which 1 take. Mr. Rao contended that 
this darkhast was an application “in ac¬ 
cordance with law to the prcper Court 
for execution" within tho meaning of 
Art. 182 (5), Lim. Act. He had to con¬ 
tend that on the one hand this was an 
application by the appellant for execu¬ 
tion under Art. 182 (5), Lim. Act, and 
that, on the othor hand, the appellant had 
not in so doing instituted proceedings for 
execution within S. 29-B, Gujarat Taluk¬ 
dars’ Act. “Institution." he said, did 
not begin till the application was admit¬ 
ted under O. 21, R. 17 (4). The ordinary 
meaning howover of institute is to 
begin or to commenco. Accordingly, I 
think that execution proceedingo were 
instituted, i. 0 ., begun or commenced 
when tho darkhast of 1st April 1915 was 
presented to the Court. This is in ac¬ 
cordance with tho explanation to S. 3, 
Lim. Act, which states that a suit i3 in¬ 
stituted in ordinary oases when tho plaint I 
is presented to tho proper officer. But 
this institution of execution proceedings 
was contrary to tho express provisions of 
S. 29-B for no cortilicato had boon 
obtained or oven applied for. I do not 
think those provisions aro directory 
meroly, or that we cin road ’ instituted 
as meaning proceeded with. I think 
therefore tho application was not in ao- 
cordanco with law. 

Further, I doubt whether the applica¬ 
tion was “to the proper Court for execu¬ 
tion within the meaning of Art. 1H2 (O). 
Expl. 2 savs that tho ' proper Court 
moans tho Court whose duty it is to exe¬ 
cute tho docico or order.” At tho date of 
this darkhast. it was the duty of no Court 
to execute tho dccreo or order, for there 
was no certificate from tho managing 
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officer; and in fact the darkhast was dis¬ 
missed for want of such a certificate. 
The contention of the appellant really 
amounts to this :that this utterly irregular 
application of his prevented time run¬ 
ning. I do not think this is the case. 
Nor do 1 think it correct to say that pro¬ 
vided the application fulfilled the formal 
requirements of the Civil Procedure Code, 
it did not matter that it was contrary to 
the Gujarat Talukdars’ Act. Coitain 
authorities were cited to'us. hut I do not 
propose to discuss them as they were on 
other Acts and deponded on different ex¬ 
pression, i. o., "entertain.” Institute” 
is I think, a stronger and more definite 
word than "certain." L may refer to 
S. 1*, Religious Endowments Act, 1863, 
as an instance of both words Leing used 
in the same section. 

It was argued that hardship might re¬ 
sult if the period of limitation expired 
during the month afler the application 
for a certificate. However, on my con¬ 
struction of S. 29E, this would ho ox- 
tremedy unlikely to happen. Even if it 
did, 1 see no particular hardship io giv¬ 
ing a creditor a delay of say two years 
and eleven months instead of t hree years. 
On the points therefore argued before the 
lower Court I agree with the findings of 
the learned Judges in tho Courts below. 
On tho now point taken before us the ap. 
pollant succeeds. On the other hand, he 
did not take this point in the Courts 
below. I think therefore on the whole 
that in allowing the appeal we should 
direct that the costs throughout up to 
date of both parties should he costs in 
the darkhast of 1910. Tho actual order 
of this Court will ho as indicated by my 
learned brother. 

G.l'./n.K. Appeal allowed. 
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— Transferee can enforce forfeiture though 
breach occurred before transfer. 

A transfer of the reversion of a lea^o carricK 
with it the r ght to enforce forfeiture of the lea^s 
for breach of a condition, even where tho Imaeh 
has occurred prior to the transfer. [T c 0 G 11 

Bahadurji and V. h. Strur— for Appel¬ 
lant. 

S. V. Palckar —for Respondent. 

Shah, J .—The plaintiff in this case 
sues to recover possession of a 5, Oths por¬ 
tion of the land in suit. He claims to 
have purchased the landlord's rights in 
this land by a deed dated 17th December 
1911, and he relies uj on the foreiture of 
tho tenancy resulting from the breach of 
a condition of the mulgeni lease which 
was created by his vendors iu favour of 
the predecessor in title of defendant 2 
on 30th November 1896. That mulgeni 
lease \>as not for any agricultural pur¬ 
pose and it was a condition of that lease 
that the lessee was not to alienate or 
permit to he alienated by wav of mort¬ 
gage. sale or in any other liko manner 
the property leased. Defendant 2 claims 
to have purchased all the rights under 
this mulgeni lease ; and the contest in 
this litigation is principally between the 
plaintiff and defendant 2 Both the lower 
Courts have held that there was a breach 
of this condition, inasmuch as there was 
a sale of tho mulgeni rights iu December 
190* in favour of defendant 2 On that 
footing tliero has been a decree in favour 
of the plaintiff. The present appeal is 
preferred by defendant 2, and two points 
have been urged on his behalf : first, that 
tho plaintiff as transferee cannot take 
advantage of the breach of a condition of 
the lease, which took place before the 
assignment in his favour ; and, secondly, 
that the notico showing the intention to 
determine the lease is not sullicient in 
law. 
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Beaman and Heaton, JJ. 

Vishveshvar U' njhncshvar Shastri — 
Defendant—Appellant. 


v. 

Mahableshvar Suhba Bhatla — Plain¬ 
tiff Respondent. 

Bettors Patent Appeal No. 39 of 1916, 
Decided on 5th March 191H, from deci¬ 
sion ot Shall, J., i n Second Appeal No 
1618 of 1911. 
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j-Trnn.fcrof Proper! y Act ( 1 882). S* 6(b) 
9 «nd 111 (g) — Lease - Tran.hr of 
reversion Forfeiture for breach of condition 
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As regards tho first point it seems to 
me that under S. 109, T. P. Act. tho 
transferee, in tho abeenco of a contract 
to tho contrary, would possess all the 
rights of the lessor, and under S. 11 1 
Cl (g), the leaso would determine by 
forfeiture resulting from the breach of 
an express condition on the part of tho 
tenant, tho transferee from the landlord 
having shown his intention to determine 
tho lease by notico. In the present 
case thoro is no doubt about the condi¬ 
tion and the breach of that condition 
and thoro can ho no doubt under the 
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terms of the assignment in favour of the 
plaintiff that ha was to have the same 
rights as his vendors for the purpose of 
enforcing forfeiture against defendant 2. 
It is needless to refer to certain English 
cases which were cited hy the learned 
pleader for the appellant, as under the 
provisions of the Transfer of Property 
Act it is to clear that they would have no 
application to the prsoont case. In con¬ 
nexion with this point it is urged that 
under S. (5, T. P. Act, the mere right of 
re-entry for breach of a condition sub. 
sequent 'cannot he transferred to anyone 
except the owner of property affected 
thereby. In the present case it is quito 
clear that what is transferred is not a 
more right of re entry, but the whole of 
the landlord’s interest in tho land, and 
the transfer is not in favour of anvone 
except the owner of tho property affected 
thereby. It follows therefore that there 
has been a forfeiture of the mulgeni leaso 
in this case and that the plaintiff is en¬ 
titled to enforce tho forfeiture. As 
regards tho point of notice, it was not 
suggested in the trial Court, and though 
it was mentioned in tho memorandum 
of appeal to tho lower appellate Court, 
it does not appear to have heon urged 
as thore is no reference to tho point in 
tho judgment. Besides it seems to mo 
that there is no substance whatever in 
that point. Tho notice was given by 
the plaintiff who represented the whole 
of the landord’s interest oxcopt that of 
defendant 7. and tho notice was in res¬ 
pect of tho whole interest. The mere 
fact that defendant 7 did not join in (ho 
notice does not appear to tno to rendor 
tho notice invalid or inadequate in any 
way. The rosult therefore is that both 
tho points urged in support of tho appeal 
fail and tho decree of the lower appellate 
Court is affirmed with costs. Thore will 
be only one sot of costs. 

Beaman, J.—I doubt whether tho 
true point was present to tho mind of tho 
learned Judge below. Ho appears to 
have thought that the question could bo 
answered from tho. language of Ss. G. 
Cl. (h), 100 and 111, Cl. (g). T. P. Act. 
Even were that so, I should still doubt 
whothor the answer bo has given is right. 
S. G, Cl. (b), is no more than a spooial 
caso of a more right to sue. For if tho 
mere right of re-ontry on breach of con¬ 
dition subsequent is transferred, without 
the reversion, tho person having it could 


only use it for the purpose of a suit to 
enforce forfeiture, without gaining any 
right or interest in the property, so de¬ 
mised and forfeited. S. 109 seems to 
have no hearing on tho point. S. Ill, 
Cl (g), need not mean any more than 
that tho lessor must give notice of inten¬ 
tion to enforce forfeiture, or if the breach 
has occurred after transfer of the re¬ 
version, the transferee must give notice. 
That is how I read it and if I am right, 
it leaves our point untouched. Put in 
the simplest and fewest words it is this: 
Does the transfer of tho reversion carry 
with it the right to onforce forfeiture for 
broach of condition prior to tho transfer? 
The law in England was well settled 
and seemingly unquestioned that it did 
not: Hunt v. Bishop (l ),Cohen v Tannar 
(2) till hy the Act 1 it 2, Geo. 5, c. 37, 
statutory validity was given to the view 
taken by the learned Judge below. 1 am 
not aware of any corresponding amend¬ 
ment of the Transfer of Property Act, 
altering tho law in India. Speaking 
generally, it is safe to say that with few’ 
exceptions tho Transfer of Property Act 
is a codified expression of tho English 
law. Presumably, then, it meant to 
give effect to what was tho settled law 
of England on this point up to 1911. 

In tho absence of statutory provision, 
and on general principle, I own 1 should 
find it hard to como to any other con¬ 
clusion than that which was so often 
stated and affirmed in tho English Courts. 

Tho facts with which we havo tjdoal 
are: (1) that thore was a broach of con- 
dition three vears boforo this transfer, 

(2) that breach of condition would un¬ 
doubtedly havo worked a forfeiture, (3) 
the lessor did not waivo tho breach, (•!) 
the lessor had never given tho losseo 
notico of his intention to enforce tho 
forfeiture, beforo the transfer. What 
then was transferred? The reversion 
primarily. No one disputes it, or con¬ 
tends that there was anything illegal 
or oven questionable in such an assign¬ 
ment. As between the transferor and 
transferee of the reversion no quostion 
arises hero, and wo have nothing to do 
with it. But as botwoon tyo lessor and 
the lessoo tho caso is dillorent. lliey 
had enterod into ft contract of leasing on 
conditions. That contract had been 
broken hy tho lessee. But boforo tho 

(if , 1 ! 5SI H Ex. 675. 

(2) 11900] 2 Q. 13. 003. 
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penalty could ho enforced the law re- 


quite! the lessor to give notice of his 
intention to enforce it. This ho had not 
done. Admittedly till he had (or if the 
law permits this, till his transferee had 
done so), no penalty could he enforce!, 
and the contract would ho subsisting. 
What the lessor does is to transfer the 
property demised to the plaintiff setting 
forth the prior contract and the fact 
that it had been broken, so, in other 
words, leaving the transferee to suo 
on the breach and enforce the penalty. 
It is easy to see that this could not ho 
dono in the case of an ordinary contract. 
While such a contract might he assigned 
before breach, it certainly could not 
afterwards, for then what is assiguel is 
only the right to sue for damages, and 
this is a mere right to suo, whether or 
not the transferee is to havo what he can 
get by way of damages aftor suit. 

Similarly in this caso, tho fact that 
the transferee is to havo the property de- 
rnisod, as soon as lie can enforce the pen¬ 
alty by suit against tho lossoe for breach 
of condition prior to his transfer, seems 
to mo to make no dilTorence. All that 
tho transferor could assign was the re¬ 
version, since he hal not given notice of 
his intention to onforeo forfeiture on 
breach of condition alroady made. But 
it is argued ho might also transfer tho 
right he had to give this notice and 
thereupon to sue on tho contract and en¬ 
force the penalty. That is tho very 
point. Could ho ? For what is this, 
thus isolated, but a mere right to suo ? 
How can it ho distinguished in any 
ossontial from tho assignment of a con¬ 
tract already broken, under which tho 
only surviving right is the right to suo 
for damages ? This right, it is to he ob¬ 
served, is <1 uito distinct from and must 
not lio confounded with tho right to the 
reversion as upon tho footing of an exist¬ 
ing lease, an 1 for that reason it has to ho 
examine! by itself after analysis has re- 
voilol tho true nature of tho transfer as 
a whole. It is thus shown, I think, that 
itho transfer io a transferor the reversion 
,implying tho actual subsistence of tho 
lloaso, and therefore that tho transferee 
must wait for a breach of condition sub-o- 
. paont to tho transfer hoforo ho can sue to 
.enforce a forfeiture, or as between trans¬ 
feror, transferee and lesseo, it is no more 
than tho transfer by the transferor to 
aho transferee of a right to suo tho lessoo 
1918 3/11 fc 12 


and turn him out. In tho latter case 
such a transfer is cloarly prohibited by 
the Act. and in tho former the transferee 
would have no causo of action on the 
bread) prior to transfer. 

But since the law of England has been 
altered, and tho Statute of 1911 provides 
in terms for such a case as this, I see no 
reason why we should not in such mat¬ 
ter’, mako the administration of the law 
as a wholo as systematic as possible. It 
would he dillicult to say that tho Transfer 
of Property Act, as it stands, in express 
words, prohibits tho plaintiff from suing 
here, and although, a3 1 have shown, a 
reference to general principles and the 
spirit of the Act brings out that conclu¬ 
sion, I do not object to accepting the 
statutory modification of those general 
principles which has taken place in Eng. 
land. It is only upon that ground that 
I could bring myself to confirm tho de- 
croe of the lower Court. Appeal dis¬ 
missed with all costs. 

Heaton, J. —My opinion also is that 
the decree made by Shah, J., should he 
confirmed. Tho only ground on which 
that decreo is assailed is that the lessor 
could not transfer his right to put nn 
end to tho lease,'this right being founded 
on a breach of a condition of the lease 
which happened prior to tho transfer. 
L’ho point is ono which was taken for tho 
first time in second appeal ; it was not 
argued in the trial Court or in tho Court 
of first appeal. It is ono which invites 
and for its satisfactory elucidation, in my 
opinion, requires an investigation of the 
facts from an altogether now point of 
view. Wo cannot make such an investi¬ 
gation bore, nor ought we to remand tho 
caso. I am therefore not satisfied that 
tho transfer by the lessor to tho plaintiff 
was illegal in so far as it. comprised a 
transfer of u right to sue Indeed, though 
my learned brother takes tho contrary 
view [ am rati.or disposed to think that 
tho transfer in this case is one which is 
exactly covered by tho words of S. 109 
T. P. Act. 

Appeals dismissed. 
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Heaton and Hayward, JJ. 

Laxman Ganesh liajendra — Defen¬ 
dant—Appellant. 

v. 

Keshav Gobind Deshpande and others — 
Plaintiffs—Respondents. 

Second Appeal No. 576 of 1916 decided 
on 18th July 1918, from decision of Dist. 
Judge, Nasik, in Appeal No. 355 of 1913. 

Bombay Hereditary Offices Act (1874), 
Ss. 10 and 11-A—Collector acting under 
Ss. 10 and 11-A is not Court and proceeding 
before him are not Civil Proceedings—Time 
taken by such proceedings cannot be ex¬ 
cluded— Limitation Act (1908), S. 14. 

The Collector when acting under sections 10 
and 11-A acts purely as an administrative officer. 
Ho does notact as a “Court” aud the proceedings 
beforo him arc not civil proceedings within the 
mcauiug of S. 14, Lim Act. The time occupied by 
such proceedings, therefore, cannot be excluded 
under S. 14, Lim Act in computing the period of 
limitation for a suit. [P 82 C 2] 

Dahadurji andS. Ii. Bakhale —for Ap¬ 
pellant. 

S. S. Patkar —for Respondents. 

Heaton, J.— This was a caso in which 
the respondents sued to recover posses¬ 
sion of half of a certain property on 
partition. They were mot by plea that 
the suit was time-barred. The facts 
nocessary to ho borne in mind iu deter¬ 
mining this question of limitation are 
that the defendant or his predecessors 
had been in possession of this property 
for some time (how long is immaterial) 
prior to 1899, and that on 8th July 1899 
their possession became adverse to the 
plaintiffs who filed their suit only on 8th 
September 1912. Apparently, therefore 
on the facts so presented the plaintiffs’ 
suit was out of tiruo: for the defendant 
hal been in adverse possession of the 
property claimed for more than twolve 
years. The plaintiffs, however, pleadod 
that they could tako the benefit of S. 11, 
Lim. Act, and this pica was found in 
their favour both by the trial Court and 
the Court of first appeal. The defendant 
has come bore in second appeal and 
maintains that S. II, Lim. Act does 
not apply and that the claim should 
he dismissed. It is claimed that S- 14 
does apply in this way. Ic appears that 
the Collector gave a certifioato of the 
kind provided by S. 10, Yatan Act 
and on the strength of this cortilicato a 
Court sale was sot aside. Thereafter the 
plaintiffs applied to the Collector to take 
action under S. 11-A Vatau Act. It 


is claimed that the time occupied by the 
Collector between receiving this applica¬ 
tion and disposing of it should he allow¬ 
ed to the plaintiffs in addition to the 
ordinary period of limitation, in virtue of 
S. 14, Lim. Act. That proposition is ar¬ 
rived at by assuming that the Collector 
in the caso stated was a Court” and 
that the proceedings before the Collector 
were civil proceedings” within the 
meaning of these words as used in S. 14. 
On the other hand, on behalf of the 
defendant it is maintained that these 
were administrative and not civil pro¬ 
ceedings and that the Collector was an 
administrative ollicer acting as such and 
not a "Court”. 

There were other arguments also and 
wo had an interesting discussion as to 
the meaning of the word "Court.” We 
wore referred to the cases bearing on 
the meaning of the word as used in 
S. 195, Criminal P. C. and in S. 115 of 
the present Civil Procedure Code. But I 
propose to base my opinion, which is in 
favour of the appellant, on two grounds. 

I recognise that there are other grounds 
also from which the same conclusion 
might ho reached. The two 1 am about 
to name are those which appeal more 
particularly to mo, and the first ground 
is this: When I read Ss. 10 and 11, 
Vatan Act, I come to the conclusion that 
the Collector, when acting under those 
soctions, is acting purely as an adminis¬ 
trative ollicer, that he is not acting as 
"a Court" and that the proceedings be¬ 
fore him aro not judicial proceedings. In 
the caso of Queen Empress v. Tulja (l), 
thoro is in West, J.’s judgment a quota¬ 
tion from the caso of Beg v. Price (2), in 

which Blackburn, J., says: 

* Whore tho common law or fclio Legislature 
has cast on a person the obligation, whore certain 
facts exist, not to form his opinion or exercise a 
discretion, but to do a certain thing, then, no 
doubt thoro is a preliminary inquiry whether 
thoso facts exist, and no doubt tho person called 
upon to perform tho obligation must, to some 
oxtont, exercise common souse, and see whether 
tho facts do exist,” 

and Blackburn, J., then goes on to say 
that a person doing such a tiling is not 
“a Court.” West, J., himself gives as an 
illustration tho case of a policeman who 
has a warrant to arrest a certain person, 
lie has, of course, to satisfy himself that 
tho porson ho arrests is the person to 
whom the w arrant refers and for that 

(1) [1888] 12 Bom. 30. 

(2) [1871] GQ. B. 411. 
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purpose ho raav have to mako an inquiry. 
But ho ia not a Court. In tho case before 
us, all that tho Collector had to deter¬ 
mine was whether certain action had 
been previously taken with regard to this 
property and having ascertained that 
circumstances, he had to take certain 
action himself. Tho ascertaining of this 
particular circumstance was merely a 
matter of referring to certain proceedings 
and did not involve the ascertainment of 
disputed facts by taking evideuco. There¬ 
fore, it is to my mind quite clear that 
the Collector was, as I have said, acting 
purely as an administrative otlicor and 
that lie could not bo described as “ a 
Court” in tho senso in which tho word 
is used in S. 11, him. Act. Nor could 
his proceedings be described as civil pro¬ 
ceedings. 

My secoud reason is this: S. 14, Lim. 
Act to my mind quito clearly refers pri¬ 
marily to suits and proceedings such as 
are dealt with in tho Schedule to the 
Limitation Act itself. If S 11 can apply 
to proceedings taken before a Collector, 
ono would oxpect that tho application on 
which those proceedings were begun 
would also be an application of the kind 
covorod by the Limitation Act. As a 
matter of fact it is conceded that tho ap. 
plication to tho Collector is not an appli¬ 
cation of this kind. If for that purpose 
or if in that particular tho proceedings 
beforo tho Collector are ontiroly outside 
the provisions and the intention 
of tho Limitation Act generally, it seems 
to mo that it naturally follows that tho 
proceo lings are equally outside the scope 
and purpose of S. 11, Lim. Act; unloss it 
is quito plain otherwise that tho pro. 
coolings aro civil proceedings and also 

arc the proceedings of a Court. This is 

not quito plain in this case, indeed it is 
very far from plain, so this socond 
reason which 1 have given, strengthens 
and supplements tho first 1 think 
therefore that tho appeal should bo 
allowed and that tho claim should he 
dismissed and that tho plaintiffs should 

l*»y tho costs of tho defendant in all 
three Courts. 

Hayward, J.-I concur. Tho sub. 
stantial question for decision is whethor 
an .Medication to tho Collector to take 
action under S. 11-A, Bombay Vatan Act. 

' of . lH 7-0 can bo bold to bo a “civil pro. 
cooding m a Court within tho meaning 
‘ '*■ Lirii. Act. There appears to have 


been no general definition of tho terms 
“civil proceeding" and “Court." It is 
therefore : necessary in each case to exa¬ 
mine the prooise nature of tho proceeding 
and tho constitution of tho authority be¬ 
fore whom such proceeding is taken, in 
order to decide whether it should pro¬ 
perly ho termod a civil proceeding in a 
Court. This has been indicated in tho 
discussion upon a similar matter in the 
case of Royal Aquarium v. Parkinson (3), 
in which Fry, L. J., is reported at p. 148 
to have said: 

I find in tho Act no words pre-crihin’ auv 
particular mode of procedure, or requiring tlioin 
(the authorities proscribed bv the Act) to hear 
and determine." 

lie then proceeded to consider further 
directions in tho Act and came to tho 
conclusion that tho proceedings for grant¬ 
ing licenses under that particular Statute 
were not judicial procee lings in a Court. 
If wo look then tothe provisions of S. 11.A, 
Vatan Act, wo similarly find no parti¬ 
cular procedure laid down and no direc¬ 
tion requiring tho hearing and determina¬ 
tion by the Collector. All he is required 
to do is either to resume possession of 
tho land or to assess it at full rates for 
the benefit of the Vatan on receipt of tho 
order of the civil Court. It is true that 
there aro dicta of West, -T., in tho case of 
Collector of Thana v. Bliuskar Mahadcv 
(4) tending to show that tho Collector 
exercises judicial functions under S. 10, 
Vatan Act. It is not altogether easy to 
follow the argument in viow of the speci¬ 
fic provisions of S. 10. But it is sulfi. 
oont here to observe that those dicta 
were obiter and that tho Collector's 
order under S. 10, was not in that case 
interfered with as an order of aci\il 
Court in oxorciso of tho powers there 
invoked of superintendence vested in tho 
High Court. 

It is again true that the Collector was 
said to he made a Judge for the particular 
purposes of tho Vatan Act in the case of 
Khan (Jo Narai/an Kutkarni v. Apaji 
Sad a shiv Kutkarni (5) by the same 
learned Judge. But that roforrod to the * 
entirely different sections dealing with 
f lic duty conferred on the Collector to 
delermino the custom of the Vatan and 
tho representative Vatandars un lor 
8s. 21 and 25 of the Act, and it is no doubt 
such proceedings which wore contemplated 
Cl) [18'J'Jl l n h. 43i. 

( l) (IBS 1] 8 Horn *204. 

(•'>) 11B77-78) *2 Ho in. 370. 
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by the directions in S. 72, making them 
judicial proceedings for the particular 
purposes of the Criminal Procedure Code, 
it seems to me. however, unnecessary to 
refer to this further or to the several 
decisions quoted before us dealing with 
similar directions in other Acts for pre¬ 
venting malicious prosecutions under the 
provisions of S. Ibo, Criminal P. C., in 
which the definition of Court” has for 
that particular purpose been discussed 
by this and other Courts. For we have 
here to consider the particular words of 
S. 14, Li ii. Act. Those words refer 
expressly to civil proceedings, whether 
in a Court of first instance or in a Court 
of appeal, and appear to me to point 
particularly to regular civil proceedings 
in the ordinary civil Courts under the 
Civil P. C. There is, moreover a ruling 
upon this very section in the case of 
Muhammad Subhan-ullah v. Secretary 
of State (0) which appears to me very 
similar to this case, iu which it was held 
that proceedings for mutation of names 
in the Record of Rights were not civil 
proceedings in a Court within the mean¬ 
ing of S. 14, Liao. Act. I concur, there¬ 
fore for these reasons that this appeal 
ought to bo allowed and the suit dis¬ 
missed witli costs throughout. 

G.P./r.K. Appeal allowed. 

(0) 11901] 2G All. 382. 
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Batchelor, Ag. C. J. and Marten, J. 

Nijalingappa Nijappa llalagatti — 
Defendant—Appellant. 

v. 

Chanabasawa Satavirappa Nesari — 
Plain till' — Respondent. 

Second Appeal No. 44 of 1917, Decidod 
on 22nd March 1918, from decision of 
Dist. Judge, Belgaum, in Appeal No. 3 of 
1910. 

$ Transfer of Properly Act (1882), Ss G3, 
72 nnd 76—Mortgagee in possession effecting 
lasting improvements—In proper cose he 
should be allowed costs of improvements 

The Transfer ol Property Act is silent upon tho 
•question of a mortgagee's right to recover from 
his mortR igor the reasonable and propor costs of 
lasting improvements effected by hint on tho 
mortgaged property. This however docs not mean 
that tho Intention of tho legislature was that 
this right should never he recognized. In a pro¬ 
per case therefore a mortgagee should bo allowed 
the benefit of money laid out by him on lasting 
improvements, so far as it has enhanced tho 
vuluo of tho mortgaged proporty. (P 85 C ll 

Per Marten, J .—In allowing costs of improve¬ 
ment the Court should bo on its guard against 


extravagant or unfounded claims; it should en¬ 
quire strictly into the bona (ides and fairness of 
the claim in each particular case. fP 85 C 1, 2] 

H. C. Coyajee and A. G. Desai —for 
Appellant. 

Dliirajlal K. Thakore and K. U. Kel- 
har —for Respondent. 

Batchelor, Ag. C J. —This was a 
suit to redeem a mortgage. Tho mort¬ 
gagee, who had gono into possession claim¬ 
ed to he entitled to recover upon redemp¬ 
tion the costs of a certain lasting improve¬ 
ment which, as he alleged he had made 
in tho property. Tho property mortgaged 
was agricultural land, and the lasting 
improvement claimed by the mortgagee 
was the sinking of a well iu this land. 
Admittedly the well was sunk, and though 
the exact effect of the sinking of it on 
the character of the land, has not been 
determined, it appears from tho judgment 
of tho trial Court that there is good 
reason to suppose that tho profits of the 
land were increased by reason of the 
sinking of tho well. The mortgagee’s 
claim on this head has been disallowed 
by both the lower Courts and this appeal 
is consequently brought hy the mortgagee 
who contends that on tho facts found, ho 
ought to he hold ontitled to cast upon the 
mortgagor the reascnablo costs incurred 
by him in the digging of tho well. 

Tho point is not perfectly clear by 
reason of tho silence of tho Transfer of 
Property Act upon tho question of tho 
mortgagee's rights to recover from his 
mortgagor tho reasonable and proper cost9 
of lasting improvements. It is con- 
SG|uenfly contended on behalf of tho 
respondents that a mortgagee in India is 
not ontitled to make any such claim. In 
support of that argument counsel cited 
tho decision of tho Madras High Court in 
Arunachclla Chetti v. Sithuyi Ammal 
(l). No doubt if roferonco ho ma le to 
tho phraseology of S. 72, T. P. Act there 
is room for the contention that the mort¬ 
gagee is not entitled to improve tho pro¬ 
perty, though ho may spend money in 
preserving it, and in managing it as a 
porson of ordinary prudence would 
manage it, as ho is required to do under 
S. 7G. I am also bound to admit that I 
do not think that tho caso before us can 
fairlv he brought within the purview of 
S. 63 of tho Act, which makes provision 
for accessions to mortgaged property. 

I think wo are confronto 1 with the plain 

(1) (.1890] 19 Mad. 327. 
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question whether the silence of the Trans¬ 
fer of Property Act upon this point should 
load the Court to decile that a mortgagee 
in India is never entitled to recover from 
his mortgagor the reasonable costs in¬ 
curred in lasting improvements. In my 
opinion this question should ho answered 
in favour of the mortgagee. If the Indian 
Statute had expressly deprived the mort¬ 
gagee of this right, there would of course 
be an end of the matter. But the Statute 
has not done so, and from its mere silence 
I am not prepared to infer that the inten¬ 
tion of the legislature was that this 
right should never he recognised. The 
right was considered by the Privy Council 
in lieu-lemon v. Astwood (2), where Lord 
Macnaghten, in delivering the judgment 
of the Board, in speaking of the then 
mortgagee, one Davies, ea\ s: 

'll would bo contrary to co-nmon justice to 
deprive Davi.s of the benefit of the money laid 
out by him on those improvements, 6J far as 
they enhanced the value of the premises." 

Then reference was made by his Lord¬ 
ship to Shepard v. Joyies (3), where the 
whole law on this subject, as it prevails 
in Lngland, is expounded by the Court of 
Appeal. It seems to me probable that 
silence of the Indian legislature upon 
this point is to bo ascribe 1 rather to a 
desire to coniine the coditie 1 law to broad 
general provisions than to a deliberate 
design to deprive the mortgagee in suit¬ 
able cases of that which their Lordships 
of the Privy Council regard us common 
justice. I think therefore t hat the lower 
appellate Court’s decree must ho re¬ 
versed, and there must be a remand of the 
case fo the District Court in order that 
all the requisite questions may he con¬ 
sidered and decided. These questions of 
fact will lie: ( 1 ) Wliut sum of money 
was spent by the mortgagee on the digging 
of the well 7 (2) Was that a reasonable 
and proper sum for a mortgagee to spend, 
having regard to the total value of the 
property mortgaged 7 And (,j) Was 
the well a lasting or permanent improve- 
moot enhancing the valuo of the pro¬ 
perty 7 If all those questions uro an- 
swored in the mortgagee’s favour, then in 
my opinion ho is entitled to recover the 

fair amount of hi3 expenditure from tho 
mortgagor in so far as it has enhanced 
the value of tho property in addition to 
K’» M)d four, 1 duo at the foot of tho 
mortgage. Costs Hosts in tho suit, 

Ml l»8‘J41 A C. 160. 
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Marten, J.—I agree. As regards the 
point under the Transfer of Property Act, 
1 think that tho silence of the Act docs 
not prevent us from doing what is spoken 
of by their Lordships of the Privy Council 
in Henderson v. Asluood (2) us common 
justice, namely in a proper case to allow 
a mortgagee the benefit of money laid out 
by liira, so far as it has enhanced the 
value of the mortgaged property. As 
regarls tho merits of the case, so far as 
wo have them before us, I may repeat 
what Sir George Jessel said in Shepard 
v. Jones (3): 

"All I can ray is, tlmt there being in my c pinion 
a 7 >rima facie case that the i roj erty w increased 
in value, it is fair that there should be an in¬ 
quiry to ascertain whether it was to increased. 
Of course that inquiry will hi whether ans aud 
wliut sum oucht to b- allowed in taking the ac¬ 
counts of the defendant bv reason ol lasting i n- 
provements and that will leave the whole case 
open." 

I therefore agree with the inquiries 
which my Lord the Chief Ju-tice 1ms 
directed to bring out these points. I will 
only add that in allowing costsof improve-! 
ments the Court must naturally ho on its 
guard against extravagant or unfounded! 
claims. It was sai l in argument that if 
we were to allow a mortgagee to charge 
for improvements, the Courts might bo 
exposed to all sorts of extravagant de¬ 
mands on the part of mortgagees. The 
answer is that tho Court should inquire 
strictly into tho bona fi ies and fairness 
of tho claim it each particular case. 

G.1\/r.k. Decree reversed. 
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Heaton and Hayward, J.T. 

Ram,i Santu Randive — Defendant— 
Appellant. 

v. 

Daji Naru Ra ndivc— Plaintiff— Res¬ 
pondent. 

Second Appeal No 209 of 1917 Deci- 
dod on J 1st .Inly 1918, from decision of 
I’irst Cluss Sub-Judgo, Saturn, in Appeal 
No. It of P*lo. 

Hindu Low — Widow — Decree against — 
1 e r s o n seeking to bind reversioners must 
show that it was oblained after contest or 
if by consent in such circumstances that it 
must be regarded as fairly obtained. 

Evers c.i9- in which I lie rev. rsioners of a 
deceased Hindu aro sought tv »*> bound bv a 
decree obitined against tho widow of the do- 
ceav,.j i must bo decided on its own piriicul.ir 
cireum-tai'C H, and iliu p.*rs,n who claims that 
the decree am jui.ts to a bar against the rever- 
fu-mont must cstihlish that tlio decree w,u f.irly 
obtained either after u contest or, if by consent 
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in such circumstances that the decree ought to 
be regarded as having been fairly and properly 
obtained. [P 86 C 2; P 87 C 1; P 88 C 1] 

D. R. Patwardhan —for Appellant. 
Ishwarlal K. Vakil —for Respondent. 
Hayward, J. The only question pres¬ 
sed in argument before us in this second 
appeal is whether the plaintiff's claim 
for the land in suit is barred by an 
award decree between his predecessor-in¬ 
interest, a widow, and tho defendant, 
claiming by a will from the last male 
owner. It has been contended on behalf 
of the defendant that the claim is so 
barred, relying upon the principle laid 
down by tho Privy Council in the case of 
Kata-ma Natchier v. Rajah of Shiva - 
(junrju (1), in which their Lordships ruled 
at p. (>04 that a decree fairly obtained 
against the widow would Lind rever¬ 
sioners. That principle was followed by 
their Lordships of tho Privy Council in 
tho subsequent caso3 of Bhagbutti Devi 
v. Bholanath Thakoor (2) and Jugnl 
Kish ore v. Joteiulro Moliun Tagore (3) 
and was extended to a daughter holding 
a limited estate in tho case of liari Nath 
Chatterjee v. Mothurmohun Goswami (4). 

The contention was not accepted by 
tho First Class Subordinate Judge, rely¬ 
ing upon the case of Jcram Laljcc v. 
Vecrbai (5) in which Batty, J., declinod 
to apply principle either to a compromise 
or an award decree. This limitation of 
tho principle was subsequently adopted 
by tho Allahabad High Court in tho cases 
of Gobind Krishna Narain v. Khnnni 
Lai (G) anil Mahadci v. Baldeo (7). In 
a later case, Gur Nanak Pcrshad v. Jai 
Narain Lai (8), it was however hold that 
a decroo fairly obtained against tho widow, 
evon though tho widow did not contest 
the suit, would bind tho reversioners. 
This limitation of tho principle suggested 
*>y Batty, J., was again rigidly laid down 
by a Bench of tho Calcutta High Court in 
the caso of Rajlakshmi Dasec v. Katya- 
yani Dasce (9). On tho other hand tho 
Judges of tho Madras High Court appear 
to havo contemplated tho possibility of a 
compromise decreo against tho widow 
binding tho reversioners, though they did 

(1) 11861*63] !I M. I. A. 639=2 Sar. 25 (P.O.f. 

(-) 11875-70] 1 Cal. 104 = 2 I. A. 25G(I\C.). 

(a) L18841 10 Cal. 085 = 11 I. A. GG (P.C.). 

(1) 1189-1] 21 Cal. 8=20 I. A. 183 (P.C.). 

(5) L1903] 5 Bom. L. R. 835. 

(0) L1907] 29 All. 187. 

(7) 11903 ] 30 All. 75. 

(8) 11912] 34 All. 395=14 I. C 814. 

(9) U911J 33 Cal. 039=12 1. C. 461. 


not act on that contemplation in the case 
of Bhogaraju v. Adapalli (10). The only 
other decision examined before us, which 
has any bearing on this point, was that 
of Ghelhabai v. Bai J aver (ll), in which 
a decree fairly obtained against a widow 
was held to be binding on revorsiouers 
although the widow had withdrawn her 
appeal. It seems to me that this limita¬ 
tion of the principle appearing in these 
decisions has been founded upon the neces¬ 
sity of determining in each case, whether 
the decreo could properly be said to have 
been fairly obtained against the widow 
as representing the whole estate includ¬ 
ing tho rights of tho reversioners, and 
upon tho necessity of proceeding with 
special caution whore tho decree was a 
compromise or award decree, on the snme 
grounds upon which it has been held tlmt 
legal necessity must definitely bo proved! 
in the case of purchases from Hindu 
widows and that transactions must defi¬ 
nitely be shown to have been explained 
and fully understood in the caso of pardah 
women, as observed by Jenkins, C. J., in 
Suvisuddin v. Abdul Husein (12). It is 
not necessary for tho purposes of this 
case to go beyond this aud considor whe¬ 
ther this limitation has not been too 
rigidly laid down by tho learned Judges 
of tho Calcutta High Court iu Rajlakshmi 
Dasce v. Katyayani Dasec (9) contrary 
to the goneral principle enunciate! by 
tho Privv Council. 

Now it is necessary to look at tho 
award decreo to determine whether it 
could properly bo said to havo been fairly 
obtained against the widow as represent¬ 
ing tho whole ostate including the rights 
of the revorsionors. It there appears that 
the plaintiff’s predecessor-in-interost, tho 
widow Tai, was seeking to assert her 
claim to full ownership of tho land in 
suit against tho defendant, who was sot¬ 
ting up title by a will alleged to have 
been obtained from her deceased husband 
Joti. Tho result of the arbitration was 
that the widow Tai's cliim was dis¬ 
missed, but ample provision was made 
for her maintenance during her lifo by 
actual residence with tho defendant or, 
in caso she found that inconveniont, by 
enjoyment of a separate dwelling-house 
and a cash maintenance allowance of 
Rs. 3G a year. It was in the lattor case 

M0) [19111 35 Mad. 560=12 I. O. 123. 

(11) L1912] 37 Bom. 172=17 I. 0. 8S6. 

(12) 11907] 31 Bom. 165. 
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decided that after lier death oven that 
dwelling-house should become the abso¬ 
lute property of the defendant. That 
award was by consent of the parties and 
in their aotual prosonee made a decreo of 
the Court. It seems to mo that the de¬ 
fendant, who produced and reliod upon 
this award decree, had not merely to 
{produce it, but, in accordance with tiro 
[principles already discussed, to prove 
[further that it was fairly obtained against 
the widow, as representing not only her 
own intorests but those of the reversioners 
as prescribed by tire Privy Council. The 
defendant however failed to provo any 
such thing. On the contrary tiro award 
decreo is open to tiro obvious criticism 
that the widow obtained practically all 
that she would ho likely to need during 
her lifetime and would not appear to 
have paid particular attention to the in¬ 
terests of the reversioners. But there is 
moreover nothing in tiro award decree to 
indicate that the matter in dispute bet¬ 
ween the parties was actually contested 
before the arbitrator. 

There was in fact no such guarantee 
that duo regard was ha 1 to the rights of 
the reversioners as there would have 
been, had the case Leon actively contested 
in regular proceedings in the civil Court. 
It would not, in my opinion, he right in 
such circumstances to accept this award 
decree as a decree fairly obtained against 
the widow as repieventing the whole 
estate and so binding on t ho reversioners. 
It was therefore in my opinion, correctly 
disregarded by the First Class Subordi¬ 
nate Judge, as not falling within the 
genor.il principle enunciated by the Privy 
Council. It follows that the award do 
cree bound the widow only and not the 
reversioners and that as the claim here 
is not under the widow, but by right of 
purchase from tho last roversionor, thoro 
can ho no question of res judicata under 
tho provisions of S. 11, Civil P. C. 

The decision of the First Class Sub¬ 
ordinate Judge ought, in my opinion, for 
these reasons to ho confirmed and the 
appeal to ho dismissed with costs. 

Heaton. J — I ugroo. But as the caso 
is ono of importance, 1 will state my 
conclusions in my own words. Tho case 
is of importance, hecuuso wo have to 
determine whether tho principle applied 
in Sin Vtmuny.t 'i case (1J applies to tho 
facts of this case. Tho principle is tho 
prevention of a multiplicity of suits on 


the same cause of action. It applies at 
least in this particular : there is no 
doubt that in the litigation which took 
place between the widow of the last 
male "bolder and the present defendant, 
w ho was also the defendant in the earlier 
suit, the widow did represent the estate 
and not merely herself or her own in¬ 
terest. For she sought to recover tho 
property as the estate of her deceased 
husband, that is to say, she was lighting 
or professing to tight the battle not only 
of herself hut of her daughter and her 
daughter's son. who, noxt to the widow 
herself, w ere those most nearly interested. 
Therefore it is that we have to see whe¬ 
ther tho principloappliod in Shivagunya’s 
case (l) applies in other particulars also. 
The reason for applying tho principle is 
stated in these words, which appear at 
pp. GOJ and 001 of 0 Moore's Indian 
Appeals : 

It seems however to to necessary, in order to 
determine the mode in which this appeal ought 
to I,* disposed of, to consider tho question whe¬ 
ther the decreo of 1817, if it had become final in 
An(ia Moat >o Natchiar's lifetime, would ba\o 
hound those claiming tho Zamindari in succes¬ 
sion to her. And their Lordships are of opinion 
that, unless it could bo shown that there had 
not been a fair trial of the right in that suit—or. 
in other words, unless that decreo could have 
boon successfully impeached on some special 
ground, it would have boou an effectual bar to 
auy new suit in the Zillali t'ourt by any per¬ 
son claiming in succession to Angn Moo too 
Natclmr." 

Now it appears from what is stated 
at p. 59") of 9 M. I. A. in the same report 
that tho decreo of 1847 was arrived at 
in a suit in which a large body of evi¬ 
dence had in fact been given by each side 
and it was, therefore quite clear that, 
uulcss something to the contrary was 
made out, it was a really contested 
suit: a suit which had really been fought 
out. Those being the facts, their Lord- 
ships said, 

“in their opinion tho decree must be binding 
not only on the widow but on tho reversioners.” 

Now hero wo have a caso in which it 
is not show n that the suit between tho 
widow and the present defendant was a 
really contested suit. I will mention 
six circumstances which clearly appear 
from tho judgments and which as facts 
aro not now contested hy oithor side. 
Tho first circumstance is that the plain- 
till in the suit was a Hindu widow. Tho 
second is that tho defendant was noxt to 
the w idow’s own grandson the nearest 
reversioner, was a momlier of her bus- 
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band s family and amongst the agnates 
of that family was actually the nearest 
of all to her deceased husband. The third 
is that the defendant based his claim to 
the property on a will of which he'never 
obtained Probate and which has never, so 
far as appears, been produced in a Court 
of.Justice. The fourth circumstance is 
that an arbitrator was appointed by the 
parties and an award was made. The 
lifth is that there was an unopposed de¬ 
cree made by the Court according to the 
award ; and the sixth and last circum¬ 
stance I mention is that by this decree 
the widow had her residence and main¬ 
tenance assured. Where you have cir- 
cumstances such as these, it seems to me 
that you have at once the clearest indi¬ 
cation of a probability that the decree 
was not a contested matter hut was ar¬ 
rived at by either collusion or consent. 
W hen tho interests of an agnate come 
into conflict with those of a Hindu widow, 
wo know very well from experience that 
tho interests of tho widow are likely to 
find very slender protection. These be¬ 
ing the facts then it seems to mo that 
although the Judge in appeal did not 
base his decision on them, his decision 
was perfectly correct. 

In conclusion, I should merely like to 
add that 1 entirely agroo with what my 
learned brother has said that in each case 
whero the principle applied in Sluva- 
gunga's case (l) comes to be • considered, 
we must deal with the circumstances of 
tho particular case ; and also that when 
a person produces a judgment and claims, 
on tlie principle applied in Shivagunga's 
case (1), that tho judgmont amounts to a 
l>ar against tho reversioners, ho has not 
done enough, it still remains for him 
to establish, where one of tho partios 
was a Hindu widow, that tho judgment 
has been fairly obtained oither after a 
contost or, if by consent, in such circum¬ 
stances that the consent decree ought to 
ho regarded as decree fairly and properly 
obtained. I agree that this appeal should 
ho dismissed with costs. 

G.P./R.K. Appeal dismissed. 
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Kajiji, J. 

P. W. Monie and others —Plaintiffs. 

v. 

Rev Robert Scott —Defendant. 
Original Suit No 1213 of 1917, Deci¬ 
ded on lltli April 1918. 

(a) Bombay City Municipal Act (1898), 
S. 143 (2) (d|—Extra sum paid by resident 
students of College hostel is not rent. 

Tbo extra sum paid by the resident students 
of a college in respect of hostel accommodation is 
uot paid as lent within the meaning of sub- 
Cl. (d), S. 143 (2), but is an additional fee paid 
by them for tbe advantages derived by them aod 
more attention paid to them for looking after 
their social, moral and physical welfare than the 
non-resident students ol the College. LP 8.) C 2) 

ib) Bombay City Municipal Act (1898), 
Ss 140 (cl and 143 (1) (a)—Portions of col¬ 
lege hostel occupied by resident students are 
exempt from general taxation—So also por¬ 
tions occupied by professors and peons ore 
exempt if presence of occupants is necessary 
for discharge ol their duties. 

Tho portions of a College hostel occupied by 
tho resident students of the College are exempt 
from taxation under 8. 140(c) ns they are ex¬ 
clusively occupied lorclmritablo purposes within 
the meaning ol S. 143 (1) (a) of the Act. 

IP 90 C 1] 

The portion* of a College hostel occupied by 
the Superintendent or a 1’rofessor and the peons 
aro txemj t frern taxation under S. 148(1) In), 
il the presence of the occupants on tho premises 
is absolutely ncccsinry for the discharge of their 
duties ol supeivi-ion and physical welfare of tho 
students as required by 8. 21 (1) (e), Universi¬ 
ties Act. ' IP 91 C 1) 

(c) Practice—Special case stated by con¬ 
sent cannot be reopened without mutual con¬ 
sent. 

It is settled practice that where a special caso 
is staled by consent, it can only bo reopened by 
mutual coii.-cut. [P 90 C 2) 

Campbell and Inverarity —for Plain¬ 
tiffs. 

Mirza and Setalvad —for Defendant. 

Judgment.—This is n case stated for 
the opinion of the Court under S. 90, 

O. 30. Civil P C. The plaintitls, who 
are tho Municipal Commissioner and tho 
Municipal Corporation for the City of 
Bombay, seek to recover from tho defen¬ 
dant, who is the present acting Prin¬ 
cipal of tho Wilson College, municipal 
propei tv taxes in respect of tho buildings 
known as hostels belonging to that Col¬ 
lege. Tho Wilson College is affiliated to 
tho University of Bombay. S. 21 (l), 
Universities Act, 1901, provides that a 
College applying for affiliation to an 
University must satisfy the Syndicate of 

tho University inter alia, 

•* (c) that tho buildings in which tho College is 
to be located nro mit.iblo. and that provision 
will bo made, iu conformity with tho regulations 
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(or the residence, in the Ccllcpc or in lodgings 
approved by the College cf students tut leading 
with their parents or guardians, and for the 
supervision and physic*! welfare of students 

(f) that due | rovi*icn will, no far ns circum¬ 
stances may permit, be imulo for the riMd^uce 
of tbc Hoad of the Colic g* and f-on.e numbers cf 
tbo teaching staff iu or near tbo Collej n or tho 
j lace provided for tbo reside nce cf students." 

Under S. 25 (1) and (2) (m) the Senate 
of a University is empowered with the 
sanction of the Government to make re¬ 
gulations to provide, inter alia, for the 
residence and conduct of students, and 
tho Senate of tho Bombay University 
has accordingly made the following re¬ 
gulation, viz., 

that each Cbll^go shall provide residential 
quarters for such a percentage of its students as 
tho Syndicate may from time to time approve." 

In order to satisfy the requirements of 
the provisions of S. 21 (1) ( c ), Universi¬ 
ties Act, 1904, and pursuant to the 
above-quoted regulation, tho Wilson Col- 
lego has erected three buildings known 
as hostels, two of which uro in tho Col¬ 
lege compound and tho third inclose 
proximity to the same, for tho use of its 
students The first is capable of accom¬ 
modating 30 students, the second, 
41 students, and the third. 126 stu¬ 
dents. It appears that in addition to 
the students an European Professor and 
an Indian Superintendent reside in 
the last and second hostels and an Eu¬ 
ropean Superintendent an 1 an Assistant 
superintendent rosi io in the third hostel 
and that all tneso are on tho stall of tho 
Eollogo. In the second hostel a peon is 
accommodated i„ the outer compound. 
I ho fees payable by students of tho Wil¬ 
son College in respect of each of tho two 
terms in a year aro as follows : (l) Non¬ 
resident students. Us. 48, and a sum of 
Us. 3 as subscription towards tho gym¬ 
khana. (2) Resident students tho above 
sums of Us. 48 and Us. 3 and an addi- 
tion.il fee—the average amount of which 
»s about Us. .3. Pursuin', to S. 110 ( c ), 
City ol Bombay Municipal Act, 1838, tho 
Mumcipil Commissioner has cause 1 tho 
throe hostels to he assessed for payment 
of tho general tax as set out in paras. 8 
and 9 of tho caso. Tho dofen lant con- 
tends that tho Wilson College is exempt 
unlor S. 113 (1) (a) an i (2)fd). City of 
■Bombay Municipil Act, 1888. from p !lv . 
ment of the gmoril tax in respect of the 
three hostels. S. 143 (l) (a) and (2) (d) 
runs as follows : 

" W Thc tax Hi.,.11 bj levied in respect 


of all buildings a/ul InnJs in Ibe city, rxeept 
(a) buildings bud lands nr portions thereof ix- 
cluiivclj occu|it d for public warship or for rhari- 
table j urj (sea ; (2.i tho h Mowing bu ltli r ps and 
lauds or |orlii>i.it thereof cLall net be dt eir.ed to 
be buildings cxclm»vily occupied fer public 
worship or for cLaiilalh* purposes within tho 
meaning , f Cl. (a) viz., (d) these iu respi-ct of 
which unt is d.-iivid, whether such rent is or is 
m.t ap|li<d exclusively to religious or charitable 
pui poses. ” 

Mr. Campbell for tho plaintiffs has 
very fairly conceded that he is not going 
to contend that the fees paid by the re¬ 
sident students are rent within the 
meaning of sub.S. (2) (d), S. 113, City of 
Bombay Municipal Act, 1888. The main 
contention of Sir. Campbell for thc 
pluiutifls is that these threo hostels are 
not exclusively occupied for charitable 
purposes. It seems to me that it would 
he better and certainly more convenient 
to divide for the purposes of argument 
hostels into poitious occupied by students 
and portions occupied by the Professor, 
Superintendents and Assistant Sujeiin- 
tendont. The plaintiffs contend that 
both these portions are rateable for pay¬ 
ment of general lax, as they are not ex¬ 
clusively occupied for charitable pur¬ 
poses within tbo meaning of S. 113 f 1) (o), 
City of Bombay Municipal Act. The 
onus to prove that they are so occupied is 
on the defendant. Let us then first con. 
sider the question of the portion occupied 
by students. From tho statement of the 
caso it appears that tho resident students 
on an average pay Rs. 23 more per term 
than the non resi loot students. Then the 
question arises; Are stu tents tenants of 
tho College? In my opinion they are 
clearly not; for none of the incidents re¬ 
lating to tenancy exists in a caso like 
this. The students have to observe cer¬ 
tain rules framed for regulating tl.eir 
conduct; they are liable to ho turned out 
of their rooms at any time without notice 
and without refund of fees or part of 
foes. Cortain restrictions aro placed even 
on their user of the rooms in their occu 
pat ion, an 1 it is evident that there would 
he no discipline if those students wore 
regarded as regular tenants of tho College 
anl had their legal right, of tenants. 1 
therefore held that tho extra sum pai l by j 
re>ident students is uot paid as rent with] 
in the inaaning of suh-Cl. (d). S. 143 (2). 
Citv of Bombay Municipal Act, but 1 
in an additional foe paid by thorn for tin I 
advantages derived by them and more 
attention paid to thorn for looking alter 
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their social, moral and physical welfare 
than the non-resident students of the 
College who pay a less fee. 

Then the n9xt question for considera¬ 
tion is that—is the portion of the hostels 
occupied by the students exclusively occu¬ 
pied for charitable purpose within the 
meaning of S. 143 (l) (a)? It must bo 
borne in mind that the words “charitable 
purposes” must not be taken in their 
popular sense and as it was held in the 
caso of U niversity of Bombay v. Munici¬ 
pal Commissioner, Bombay (1), the words 
“charitable purposes’’ have acquired a 
technical meaning in the Presidency of 
Bombay and in that 'sense they include 
all purposes within the meaning of Sta¬ 
tute 43 Eliz., C. 4. It is not disputed 
that the College is a charitable institu¬ 
tion. Then, is the hostel an integral 
part of the Collego as contended by Mr. 
Mirza, for the defendant? In my opinion 
the hostel cannot be considered a part of 
the Collego but must bo regarded as a 
separate institution which every Collego 
must erect and maintain; for the Indian 
Universities Act 1904, contemplates that 
the Collego authorities will provide ac¬ 
commodation in tho Collego itself or in 
some convenient building near it for tho 
residenco of tho students who are not 
living with their parents or guardians 
and for some members of tho teaching 
stall in or near tho Collego or tho place 
provided for the residenco of such stu¬ 
dents. Therefore, it is incumbent upon 
every Collego affiliated to tho University 
to provide quarters for such students. 
Further, it is admitted ahat the Syndi¬ 
cate of tho University requires the Col¬ 
lego authorities to submit periodically a 
statement of students for whom rcsidonco 
is provided in the hostel. I must thoro- 
foro hold that hostels are erected and 
maintained by tho College as part of tho 
general educational scheme *of tho coun¬ 
try and tho objeot of tho hostel is the 
advancement of learning and it therefore 
falls within tho general objects which aro 
charitable and which aro mentioned by 
Lord Mucnaghton in Income Tax Com¬ 
missioners v. Pcmscl (2) and therefore 
tho portions occupied by tho residont 
[students are exempt from taxation, as 
they are exclusively occupied for chari¬ 
table purposes within the meaning of 



S. 143 (l) (a), City of Bombay Municipa' 
Act. 

Now as to the portion occupied by the 
Professor and Superintendents. On be¬ 
half of tho plaintiffs it is contended that 
this occupation must be held to he a bene¬ 
ficial one and therefore rateable. Bearing 
in mind the fact that hostels are provided 
for residence of students who do not re¬ 


side with their parents or guardians and 
that the Indian Universities Act 1904, 
S. 21 (1) (c), contemplates that the Col¬ 
lego authorities will perform the duty of 
supervising, looking after and taking care 
of students residing in the hostel, how 
can a College discharge the duty imposed 
upon them by the legislature except some 
one, or so many of their teaching staff 
as are necessary, reside in tho hostel? 
That is why a Superintendent is given 
quarters in the hostel for tho proper dis¬ 
charge of the duties imposed upon them 
by the College authorities and as required 
by tho Indian Universities Act. In my 
opinion it is absolutely necessary for the 
scheme of olucatiou that provision must 
bo made for tho residence of necessary 
members of tho teaching staff to reside 
in the quarters provided for students. 
Residenco for such members is compul¬ 
sory for tho scheme of education for tho 
proper discharge of their duties. Mate¬ 
rials and details aro necessary to como 
to a definite conclusion as to whether 
more than one Superintendent is neces¬ 
sary for tho proper supervision and phy¬ 
sical welfare of students or that the por¬ 
tions now occupied by a professor and 
Superintendents aro absolutely necessary 
for that purpose, or that any portion of 
such quarters is used for any other pur¬ 
pose. These aro considerations nocessary 
to determine tho question hoforo tho 


]ourt: Bent v. ltobcrts (3) and tho caso 
,f The Oxford Bate (4). Mr. Mirza for 
ho defendant offered to adduce evidence 
>y calling tho defendant but tho plain-, 
ills’ counsel would not agree to this; 
lourso boing adopted, and it is settled 
nactice that where a spocial caso is sta- 
o l by consent it can only bo ro-oponodj 
>y mutual consent: Hamilton, Fraser 
c Co. v. Stanley, Bad ford k Co. (5). 

On tho materials beforo mo it appears 
hat in the first hostel thoro is accommo- 
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for 44, and that although these are re¬ 
garded aa two buildings, it is really one 
as there is intercommunication between 
them, and the third hostel has accommo¬ 
dation for one-hundrod and twenty-six 
students. I there hold on the materials 
before me, that the premises occupied by 
one Superintendent for the first and se¬ 
cond hostels and the premises occupied 
by one Superintendent in the third hos¬ 
tel and the portion occupied by the peon 
in the outer compound nre necessary for 
the discharge of their duties of super¬ 
vision and physical welfare of students 
las required by S. 21 (l) (c), Indian 
IJuivorsitics Act and arc exempt from 
jtaxution undorS- 143 (1) (a). As to the 
portions occupied by tho professor and 
the Superintendents or Assistant Superin¬ 
tendent, I have no evidence to show what 
tho terms of their employment are or 
what their duties are such as to make their 
presence on the premises absolutely neces¬ 
sary for educational purposes and for due 
performance and proper discharge of tho 
duties imposed upon them by the College; 
and therefore tho portions occupied by 
them will, under tho circumstances, ho 
liable for taxation, but 1 will give liberty 
to the defendant to prove when ocoasiou 
arises that the terms of their employ¬ 
ment and their duties are such as to make 
their presence on the premises absolutely 
necessary and that tho portions occupied 
by them are necessary and are exclusively 
occupied for that purpose. 

Therefore, the answer to the question 
submitted is that the defendant as repre¬ 
senting the Wilson College is liable to ho 
rated for the general tax loviahlo under 
8. 140 (c). City of Bombay Municipal Act 
in respect of tho parts of the hostels occu¬ 
pied by persons other than tho students 
and one Superintendent in tho first an 1 
second hostel and one in tho thir l hostel 
an l tho peon. Each parry to hear its 
own costs. 

GJ’.iK.K. Answer according! y, 
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Shah and Mautkn, J.I. 

Emperor 

v. 

liamriio l ishwunatli — Respondent. 
Criminal Appeal Mo. 187 of 1917, De¬ 
cide! on ‘20th March 1918. from order of 
1’resy. Magistrate, Bombay. 


Bombay City Municipal Act (1888), S6. 3 
(x), (y) and 305 — Street includes houses 
abutting on it 

A “street" does not merely mean the actual 
roadway, but includes the houses on either fide 
of it. ’ IP 03 C l] 

Where before the coining into force of the City 
of Bombay Municipal Act of 1SS^. a sewage pipe 
was laid down in a lane which carried the sul- 
lage water of the lioufc* on the two sicks of the 
lane: 

Ifel'l: that the lane must lo deemed to have 
been sewered by the Mtinicipaliu and was there¬ 
fore a public street to which S. 3( b of the Act, 
had no application. ,k'J3C 1] 

Nicholson —for the Crown. 

Seta lead and Kongo —for Accused. 

Shah, J.— Wo have heard nu interest¬ 
ing argument in this appeal. Tlu ques¬ 
tion involved in the appeal is narrow, 
and the facts are few and undisputed. 

Ruder S. 305, City of Bombay Munici¬ 
pal Act (Bom. Act 3 of I s ns) several 
house owners in tho first and second 
cross Ilanuman lanes were required by 
the Municipal Commissioner to level, 
metal, drain and light tho two streets in 
tho manner described in the written 
notices. The house owners refused to 
carry out the work which they were re¬ 
quire 1 to do under the notices, with tho 
result that they wore prosecuted under 
tho Municipal Act. The loarnel Presi¬ 
dency Magistrate came to the conclusion 
that the two cross lanes were not private 
streets, but public streets within the 
moaning of tho Act, and on that footing 
acquitted the accused. The present ap¬ 
peal is preferred by tho Government of 
Bombay, and the correctness of the con¬ 
clusion arrived at by the trial Court is 
impugned before us. It is an admitted 
fact that there is a sewer running along 
tho two lanes, w hich carries the sullage 
water of the houses on tho two sides of 
tho streets, and that this sower was con- 
structo 1 in the year 1883 or thereabout, 
long before the Act of 1*SS was passed. 
It is argued by the learned Advocate- 
General that tho streets in question are 
private street s and not public streets, as 
the streets are not sewurei w ithin the 
morning of the 'public street" us define 1 
by tho Act. It is further argued that in 
deciding tho question whether the street 
is soworol or not, tho fact of th*>ro being 
a provision for sewering the houses in 
tho street should ho loft out of consider¬ 
ation and the point whether the street 
apart from tho houses in the street, is 
sewered should be considered. It i? 
however not soriously contested by the 
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learned A 1 vocate-General, and as I under¬ 
stand his argument it is practically con¬ 
ceded, that the word "street” would 
ordinarily include the houses in the 
street, subject to the context. It is 
argued that with reference to the con¬ 
text in S 305 the word "street” indi¬ 
cates only the roadway and not the houses 
on the roadway. We have been referred 
to a number of sections in the Act to 
show that according to the context the 
word ‘"street” may mean the roidway 
quite independently of and apart from 
the houses on the two sides. It is not 
necessary in my opinion to pursue the 
lino of argument. It cannot help the 
appellant. 

It seems to mo that the whole argu¬ 
ment proceeds upon the assumption that 
if the work contemplated by S. c05 re¬ 
lates to the roidway only and not to the 
houses, the expression ‘private streets” 
must 1)0 understood in a restricted sense. 
But whatever the nature of the work to 
be done by the house owners may be, it 
is clear that the section applies only to 
private streets. The meaning of the ex¬ 
pression, according to the definition in 
the Act, is a street which is not a public 
street; an 1 under the Act, unless there 
bo something repugnant in tho subject or 
context, “public street” means any stieet 
horotoioro levelled, metalled, channelled, 
sewered or repaired by tho Corporation. 
There is nothing in tho subject or con¬ 
text to show that if these streets are 
sewered within the meaning of tho defini¬ 
tion of "public street,” they aro private 
streets for the purposos of S. 3u5. It 
seems to mo that if those streets in tho 
ordinary acceptation of the meaning of 
tho word 'street” aro sewered, the streets 
would ho public streets under tho Act, 
and S 303 would have no application to 
such streets. 

It has boon held in several cases that a 
stroot includes the houses on either sido 
of it, and that it does not merely moan 
tho roadway. There is no reason why 
for tho purposo of the definition, the word 
should not be on lorstool in that popular 
and generally accepted sense. There is no 
force in the argument that in order to 
decide whether these streets are sewered 
or not, we must consider whethor there 
is any sewer for tho road way to carry 
rain-water and should louve out of con¬ 
sideration tho sewering of tho houses. 
There is nothing in the context to justify 


such an interpretation of the word 
‘"street” or of the word ‘"sewered.” In 
the present case there can be no doubt 
that the streets in question have been 
sewered since 1883. The view taken by 
the trial Magistrate is right, and the 
streets in question are public streets as 
they are sewered within the meaning of 
the definition of that expression. The 
result therefore is that the order of ac¬ 
quittal must he affirmed, and that this 
appeal must be dismissed. 

Marten, J.— I am of the same opinion. 
The point in this case is whether this 
laue, or rather I should say, these two 
lanes are private streots within S. b05, 
City of Bombay Municipal Act of 1888. 
That in itself depends on the definitions 
of “public street” and ‘‘private street” 
in S. 3 (x) and (y) of the*Act. Assuming 
for a moment that the word "street” 
should he given its ordinary meaning, the 
question resolves itself into whether 
within sub S. (x) these lanes or streets 
were sewered.by tho Corporation prior 
to tho dato of the Act for if they were 
so sewered, they are public streets, aud 
if they were not so sewered they are 
private streots. The answer to that 
question must I think ho that each of 
those lanes or streets was sewered by tho 
Corporation prior to tho Act, inasmuch 
as tho Corporation between tho years 
1881 and 1883 laid under the whole 
length of oach lane or street a pipe which 
took tho drainage from tho houses on 
both sides. That reallv disposes of the 
case if tho word “streot” is given its 
ordinary meaning. 

It is however said on behalf of the 
Municipality that in this Act or at any 
rato in S. 305 tho word ' street” is con¬ 
fined to the roadway proper and does not 
include the houses on either side of tho 
road, and that the lanes in question were 
not sewered because tho pipe I have re¬ 
ferred to did not take tho surfaco water 
of the roadway proper. Consequently it 
is said there was no seweiing of the 
“street”, because there was no sewering 
of tho roadway proper. In considering 
this argument ono must ascertain " hat 

is tho meaning of tho word "street” in 
sub-8, (x). Wo have the high authority 
of Lord Blackburn, if authority is needed, 
for saying that in the ordinary and 
popular sense of the w ord, "streot” moans 
a highway with houses on eacli sido : see 
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Robinson v. Barton Local Board (l). I 
jsee no reason to give any different mean- 
ing to the word ‘street" in Bub-S. (x). 
[and I accordingly hold that it includes 
Itho houses on either side. That being 
so. it follows in my judgment that the 
lanes in question wore sowerod and that 
[therefore they wore public streets and 
(that S. 305 does not apply to the n. I 
have not overlooked the fact, that the 
definitions in S. 3 apply : 

unless there be something repuguant in tho 
subject or context.” 

But I see nothing repugnant in tho 
subject or context iu S. 305. That sec¬ 
tion only applies to private streets Be¬ 
fore therefore one can apply S. 305. one 
must first find out whether the street in 
question is a private street. Tho test 
for that is given in sub-S. (x) and T see 
nothing in S. 305 to indicate that some 
other test is to ha adopted. Wo wore 
referred to several other seat ions of the 
Act. hut I see nothing in them which 
would leal to tho conclusion that the 
definition of private stroot in S. 3 should 
not ho adopted in S. 305. Tho date of 
the Act is tho date on which it is to be 
determined whether the heavy expense 
of sewering, etc., is to bo borne by the 
frontagers or tho Municipality. That in 
its turn depends on what has been done 
in the past. If the Municipality sewered 
or repaired it in tho past, they must do 
so in tho future. If however tho Muni¬ 
cipality have done nothing to tho road 
and it is a private street, then the fron¬ 
tagers must hear the cost of making up 
and sewering the roal before it is taken 
over by tho lo:al authority. I may oh 
servo that if tho view of tho Municipality 
is correct, it would follow that in tho 
case of a private stroot the cost of a 
sovvor proper as opposed to a surface 
water drain could not he thrown on 
frontagers under S. 305. It is therefore 
somewhat surprising to find tho local au¬ 
thority advocating a construction of the 
Act winch, normally and apart, from the 
present oa«o, would benefit the individual 
frontager at llio expense of the general 
bo ly of rate-payers, ft may however bo 

hat in past yoirs so many pipes have 
been laid by tho local authorit y, similar 
to the one in tho presont case, that in 
fact 111 Bombay there are very few pri¬ 
vate streets on our construction of tho 
Act; and that conseque ntly tho presont 

(1) [1883] 8 A. C. 793. 


contention is in the financial interest of 
the rate-payers as a whole. 

It is also noteworthy, as pointed out 
by the learned Magistrate, that in the 
printed notice Ex B tho requirement 
No. 5 as to laying a (> inch sewer has 
been struck out. Presumably Ihereforo 
the Municipality thought that the street 
was already sewered, or else that they 
could not tlirow on tho frontagers tho 
expense of this sewer as oppose.i to the 
surface water-drain requirement No. 4. 
In the view which T take it is unneces¬ 
sary to consider whether, even on the 
construction of tho Act put forward by 
the Municipality, the roadway was 
sewered. The road is very narrow, being 
only 10 feet in places, and it would ap¬ 
pear that in the monsoon the surface 
water of the roadway overflows into tho 
house drains or gullies and thence into 
the pipe I have referred to. Therefore 
in this indirect way tho surface water of 
the roadway has been partially drained 
away. But whether this would amount 
to tho roadway being sewered within the 
meaning of the Act is. as I have already 
indicated, a question which it is unneces¬ 
sary to decide. In the result therefore 
I agree with my learned brother in hold¬ 
ing that tho judgment of the learned 
Magistrate in tho Court below is r jght 
and this appeal must be dismiss 1. 

O.p. R.K. Appeal dismissed. 
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Scott, C. .T. and Hayward, T. 
Govind Bamaji Ganja'e— Defendant-— 
Appellant. 


* • 

Santr, llama Thosa, —Plaintiff—Res- 
pon lent. 

Second Appeal No. 172 of 1917, Deci¬ 
ded on 5th Iuly 1918. from decision of 

As-t.Julge, Poona, in Appeal No 113 
1915. 

Tru.t. Act (1882). S 88-Por.on i n f;d u - 
c.Dry position taking advantage of po.il.on 
onH securing brncf.t-Transaclion i. invalid 
-Con.rac. Act.18721. S« 19, 19 A and f. 4 . 

i l .intilT and her sister who had hoe., brancht 
up in tho h-.uso of their uncle, th- .1 -R iidnu 
and were under hi* influence, executed a . u lo-' 

‘' 1 ,n “ ,a » v ow for au inadequate considorn- 
Oon After the death of h-r Mitci tho plai n Tiff 

,ocovtt v, “ vn> ' ■ »’•>* 


Jlrl.l: that tho defendant Mood in fi li,<i , rv 
position towards tho , LiiniifT ..nd her sister and 
that therefore under S 88. tho sale deed was 
null in id void both as regards the share of tho 
I’l.untin and that of her sister. [p q jj 
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Coyajee and K. H. Kelkar —for Appel¬ 
lant. 

J ay altar and K. P. Padhye —for Res¬ 
pondent. 

Judgment. —The plaintiff sued for a 
declaration that a sale deed executed by 
her and her sister Manjoola on 3rd 
August 1911 in favour of their uncle, 
the defendant was null and void, and to 
recover possession of the property des¬ 
cribed therein. Manjoola, the plaintiff’s 
sister died in February 1912. and the 
plaintiff claims both in her own right, 
and in the light of Manjoola as her heir, 
to recover the property. The first ques¬ 
tion is whether the plaintiff is the heir 
of Manjoola. That depends upon the 
question whether Manjoola was married 
by the asura form of marriage or by an 
approved form. If she was married by 
tho asura form, the plaintiff is her heir. 
It is held by both Courts that dej was 
paid on Manjoola’s marriage, and that 
the defendant postponed that marriage 
because the dej had not been paid. They 
therefore came to the conclusion that 
tho dej was paid to the defendant as a 
bride price. Tho marriage was therefore 
in the asura form. 

It has been hold by tho lower Courts 
that tho appellant was in a fiduciary re¬ 
lation to his niecos. They wore brought 
up in his bouso and acted under his in¬ 
fluence. Tho Courts also held that tho 
prico paid under tho sale deed as a con¬ 
sideration for tho transfer of the plain¬ 
tiff and her sistor’s property to tho de¬ 
fendant was inadequate. Assuming tho 
plaintiff is tho hoiress of Manjoola, it is 
contended that claiming through Man¬ 
joola sho has no right to oxerciso the 
option to avoid the deed as to one 
moiety of tho property, sinco Man¬ 
joola in her lifotimo did not exorcise the 
option and a right dependent on tho will 
of an individual is not transmissible to 
his hoirs to exoreiso at their will and 
not that of the porson through whom 
they claim. The argumont may bo put 
thus: Undor tho Contract Act all agree¬ 
ments fulfilling tho conditions of S. 10 
aro contracts. One of those conditions is 
free consent of competent parties. But 
tho absence of free consent from causes 
speoifiod in S. 14, namely, coercion, etc., 
does not provont the agreement from be¬ 
ing a contract.. Tho contract oolv be¬ 
comes voidablo at tho option of tho 
party whoso consout is caused (Ss. 19 


and 19-A). In dealing with perform¬ 
ance of such contracts in Ch. 4, S. 64, 
the Act reserves no right expressly to 
the representative of the party whose un¬ 
free consent was obtained although S. 45 
of the same chapter provides for devo¬ 
lution of oercain contractual rights where 
but for express provision the death of a 
joint promisee would bar such devolution. 

Moreover S. 86, Trusts Act, which is 
in pari materia with Ss. 19 and 19-A, 
Contract Act, is open to similar criti¬ 
cism sinco Ss. 81 and 83 refer ex¬ 
pressly to representatives while S. 86 
apparently only relates to the lifetime 
of a transferor. Again Act 12 of 1855, 
though it gives a right to representatives 
to suo for compensation for wrongs 
which have caused pecuniary less to tho 
estate of a deceased, person does not give 
any right of suit toavoid contracts for 
wrongful action. The Probate and Ad¬ 
ministration Act, S. 88, gives the execu¬ 
tor or administrator the samo power to 
sue as tho deceased in respect of all 
causes of action that survive tho decea¬ 
sed. But it is contended that tboro is 
no cause of action till the porson unduly 
influenced has indicated bis election to 
avoid the contract. This argument might 
be pertinent and require serious cons- 
deration, if we wore dealing with a caio 
of a contract effected by unduo inlluonsa 
in which the parties were not in -a 
fiduciary relation to each other and in 
which the influencing party had not ac¬ 
quired possession of property of the 
party influenced. When proporty has 
been aoquired by a party by using for bis 
own advantage bis fiduciary position, the 
caso falls under S. 88, Trusts Act which 
runs as follows: 

“ Whore a trustee, executor, partner, agent, 
director of a company, legal adviser, or other 
person bound in a fiduciary character to protect 
tho interests of another person, by availing him¬ 
self of his character, gnins for himself any pecu¬ 
niary advantage, or whore nnv person so bound 
enters into any dealings under circumstances in 
which his own interests aro, or may ho, advorso 
to the so of such other person and thereby gains 
for himself a pecuniary advantage, ho must hold 
for the benefit of such other poison the advan¬ 
tage so gained." 

This section embodies a principle acted 
on in many English cases. It is sufficient 
to mention Stump v. Gaby (l) and Grcs- 
Icy v. Mousley (2), where devisees of tlm 
party influenced were allowed to j?ot 

(1) [18521 2 De. O. M. G. 023. 

(2) [185'Jl 4 De. G. &. J. 78. 
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aside conveyances of their testators to 
solicitors on tho ground that the testa¬ 
tor by reason of the breach of trust of 
his granteo still retained a devisable 
right to the property in equity. In 
Stump v. Gaby (l) it was said: 

I do not deny that a deed may be 60 frau¬ 
dulent as to be set aside at law; this however is 
not such a case; but I will assume that the con¬ 
veyance might have been set aside in ci|uity for 
fraud: what then is the intercut of a party in an 
estate which he has conveyed to his attorney 
under circumstances which 'would give a right 
iu this Court to have the conveyance set aside '? 
Iu the view of this Court ho remains the owner, 
subject to the repayment of the money which 
has been advanced by the attorney, and the con- 
se<iueuco is that he may advise the estate, not 
ns a legal estate, but ns au equitable c.-taie, 
wholly irrespective of all question ns to any 
rights of entry or action, leaving the convey¬ 
ance to have its full operation at law, but look¬ 
ing at the equitable right to have it set aside in 
this Court. Pin; testator therefore had a devi¬ 
sable interest. My strong impression is that this 
very point is concluded upon authority, hut if 
not I am ready to make an authority on the 
presout occasion, nud to decide that, assuming 
the conveyance to have been voidable,' tho gran¬ 
tor bad an equitable estate which ho might have 
devised, und that being so he has in the clearest 
terms devised the estate, and thereby prevented 
tho descent to his hoir-at-lun. I give uo opinion 
as to what would have been the case if lie had 
not devised tho estate." 


Apparently this is the idoa underlying 
suits by representatives such as Holman 
J-Lo ynes (.3) and Wright v. V under plank 
(4). In such cases one comes very near 
treating tho convayances us void in 
equity and thus taking thorn in substance 
out of the range of voidable contracts, 
rho Lnglish Courts however have up 
plied to thorn tho tests applicable to 
cases of voidable contracts, such as that 
lapse of timo without rescinding will 
furnish ovidonce that tho party inlluen- 
ced Ims determined to afiirm tho con¬ 
tract, through delay is not imputable 
against him till ho has such knowledge as 
ho was bound to avail himsolf of the 
onus being on tho othor si lo to prove 
such knowledge and the time of its uc 
q limit‘on: seo Boako on Contract. Part 1, 
Ui. b, S. 2. Since tho facts of this case 
as found by the lowor Courts dearie 
bring it within tho scope of S. 88, Trust"? 
Act, wo allirni the docroo declaring the 
sale-doe 1 to bo null and void. Wo direct 
inquiry us to the amount of the consi- 
deration paid by the appellant in dis. 
diargmg tho mortgages which wore 

In ‘ M -& 0.270. 

M) Uni-Ad 8 !»«,. r, m. * 


binding on tho estate and that on the 
respondent paying within six months the 
sum which may he found clue on such ac¬ 
count tho appellant do deliver to her 
possession of the property in suit. Tho 
costs of this appeal und tho costs in the 
lower Courts up to date to be paid by the 
appellant. 

G.l’./lt.K. Decree confirmed. 
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BATCHMLOR, AG. C. J. AND Kl-MP, .1. 

Gun do Annaji Deshpande and others 
—Defendants—Appellants. 

v. 

Mareppa Panditeppa Bhojannavar — 
Plaintiff—Respondent. 

Second Appeal No. 735 of 191G, De¬ 
cided on 1-1 tli February 1918, from deci¬ 
sion of Asst, dudge, Belgaum, in Appeal 
No. 115 of 1915. 

Dckkhon Agriculturists' Relief Actfl879|, 
S. 13 (d)—Suit for accounts—Judgment-debt 
forming consideration of mortgage cannot 
be split up-Court cannot go behind decree 

Dofeudant obtained n decree against the plain¬ 
tiff for the integral sum of Rs. 1,4130 consisting 
of principal and iutercst and in satisfaction of 
that decree tho plaintiff executed a mortgage in 
favour of tlio defendant. In a suit for taking 
accounts of the mortgage under the Dekkhan 
Agriculturists’ Relief Act: 

Held: that the Court had no power to go be¬ 
hind the decree which formed tho consideration 
for tho mortgage and to resolvo the judgment- 
debt into its component elements 0 f principal 
and interest under S. 13 (d) of the Act, inas¬ 
much as the original interest hud not been 
converted into principal at any statement or 
settlement of account or by any contract m.ido 
between tho parties but by means of a decree 
of Court and by that decree a single integral 

sum was awarded to the defendant ns a judg¬ 
ment-debt. . JG c ft 

G. S. Mulgaokar for T. 11. Dcsai —for 
Appellants. 

H'. J. Nimbi;nr —for Respondent. 

Batchelor. Ag. C J.— This wasa suit 
under tho Dekkhan Agriculturists’ Re¬ 
lic f Act to take accounts of a mortgage 
executed by tho plaintiff to the defen¬ 
dants and for a declaration as to the 
sum duo upon it. Tho defendants ob¬ 
tained a decree against tho plaintiff and 
bis Bhaubanls for Rs. 3,132-10 0, ma lo 
up of Rs. 1,500 principal, Rs. 233 costs 
and tho balance interest. The plain- 
till s share admittedly was one-half. 
Hut by reason of a remission this sum 
was reduced to Rs. 1.180 only for which 
a mortgago was made. 

Tho question hoforo us is whether 
under tho Dekkhan Agriculturists’ K e - 
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lief Act this sum of Rs. 1,480, part of 
the ilecrctal debt, is to be regarded as 
tho principal sum, or whether for the 
purposes of the agriculturist mortgagor 
it can now bo resolved into its compon¬ 
ent oleraent3 of Rs. 866 principal anl 
Rs. 614 intorest. Now the section of 
the Act admittedly applicable to the pres¬ 
ent circumstances is S. 13. Cl. (d) is 
especially cited by the learned .Judge be¬ 
low who holds that the only principal 
chargeable against the debtor is the 
original sum of Rs. 866. But I do not 
find that that view is warranted by the 
provisions of S. 13, which enaots that 

“in tho account of principal thero shall -not bo 
debited to the debtor any accumulated interest 
which has bo«n converted iuto principal at any 
statement or settlement of account or by any 
coutract made in the course of tho transac¬ 
tions." 

But here this original interest has not 
been converted into principal at any 
statement or settlement of account or by 
any contract made between the parties. 

The conversion has taken placo by means 
of the decree of tho Court and by that 
decree a singlo integral sum was awarded 
to the defendants as a judgment-debt. 
Upon tho more provisions of tho Act, 
therefore I should ho of opinion that the 
defendants’ contention is right, and that 
they must bo allowed interest upon tho 
judgment of Rs. 1,480. This view is 
confirmed by tho decision of this Court in 
Tatya Vithoji v. Bapu Balnji (l), whore 
West, J., points out that where a con¬ 
tract has been male the subject of ad¬ 
judication by tho Ciurt it is thencefor¬ 
ward merged in tho decree, and there 
is no warrant for the revision of tho 
docrco or tho opening up of tho account 
upon that footing. No doubt 8. 13 al¬ 
lows tho Court to go behind a pri¬ 
vate settlement or a private contract 
hut I can find nothing in it which 
empowers tho Court to go behind a 
civil Court's decree in which any pro- 
coling contract between the parties is 
necessarily merge!. Tho learnel Judge 
below relied for his decision upon Kisan- 
f Jas v. Ramr.handra (2). But it appears 
to me that this case affords no authority 
for tho Judge's determination. The only 
point thoro decided as I read tho learned 
Judge’s judgment was vvbother the Court s 
sanction to a certain mortgage bond 
un lor S. 257-A, Civil P. C., debarred the 

(1) [1833] 7 Bom. 830. 

(2) L1011] 12 1. C. 569. 
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trial Judge from going into the question 
whether the principal sura shown in the 
mortgage bond consisted partly of in¬ 
terest or not. It was decided that the 
Court had jurisdiction to go into that 
question notwithstanding the Court’s 
sanction of the mortgage bond. Thero 
was no decision to the offect that under 
the Pekkhan Agriculturists' Relief Act 
the Court is empowered to ge behind a 
previous decree and to resolve that 
judgment-debt into principal and inter¬ 
est and the only observation occurring 
on this point in the judgment is clearly 
obiter. On these grounds I am of opin¬ 
ion that the appeal should be allowed 
and that the interest must bo calculated 
on the sum of Rs. 1,480. At the re¬ 
quest of the pleaders the appeal will bo 
remanded to the lower Court in order 
that tho decree may bo amended in ac¬ 
cordance with this judgment. Tho ap¬ 
pellants to have their costs. The cross- 
objections are dismissed with costs. 

Kemp. J.— There appears to mo to he 
another reason why this appeal should suc¬ 
ceed. Thedeorseiu Suit No. 361 of 1809 
was for Rs. 3.132 10 0. Tho plaintiffs 
share of that liability was Rs. 1566-5 0. 
and on 17th August 1898, tho mortgage 
bond for Rs. 1.4S0 with possession was 
passed. Now if the mortgagor had not 
agreed to pay Rs. 1,480, who can say 
whether tho judgment-creditor would 
not have insisted on receiving the whole 
amount of the principal in Suit No. 351 
of 1896 from him? Tho ju Igmont-cre- 
ditor agreed to take approximately half 
the amount of the decree the whole of 
which he might have executed against 
his judginont-debtor. That being so the 
mortgagor cannot now be allowed to say 
that he is only liable to pay half tho 
amount of principal. I therefore agree 
that tho appeal should ho allowol with 
co 3 ts and tho case romandol for amend¬ 
ment of tho decree. 

G p./R.K. Appeal allowed. 
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BATCIIliL >«, Ac.. C. J. AND 

Marten, J. 

Dadoo Bhaoo and others —Defendants 
—Appellants. 

v. 

Dinkar Vishnu Aphale — Plaintiff 
Respondent. 

Second Appeal No. 905 of 1915. Do- 
cided on 5th April 1019. 
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Bombay Land Revenue Code (5 of 1879), 
Si. 3 (20) and 217— Alienated" village — 
Tranifer of right to land revenue is mini¬ 
mum requirement—Where not only this right 
but entire property in land it granted village 
is ‘ alienated’' village. 

In tha defiuitiou of tbo word “alienated” in 
S. 3 (20) tho word® 4 'transferred so far as the 
rights of Government to payment of tho rent or 
land revenue aro concerned,’ prescribe a certain 
minimum requirement, and whore that mini¬ 
mum requirement is satisfied, the definition also 
is satisfied, notwithstanding that tho transfer 
may cover certain other interests ovor and above 
those contaiuel in the minimum requirement. 

(P 97 C 2] 

W here tho Government has transferred to the 
grantee of a village not merely its own rights to 
receive tho land revenue but th-j entiro property 
in the soil, the village is an “alienated” one 
within the meaning of S. 3 (20) and S. 217 of the 
Code is applicable to it. [P *J8 C 1,2] 

Coyoji and S. S. Patkar — for Appel¬ 
lant. 

(i. .S'. Itao —for Responlont. 

Batchelor, Ag. C. J.—Tl.e suit out 
of which this appeal arise3, was filed hy 
an ioamdar to eject the defendants. One 
of his picas was that defendants 1 to 3 
were his yearly tenants. The plaintiff’s 
position as an inanvlar was conceded, 
hut his claim to own the mirasi or occu- 
panev rights in these lan is. was deniel 
l>y the defondants, and tho only question 
which we have to decido is whether tho 
plaint ill a claim to those mirasi rights 
should he allowed. The first Court hold 
against tho plaintiff upon this point, hut 
that decree was reversed on appeal, an l 
the present appeal is brought by defen¬ 
dants 2 to 5. It seems clear that prior 
to I"'"!) tho plaintiff’s position as inam- 
dar was accepted, and gave rise to no dis¬ 
putes. But in 18S0 the survey settle¬ 
ment was introduced iuto this village, 
and in the Settlement Register tho pro’ 
sent appellants wore enturc 1 as tho 
khatolars. Since 1880 admittedly they 
havo been cultivating the lands, paying 

only a sum equivalent to the annual as- 
segment. 

The contention for tl.e defendants is 
^ virluo of tho provision of 
h. 21/. Bombay hand Revenue Colo, tho 
ofloet of tlio introduction of tho survey 
settlement in 1880, was that thereafter 
tho defendants had tho sarno rights in 
respect of those lands iu their occupation 
as holders of land in unalienated villagos 
had. and have, under tho provisions "of 
tho Bombay Land Rovenue Colo. It i s 
not doimf.l by Mr. Rao on behalf of the 
respondents that if S. 217 is to bo np 
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plied to the facts of this case, then the 
defendants' contention must prevail. 
But Mr. Rao urges that S. 217 is not ap¬ 
plicable to tho present facts, because the 
village in question is not an alienated 
village within tho meaning of that ex¬ 
pression as it is defined in Cl. (20), S. 3, 

* Land Revenue Code. The sole 
question therefore for our determination 
in this appoal is whether the village is 
or is not an alienated village within the 
definition. Tho definition runs in these 
wor Is: 


1 3 • 




. . . . ,, ' -••• -v mi U3 uit; 

rights of Government to piymont of tho rout 
or land revouueareconceroed, wholly or partially 
to the ownership of any person.' " 


Now the fact which we have found for 
us here is that, hy the grant of this vil¬ 
lage to tho plaintiffs predecessor-in.title, 

there were transferred to him not merely 
the Government's rights to receive the 
laud revenue, but the entire property in 
the soil. That being so, the learned 
(deader for tho respondents contends that 
the transfer was not such a transfer as is 
referred to in tho definition, but was a 
transfer in excess of the definition. The 
actual point before us was considered by 
my lotrnel brother Beaman in P,uulu y. 
Bamchandm Ganesh (l). The decision 
tlmre being tho decision of a single Judge 
is of course not binding upon us, but 
equally of course it is entitled to careful 
consideration at our hands. In that 
judgment my learned brother reforred to 
the argument that in tho definition of 
' alienated,” the greater must iucludo 
tho less, and I must confess that I have 
never boon able to escape from the weight 

of this argumont. It appoars to mo that 
the words: 


' transferred in ™ far as tl 10 rights of Govern- 
meat to payment of vUo rent or land revenue 
arc concerned," 


prescribe a certain minimum requirement 
and where that minimum requirement is 
satisfied, tho definition also is satisfied, 
notwithstanding that tbo transfer may 
cover certain other interests over and 
above those containod in the minimum' 
requirement. 

Adapting tho words of the definition 
to tho facts of our present caso it scorns 
to mo strictly true to say that in tho 
case of this village thoro werotransferred 
to tho plaintiff's predecessor the rights 
of Government to payment of the rent of 
land revenue. And I am myself unable 


(1) 119101 4 2 Horn. 112=43 I. C. 73S. 
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to see how that statement becomes less 
true because over and above those rights 
other interests were also conveyed. I 
cannot but think that if the object of the 
draftsman had been to exclude all those 
cases where the transfer involved other 
interests than these which I have des¬ 
cribed as the minimum requirement he 
would have altered the phraseology of 
the clause as for instance by the insertion 
of the word “only” after the words “in 
so far,” or better by the addition of 
clear words expressly excluding the case 
where other and larger interests were 
transferred. It appears to me therefore 
on the best consideration that I can give 
to the actual words of the clause, that 
those words are in favour of the defen¬ 
dants’ argument. 

It may also be observed that the Land 
Revenue Code appears to recognize only 
two classes of property of this descrip¬ 
tion, namely “alienated” and “unalien¬ 
ated.” Unquestionably the village in 
this case is not an unalienated village. I 
think therefore that within the mean¬ 
ing of the Land Revenue Code it must bo 
regarded as an alienated village. That 
that was the view of the Government it¬ 
self seems to ho beyond all doubt for in 
1880, as I have said the survey settle¬ 
ment was introduced into this village 
under the provisions of S. 216, Bombay 
Land Revenue Code, as into an alienated 
village. It has not been suggested to us 
in argument that Government wculd 
have had any title or pretext for intro¬ 
ducing the survey settlement into this 
village except on the footing that the 
village was an alienated village within 
the definition in the Land Revenue Code. 
And though I feel the force of my brother 
Beaman’s argument as to the scope and 
character of the Land Revenue Code it 
may I think bo fairly stated that the 
Code, whatever may have been its origi¬ 
nal intention is not now confined to a 
scheme for regulating the rights of 
Government as against the agricultural 
payors of assessment. There aro many 
sections of tho Code which indicate a 
somewhat larger object and among them 
I may notice sections 83, 86 and 88. On 
theso grounds it appears to mo that tho 
weight of tho argument is in favour of 
tho view that this is an alienated village 
notwithstanding that tho wholo property 
in the soil was granted by Government 
(to the plaintiff’s predecessor. If that is 


so then admittedly S. 217 applies to the 
case and the decree under appeal must be 
reversed. I would therefore reverse that 
decree and restore tho decree of the trial 
Judge with costs throughout. 

Marten, J. — I agree. The question 
in this case is whether the suit lands are 
in an alienated village within the mean¬ 
ing of the Land Revenue Code. That 
in its turn depends on the definition of 

alienated” in S. 3, sub-S. (20) of the 
Code which runs as follows: “Alienated” 
means “transferred in so far as the rights 
of Government to payment of the rent 
or land revenue are concerned wholly or 
partially to tho ownership of any per¬ 
son.” Now in fact in the present case 
the rights of Government to payment of 
land revenue have been transferred to 
tho ownership of a person. Therefore 
the definition has bcon satisfied in tho 
present case if one regards it as imposing 
a minimum requirement for “alienation” 
within the meaning of tho Code. 

But tho rights of Government to tho 
rent or to the soil itself have also been 
transferred. It is accordingly said by 
the respondents that the above is not tho 
correct viow of tho definition and that 
tho intention of tho legislature is to im¬ 
pose not a minimum but an absolute 
requirement. The alienation must bo 
of tho land revonuo neither more nor 
less. Consequently tho definition must 
be read just as if tho word “only” had 
heon introduced into it so that it would 
run “in so far only as thorights of Govern¬ 
ment to paymont etc., are concerned.” 

In my opinion this view of tho respond¬ 
ents as to the meaning of the definition 
is not correct. I think tho definition in 
its ordinary Iangungo merely imposes a 
minimum requirement, and as that mini¬ 
mum requirement has been satisfied in 
the present case, it is immaterial that 
further rights in addition to tho moro 
land revonuo rights wore also granted. 

It is however said that this is con¬ 
trary to what tho Government or tho 
legislature must bo presumed to have 
intended. I think the best way of 
gathering those intentions, is to pay close 
attention to the exact language which is 
used. But supposing one goes outside 
the languago of tho Code, and sees what 
viow Government has taken in practice, 
ono finds that so far from Government 
thinking that it had no further-interest 
in lands whero it had granted tho land 



1918 


SAVLA V. S.YNTYM 


Bombay 99 


revenue rights as well as the rights to 
the soil and that consequently the Code 
was not to apply to such lands, Govern¬ 
ment introduced in 1881 at the request 
of the inamdar the settlement survey 
under the Code into this very village. 
Therefore so far a9 the intention of 
Government (if not of the legislature) 
can bo ascertained one seos in their acts 
that they applied, and thought they were 
entitled to apply, this Code to this par¬ 
ticular village, and I think it is no ob¬ 
vious inference that they thought that 
this particular village was an alienated 
village within the meaning of the Code. 
1 think there is also some substance in 
what Mr. Coyajee has urged before us as 
to the use of the word “ rent ” or “ land 
revenue.’ But I do not base my judg¬ 
ment on that. 1 rely, so far as the 
words of the Code are concerned, on the 
Codo itsolf. 

1 think it is also noticeable that the 
plaintiff himself has acted as if the Codo 
applied to this laud, for ho has put in 
force certain powers under the Code, or 
has applied to the Collector to put in 
force certain powers under the Cole, 
which, as I understand thofacts,could not 
lie done unless the village was an aliena¬ 
ted village within tho meaning of the 
Colo. One may also observo that, as my 
Lord tho Chiof Justice has pointed out, 
one cannot say that tho Code is merely 
confined to Government lands. At any 
rate, as a result of lator amendments, 
we have tho Record of Rights which ap¬ 
plies to all lands. Possibly that point 
doos not apply hero, because the material 
date hero is, I suppose, 1881. Betas 
pointed out by Mr. Coyajee, thoro aro 

certain other sections in tho Act which 

would still apply to land in which tho 
Government would not necessarily retain 
any rights. 

As regards tho case of Panda v. Ravi- 
chandra Gancsh (i), I have «ivon it my 
best consideration, but I think tho lear¬ 
ned Judgo really took tho same view, 
at any rato in tho first instanco, as wo 
take of tho words of the Act. As I read 
Ins judgment, lie was only porhaps over¬ 
persuaded by the possible results that 
might follow from adopting what is, I 
think, tho literal interpretation of tho 
Act. Personally I think it is safer to 
adopt a literal interpretation of tho Act 
And if wo aro really erring in thus as- 
curtaining tho intention of tho legisla¬ 


ture, then it will he for the legislature 
to make an appropriate a mendment. 
If any such amendment is male, or even 
if no sucli amondmont is made, I hope 
the authorities may at some compara¬ 
tively early late, see their way to have 
a re-enacting Code which collects in one 
single Act of tho legislature all those 
various amendments which have been 
mado since 1879. It is now extremely 
embarrassing for theordinary practitioner 
to try and find his way through these 
various Acts and amending Acts that have 
taken place over all these years. And 
one is almost hound to rely on some 
text-book which has done this work, 
which, in my opinion, is more properly 
done by a consolidating and amending 
Act. This is, I think, nonetheless ne¬ 
cessary, because the Act seems to me to 
lie a particularly lifticult one to con¬ 
strue. at any rato, as regards some of its 
provisions. I agree that this appeal 
must be allowed, and that the order of 
the trial Judge must bo restored with 
costs throughout. 

G p /K K- Appeal allowed. 
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Heaton and Hayward, JJ. 

Savla Tukaram Mali- Plaintiff—Ap¬ 
pellant. 

v. 

Santya Parsha Makar— Defendant- 
Respondent. 

Second Appeal No. 305 of 1917, Deci- 
ded on 19th August 1918 fiom decision 
of Dist. Judge, Belgaum, in Appeal No 
130 of 1910. 

Bombay Hereditary Office* Act (1874) 
S*. 4 end 18-Suit by villager, for injunction 
to prevent skma of their deed animal, being 
taken by village Mnhor*—Defence of Mahar 
votan set up — Que.tion as to existence of 
votan is within jurisdiction of civil Courts — 
Plaint.ff.i are entitled to injunction unless 
Mnhar. showed hereditary office in which 
cose disputes will have to be settled by Col¬ 
lector under S 18 - Bomboy Revenue Juris¬ 
diction Act \ 1876), S. 4 (a ). 

Plaintiff-*, villagers, brought a suit for au in¬ 
junction to prevent the skins of their dead 
animals being taken by tie defendants, who wore 
village Mulinrsclaiming the right ns vntandnrs. 
The suit was dismissed by the lower Courts on 
the ground that it was not cognizable bv n civil 
Court under S. 18. Hereditary Offices Act aud 

tr 11 i m ,aJr Revenue Jurisdiction Act 

: ( 1 ) that the question whether there was 
or was not u Malmr vut.ni was within the juris¬ 
diction of the civil Courts. Ip jqq ij 

( 2 ) that primn facie tho skins belonged to tho 
owners of the dead animals aud that the plain¬ 
tiffs were entitled to their injunction unless the 
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Mabars could succeed, in showing that there was 
au hereditary office, in which case the parties 
would have to b3 referred for the settlement of 
their disputes to the Collector under S. 18. 

IP 100 C 1] 

A. G. Desai —for Appellant. 

Nilkaiit Atmaram —for Respondent. 

Hayward, J. —The plaintiffs are vil¬ 
lagers seeking an injunction to prevent 
the skins of their dead animals being 
taken by the defendants, who are village 
Mabars claiming the right as vatandars. 
The issues raised were—whether defen¬ 
dants had the right, whether they were 
vatandar Mabars, and whether the suit 
was cognizable by the civil Courts. The 
two former issues were not decided, as 
it was held that the suit was barred by 
S. 18, Yatan Act 1874, and S. 4 (a), Bom¬ 
bay Revenue Jurisdiction Act 1876. 

It seems to me tho suit must bo ro- 
manded for trial on the merits. The 
skins would prima facie belong to the 
villagers who owned the dead animals, as 
pointed out in the case olYellapa lihi- 
mai»i v. Mankia- (1) and the villagers 
would prima facie he entitled to tho in¬ 
junction sought against the Mabars. This 
might however he rebutted by showing 
a certain continuous, immemorial and 
reasonable custom in favour of tho 
Mabars, as would appear from paras. 423 
to 439, Vol. 10 of ilalshury's Laws of 
England. But if tho right should he, as 
here pleaded, attaohod to an hereditary 
office vested in tho Mabars, then the de¬ 
finition of its nature and extent would 
devolvo exclusively on tho Collector by 
S. 18, Yatan Act 1874, read with para. 3. 
Cl. (a), S. 4, Bombay Revenue Jurisdic¬ 
tion Act 1876. It seems to me therefore 
that the villagers would ho entitled to 
their injunction, unless tho Mabars 
should succeed in showing that thoro is 
an hereditary office, that is to say, an 
office held hereditarily for the perform¬ 
ance of duties connected with tho ad¬ 
ministration within tho moaning of 
para. 4 and that they aro vatandars of 
that vatan within tho meaning of paras. 
6 and 7, S. 4, Yatan Act 1874. If that 
should ho established, the parties would 
have to ho reforred for the settlement of 
their disputes to the Collector under 
S. 18, Yatan Act 1874. It seems tome 
that tho question whether there is a 
Mali a r Yatan is within the jurisdiction 
of the civil Courts. Provision has been 
made for tho creation of n ow Ya tans and 

(1) (.1871] 8 B. H. 0. R. A. C. J. 27. 


for the commutation of service and ma¬ 
nagement of old Yatans, but no provision 
has been made for inquiry into the exis¬ 
tence of old Vatans by the Vatan Act 
1874. Nor would such inquiry appear 
to be barred by anything in the Revenue 
Jurisdiction Act 1876. It has been re¬ 
cently hold on a parity of reasoning in 
tho case of Raoji Fakir a v. Dagdu Han- 
inata Mahar (2) that the question who 
aro vatandars of a Mahar Vatan i9 like¬ 
wise within the jurisdiction of the civil 
Courts. It seems to me therefore that 
the suit must he remanded for these two 
matters to be determined and for dispo¬ 
sal in the light of tho above remarks 
under O. 41, R. 23, Civil P. C. Costs to 
be costs in tho cause. 

Heaton, J. —I concur. 

G.P./R.K. Suit remanded. 

(2) L101G] 41 Bom. 23=36 I. C. 662. 

A. I. R. 1918 Bombay 100 

Scott, C. J. and Shah, J. 

Vatsalabai Vishnu Sukhtankar and 
another —Applicants. 

v. 

Sambhaji Pandurang Nabar — Oppo¬ 
nent. 

Civil Application No. 58 of 1917, 
Decided on 25th Juno 1918. against 
nn order of Sub-Judge, Mai van, in Suit 
No. 205 of 1914. 

Civil P. C (5 of 1908), O. 22, Rr. 3 
and 5 —Death of one of several plaintiffs— 
Legal representatives brought on record — 
Subsequent dispute os to legal representative 
— Court is bound to determine it. 

One of several plaintiffs having died one G, 
was brought on tho record as her legal represen¬ 
tative, it being alleged that he was the adopted 
son of tho deceased. Subsequently the daughters 
of the deceased applied that G's name should bo 
deleted from the record and that they should bo 
substituted as tlio legal representatives of tfcoir 
mother. The Court held that it could not alter 
its previous order as R. 3,0.22, provided that 
after tho record had been amoudod by adding tho 
representative of the deceased plaintiff as a party 
the Court shall proceed with tho suit : 

Held : that a question having arisen ns to 
whether G was or was not tho legal representa¬ 
tive of tho deceased plaintiff, the Court was 
bound to determine it under H. 6, O. 22.^^ ^ ^ 

A. d. Desai —for Applicants. 

S. Y. Abhyankar— for Opponent. 

Scott, C. J. — Tho question for deci¬ 
sion arises with reforcnco to tho consti¬ 
tution of a Suit No. 205 of 1914 filed by 
five persons, tho fourth of whom was 
Radbabai. She died after the suit had 

been filed on 10th March 1916 and ou 
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18th April, an application was made on 
behalf of the minor Goviud Sambbaji, 
6on of plaintiff 1, that ho should bo 
brought on the rocord as heir and legal 
representative of the deceased Radhahai, 
relying upon an allegod adoption. The 
learned Judge acceded and the record was 
amended by the substitution of Guvind 
Sambbaji'a name for that of Radhahai. 
Tho petitioners having loarnb'oi the ap¬ 
plication tipplie,! on 26th July that Go- 
vind's name should ho deleted and that 
the minor daughters of Radhahai should 
he brought upon the record in his place. 
Tho learned Judge however, after hear¬ 
ing the evidence adduced by the disput¬ 
ing parties, held that lie could not alter 
his previous order, as R. 3, O. 22, pro¬ 
vides that utter tho record has been am¬ 
ended by adding tlie representative of 
the deceased plaintiff as a party tho 
Court shall proceed with tho suit. It 
appears to us that this is taking too nar¬ 
row a view of tho provisions of O. 22. 
R. 5 provides that whore a question 
arises as to w hether any person is or is 
not tho legal lepresentative of the de¬ 
ceased plaintiff or the deceased defen¬ 
dant, such question shall bo determined 
by the Court. Tho loarncd Judge how- 
evor lias hold that ho cannot determine 
the question. 

Now let us consider what injustice 
that might work in tho case of a deceased 
defendant. Thore might ho a suit filed 
by the plaintiff against several defen¬ 
dants, and on the doath of one of these 
defendants the plaintiff might apply to 
have some one substituted as representa¬ 
tive who was not really tho legal repre¬ 
sentative and could he relied upon not to 
put forward any defence on behalf of tho 
deceased defendant’s estate. This obvi¬ 
ously might lead to grave miscarriage of 
justice and yet if tho learned Judge's 
view is correct, an order once having I eon 
made for adding a bogus representative 
of a deceased defendant the suit must 1)0 
Preceded with without any *^al repre¬ 
sentative of the ostato being brought in, 
even though tho Court is awaro that the 
defendant's interests would not ho de¬ 
fended by the bogus representative. In 
the case of plaintiffs the danger is not so 
great, for plaintiffs cannot sever in their 
attack and all are represented by the 
aan.o legal advisors, and tlioroforo one 
plaintiff can generally bo relied upon to 
protect the interests of all tho plaintiffs, 
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even though some have died and are re¬ 
presented by persons who take no in¬ 
terest in tho proceedings. Tested how¬ 
ever from the point of view which 1 have 
suggested, it is clear that it would be a 
very unfortunate reading of R. 3 if we 
held ourselves bound to accede to the 
view of tho learned Judge and held that 
once an order, (hough obviously a mis¬ 
taken order, has been made, it is not in 
the power of the Court to correct it not¬ 
withstanding the provisions of It. 5. We, 
car.not take that view of the case. A 
question has arisen as to whether Govirub 
is the legal representative of the deceased 
Radhahai, and such question has to be 
determined by the Court. We therefore 
set aside the order of the lower Court 
and direct it to determine tho issue left 
undetermined upon the application of the 
petitioners. Cost3 costs in tho cause. 

G.P., k.k. Application accepted. 
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Batchelor, Ag. C. J. and Kemp, J. 

TLtnmandas Ihimdayal and others — 
Defendants—Appc Hants. 

v. 

Vulobhdns Sliankardns —Plaintiff— 
Respondent. 

First Appeal No. 148 of 1916, Decided 
on 1st March 1918, from decision of 
First Class Sub.Judge, Dhulia, in Suit 
No. 212 of 1915. 

(a) Hindu Law —Partition- Decree against 
father for his debts—Sale held in execution 
does not pass son's share in property sold — 
Son can sue for partial partition—Auction- 
purchasers however should be allowed to sue 
for general partition. 

Plaintiff nod bis father constituted a joint 
Hindu family. Defendants sued plaintiff's father 
and obtained a decree against him iu execution 
of which they caused some of tho family property 
to he told. and purchased it themselves. I laintifl 
brought a lit for a declaration that the sale did 
not affect his half-share in the property sold and 
for possession ofihia Lalf-ebarc by equitable parti¬ 
tion: 

Ilel't: (1) that the sale did not pass tho plain- 
till's sliaro in tho property sold: (*2) that tho 
plaintiff was, as against the auction-purchasers, 
entitled to sue for partial partition of the joint 
family property: (3) but that tho defendants, 
who had become the purchasers of tho father’s 
share, might be given an opportunity of suing 
tho plaintiff for a general partition of the family 
property so as to separate tho share of tho father 
to which they \\ort-enlil)cd [I* 102 Cg; 1’ 101 C l] 

(b) Hindu Law —Joint family—Property — 
Auction purchaser of share of property sold 
in execution of decree ogainst co-parcener 


Hanmandas v. Valadhdas 
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must sue for partition in order to separate 
that co-parcener’s share— If he takes pos¬ 
session without such suit he is liable to be 
ejected. 

Per Kcy;ip t J .—An auction-purchaser of the 
share of a co-parcener sold in execution of a de¬ 
cree against the co-parcener, in order to separate 
the share of the co parcener from the joint family 
property, must bring a suit for partition. Where 
he docs not do so but obtains possession, the 
other co-parceners are entitled to sue to eject him 
and all that the auction-purchaser is entitled to 
in such a suit is a declaration that he is entitled 
to the share of the co-parceners agaiust whom 
tho decree has been passed. [P 104 C 2] 

B. J. Desai and G. S. Mulgaokar for 
T. li. Desai —for Appellants. 

Setlur and M. V, Bhat —for Respond¬ 
ent. 

Batchelor, Ag. C. J. —This is an ap¬ 
peal from a judgment and decree of tho 
First Class Subordinate Judge of Dhulia. 
The plaintiff was the son of defendant 5, 
these two persons constituting an un¬ 
divided family. It appears that among 
the family assets was a firm conducted 
in the name of Khushaldas Damodardas. 
In 1904 the present defendants G and 7, 
filed a suit in the Court of Dhulia to re¬ 
cover a sum of Rs. 22,000 odd, upon cer¬ 
tain cotton transactions which they had 
with the firm of Khushaldas Damodardas. 
Defendants G and 7, by this suit, sued 
to recover the money from tho present 
defendant 5, tho father of tho plaintiff. 
It was not Mien known that defendant 5 
had a ton, or that thoro was any other 
member of tho family besides defend¬ 
ant 5. In March 1005 tho claim was 
decreed against defendant 5. In April 
following an application was made for 
execution and in tho course of tho execu¬ 
tion tho present appellants, who wore 
defendants 1 to 4 at tho trial, became tho 
purchasers of two of tho proper ties bo- 
longing to tho joint family. In January 
190G, tho appellants were put into pos¬ 
session of these two properties, and in the 
following month they obtained a sale cer¬ 
tificate. Tho prosent plaintiff, who was 
born in 1900 or 1901, brought this suit 
against his father, defendant 5, and tho 
decree-holders defendants G an.l 7 as well 
as against tho auction purchasers, tho 
prosent appollunts, claiming a declaration 
that the plaintiff's half-sharo in tho pro¬ 
perties did not pass to tho appollants at 
tho Court-sale, and claiming also posses¬ 
sion of his half-sharo on equitable parti¬ 
tion, together with mesne profits. Tho 
learned Judge of the lower Court has 
allowed tho plaintiff’s claim. Upon the 


view which the learned Judge below took 
of the case, the terms of hi9 decree are 
formally correct, except in one particular 
and that is, in his description of the 
plaintiff’s share as a •''half-share” in the 
plaint houses. It appears to me that the 
word “half” occurring in these passages 
in tho decretal order should be altered to 
the word “undivided” and with this 
verbal correction, the decree, as it stands 
is a correct order, assuming that the 
learned Judge’s view of the law of the 
case is correct. 

On behalf of the present appellants, 
two points have been taken by their 
learned counsel. The first of them may, 

I think, be disposed of in very few words. 
Tho contention here is that on the facts 
of the caso the lower Court should have 
held that the son’s interest also passed 
at the Court sale. The learned Judge 
below has disallowed the defendants’ con¬ 
tention upon this point, in reliance upon 
this Court's ruling in Tivimappa Deva- 
rabliatta v. Narsinh Timmaya Ilebar (1). 

I have no doubt that tho learned Judge 
was right in thus disposing of the point, 
and that no distinction can ho drawn 
between tho present facts and those 
upon which the caso of Timmappa Deva- 
rabhatta v. Narsinh Timmayya Ilebar (l) 
was decided. It is unnecessary for us 
to consider whether tho ruling in Tim- 
viappa's case (l) could ho distinguished, 
if in fact the creditor’s suit of 1901 had 
beon brought against tho joint family 
firm. For I am cloir upon tho facts on 
this record that this suit was not so 
brought but was brought ngainst tho 
father personally. I hold therefore fol¬ 
lowing Timmappa Dcvarabhatta v. Na- 
rasinh Timmayya Ilebar (1), that tho 
loarned Judge below was right in decid¬ 
ing that the son's share did not in fact 
pass to the purchasers at tho auction 
salo. 

But tho second point takon on tho ap¬ 
pellants' behalf is more substantial and 
difficult. Tho facts are that tho sale in 
execution wa9 hold in bona fide ignorance 
of tho oxistonco of tho plaintiff as the 
son of defendant 5 and that over an 1 
abovo tho two properties, now in con¬ 
troversy, there are other properties be¬ 
longing to tho joint family. In this con¬ 
dition of the facts Mr. Deeai has con¬ 
tended that this suit by tho son for a 
partial partition of the properties 13 baa. 

(1) [1918] 37 Bora. 031 = 21 I. C. 123. 
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The learned counsel began his argument 
upon this point by reminding us of Lord 
Westbury’s language in Appovier v. 
Rama Subba Aiyan (2), where his Lord, 
ship says: 

“According to the true notion of an undivided 
family in Hindu law, no individual member of 
that family, whilst it remains undivided, can 
predicate of the joint an 1 undivided property 
that ho, that particular member, has a cortain 
definite share. No individual member of ail un¬ 
divided family could g> to the place of the re¬ 
ceipt of rent, and claim to take from the col¬ 
lector or receiver of the rants a certain definite 
share." 

That being so tho son, as the argu¬ 
ment proceeded, is not a tonant-in- 
cornmon, but a co-parcener jointly own¬ 
ing tho wholo, and the plaintiff con¬ 
sequently cannot clai n to ho entitled to 
a half-sharo in just those two particular 
properties out of all tho properties ownel 
by tho joint family. Id is claim must bo, 
argue 1 counsol, that on a general parti¬ 
tion of tho joint family property, lie and 
his father aro entitled to oqual shares. 
It was pointcl out that in a somewhat 
similar case heforo the Calcutta High 
Court. Kner TJasmat Rai v. Sunder 
Das (3), Mittor, J , in delivering tho 
judgment of tho Court, said: 

“If this suit he treated as one for partition, 
the plaint was open to the objection that the 
wholo of tho family property was not included 
in it. This is not a more technical objection, 
because on partition of tho whole of the joint 
family property the mauzas in despute might 
under certain circumstances fall entirely to the 
father’s share." 


So, hero Mr. Desai contondol, that if 
the son was relegated to his proper 
remedy of a suit for goneral partition, 
the result would ordinarily ho that tho 
Court effecting tho partition would bo 
able, if it so cho30, in working out tho 
equities between tho parties to allot to 
tho father as his share those properties 
which at the execution salo passed to 
tho present appellants. It wasobsorved 
that thU argument received strong sup¬ 
port both from tho language of West, .1., 
in P and urn n 0 Anandmv v Tlhaskar 
Shadahsir -i)^ from tho judgment of 
Sir Michael Wostropp, C. .T., in Udaram 
Silaram v. Ranu Panduji On tho 

wholo therefore it was contended that 
tins suit could not succeed, and that the 
Court should direct tho plaintiff, if so 


(2) tlBOO 67d n M . I. A. 75=s 
fl\ C ). 

O) (.1^51 11 Cal 3.10. 

<‘) U8711 U 15. II. 0. U 72 
<o) 11M71] ii B. II. C. It. 70. 


W. It 1*. C. 1. 


advised, to amend his plaint so as to 
convert tho suit into ouo for general 
partition, so that on such goneral parti¬ 
tion, if made, the equities bet¬ 
ween tho partios might ho adjusted 
in tho manner which I have indi¬ 
cated. It is unnecessary however to con¬ 
sider what tho Court’s view would be 
upon this argument if tho point were res 
intogra, open to determination now with¬ 
out reference to pronouncements by a 
higher Court an d with reference only to 
the decisions of Sir Michael West ropp and 
Sir Raymond West. Those decisions 
were delivered in 1875, and in 1877 in 
tho case of Deendyal Lai v. Jwjdrep 
Narain Simjh (G) their Lordships of tho 
Privy Council have, I think, indicated 
their preference for another course of 
procedure in such litigation. In consilcr- 
ing tliis decision of tho Privy Council in 
contrast with the judgments of Sir 
Raymond West and Sir Michael West- 
tropp, it is, I think, of some materiality 
to point out that in the Bombay suits 
tho plaintiff was not tho co-parcener 
hut tho purchaser, whereas before tho 
Privy Council the converse was the case. 
In Deendyal's case (G) their Lordships 
at tho end of their judgment say that 
thoy 

"nro of opinion that they ought not to interfere 
with the decree under .appoil so far as it directs 
tho possession of the property, all ol which ap¬ 
pears ta have been finally and properly found ta 
he joint family property to he restored to the res¬ 
pondent (that is, the plaintiff, the sou of the 
judgment-debtor). Bit they think that the 
decree should be varied by audiug a declaration 
that the a pool! int, as purchaser at thocxecutiou 
sale, lias acquired tho share and interest of 
Toofani Singh in that propartv, and is entitled 
to take such proceedings as he sh ill be advised 
to hovo that sharo and interest ascertained by 
partition." 

This method of doaling with such suits 
was followed by their Lordships in tho 
latter ciso of IJardi Narain Saha v. 
tinier Perkash Misser (7), where tho 
jn dgment of their Lordships was delivered 
by Sir Barnes Peacock. That was a case 
nnlor tho Mitakshara law where tho 
right, title an 1 interest of a father in the 
joint family estate had boon sol 1 in exe¬ 
cution of a money decree, and upon the 
question as to what the purchaser took 
at such a sale 8ir Barnes Peacock says : 

'The bond-balder had aued on his band, ob¬ 
tained a decree, taken out execution against 
joint property, and becomo the purchaser oi it at 
theexecmioTi mp. The interest which ii pur- 

(G) [1S77-781 3 Cal. l'H = l I A. ‘Ji7 (P. C ). 

(7) IIS-5 Id 10 Cal. G2G=11 I. A. 2C (L*.C.). 
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chased is not, as Mr. Doyno argued, the share at 
that time in the property, but it is the right 
which the father, the debtor, would have to a 
partition and what would come to him upon the 
partition being made.” 

Though for particular reasons ex¬ 
plained in that case their Lordships did 
not interfere with the High Court’s 
decree they took occasion to refer to 

DeeniJyal's case (6) and to point out that 
"the decree which ought properly to have been 
made would have been that the plaintiff, res¬ 
pondent 1, should recover possession of the whole 
of the property with a declaration that the ap¬ 
pellant, as purchaser at the auction sale had ac¬ 
quired the sharo and interest of Shib Perkash 
Misser, and was entitled to take proceedings to 
have it ascertained by partition.” 

It seems to mo that these decisions 
of tho highest Tribunal conclude the 
matter now before us. And I need 
only refer to the cases of SuLramanya 
Cheltyar v. Padmaualha Chcttyar 
(b) and 11 am Charati v. Ajudhia Prasad 
(9), as authority for tho view that 
when a co-parcener is suing an auc¬ 
tion-purchaser it is not a valid objec- 
t ion to tho suit that the co-parcener 
claims only a partial partition. 

On these grounds I think that the de¬ 
termination of this suit must follow tho 
principles of tho Privy Council judg¬ 
ments. I would allow the lower Court’s 
decree to stand with tho verbal amend¬ 
ment which I have already specified hut 
I would stay tho execution of the dccreo 
for a period of three months directing 
that if during that period of ihreo 
months, tho present appellants filo a suit 
for partition against tho plaintiff, the 
stay of the prosont decreo should last 
until tho disposal of tho appellant's suit 
for partition: hut if such suit for parti¬ 
tion ho not brought within tho threo 
months allowed then this appeal to be 
(dismissed with costs. It is not disputed 
that tho appellants hero as purchasers at 
the execution sale havo aejuirod tho 
sharo and interest of tho father, defen¬ 
dant 5, in this property. The appellants 
will pay half tho respondent’* costs and 
hoar their own costs in this appoal. 

Kemp, J. —Defendant 5 is the father 
of the minor plaintiff- Tho plaintiff 
brings this suit against defendants G and 
7, who are tho holders of a decroeagainst 
his father dofondants 1 and 4, the pur¬ 
chasers at tho auction-salo held in execu¬ 
tion of that decreo, and dofondant 5, his 
father, for a declaration that the plain- 

(H,1189G1 l-J Mad. 2G7. 

(G) U'JOG] 28 All. 50. 


tiff s half-share in the two properties in 
the suit being part of the joint family 
property of the plaintiff and defendant 5 
was not sold in execution of the decreo 
against his father, and for possession of 
his half-share by equitable partition, and 
mesne profits. 

Now an auction-purchaser of the sharcl 
of a co-parccnor sold in execution of a 
dccreo against tho co-parcener, in order 
to separate the share of the co-parcener 
from tho joint family property, must 
bring a suit for partition. It has boon I 
hold by the Privy Council in the cases 
referred to by my Lord that where hel 
does not do so hut obtains possession the 
other co-parceners are eutitled to suo to 
eject him and that all that tho auction- 
purchaser is entitled to in such a suit is 
a declaration that he is entitled to the 
share of the co-parcener against whom 
the decreo has been passed. Possibly, 
the reason for that was that tho auction- 
purchaser should not he allowed to avoid 
tho necessity of having to file a suit for 
partition by obtaining possession of any 
portion of tho joint family property by 
virtuo of his purchase under the decree. 
But, in effect what tho plaintiff in this 
suit claims is a partition of the two pro¬ 
perties which are in possession of the 
auction-purchaser. So that he consents 
to a partial partition of theso two pro¬ 
perties. The decisions in tho cases of 
Ham Char,in v. Ajudhia Prasad (9) and 
Sitbramania Cheltyar v. Padvianablia 
Chcttyar (8) show (hat ho may bring such 
a suit. But in order to avoid any dis¬ 
possession of tho plaint iff as regards these 
two properties which might ho caused if 
tho auction-purchaser wero relegated to 
a suit for partit ion and t ho plaintiff now 
put into possession it is desirable that 
execution in this caso should he stayed. 

I therefore agroo that the dccreo of the 
lower Court, with tho amendment of the 
word " half share ” into undivided 
share,” should he allowed to stand an 1 
that there should ho a stay on tho terms 
proposed by my Lord. 

G.vJn.K. Decree varied. 
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Scott and Shah, JJ. 

Moru Narsu Gujar — Plaintiff— Appel¬ 
lant. 

v. 

Hasan Fattekiian Jummal —Defendant 

— Respondent. 

Second Appeal No. 1051 of 1910, Deci¬ 
ded on 24th July 1918, from decision of 
Asst. Judge, Tbana, in Appeal No. 152 
o( 1914. 

Civil P C. (5 of 1308), S. 47 and 0.21, 
K. 2 Sale of property in execution ol 
mortgage decree — Property purchated by 
1 * c . r< | e "k 0 ^ er And formal possession obtained 
which was with defendant os subsequent 
mortgagee Mortgagor executing another 
m orlgage in defendant s favour pending suit 

— Suit by purchaser tort deem corlier mort¬ 
gage— Plea of uncertified adjustment and 
fraudulent sale — Court is precluded from 
recognising such adjustment-Purchaser is 
not affected by mortgage executed pending 
suit aitd is entitled to redeem earlier morl 
gage—Transfer D f Property Act, S 52. 

• a i* mortgage decree cn foe t of 
an unregistered mortgage and purebred the 
mortgaged piopcrty i„ oxuulion of the decree. 
Ho obtained formal p,<SL>--i n but not actual 
possession, which was with the dol.udant wLo 
was a subsequent mortgagee of tie property. 
During the |c-nd,ncy ..f tho suit tho mortgagor 
executed another mottgape in favour of the 
dc.eiiduiit. hubscqufutly the plaintill brought a 
suit to redeem the enrlier inoitgstge executed in 
favour of too defendant and the latter set up the 
p • u that the Court :-.,lo under which the i laiutifl 
claimed title was fraudulent, ini-mucb us the 
decree had been utisfhd before the sale was held: 

it t ' / . tbat ” n<1,:r ' 57 - lho question »s to 

the satisfaction of tho decree was a question 

ariMi.g in execution, which should hovo been 

tried by tho ixetuttng Court under that section 

or, at the discretion of that Court, by suil; 

, , ot In eitl,cr ca?,? tho Court Would b 3 pre- 
ui^ntf fr ° m rCC ° KU,Mn 8 au uncertified adjust- 

a p-utv'to r° r ,^ 52 •• li, ° “‘ortRugo'/'i^o wll 

In • m 10 V r ° pC f ty by Wa - V of '"ortenge f0 as to 

“ t .; 1 bC ° “ ,e t' ,ain,in «ho pro- 

. .1 , ,C0 . frc "‘ fiuth httrden; IP ICC, C 2) 

redin, , hCref ,° r0 t!in Phtintifl was entitled to 

a, V , car, ' or mortgage held by thed-.f-n- 

cxecutid i "T H V ,,(T,:c, ‘ d ''>■ the morlgigo 
uted during the pendency of his suit; 

J'Hiudurji, Jayakar and V. Li. Virkar 

for AppolIant. 

Coyajce and P. D. Shnujnc -for lies- 
Jondent. 

Scott, J. The plaintiff sties for 
Possession of survey No. 87, plot 1, from 
defendant 2 or in tho alternative for 
possession after redemption of a rnort- 
fi«Ro or mortgages upon it now vested in 
defendant 2. The plaintiff's father ad 


vaiiced Kb. 30 upon mortgage of the land 
in question from one Marinm, one of two 
female co-owners of the property. Tho 
mortgage was unregistered. A decree was 
obtained on this mortgage in Suit No. 183 
of 1899. Tho property was put up for 
sale Ly the Court in execution ard on 
9th January 1901 was purchased with 
tho Court’s | nmission on account of 
plaintiff 2, then a rninot, who claimed as 
heirs of the original mortgagee. Formal 
possession under the purchase was ob¬ 
tained on 19th April 1901. Actual icsses- 
sion could not I o obtained, for tho land 
\vu9 in possession oi the father of defen¬ 
dant 1 under a subsequent but registered 
mortgngo by Maiiain or her co-owner 
Zuleika. Two further mortgages in favour 
of defendant 1 were effected by Mariam 
pending the prosecution of tho [ roceeding 9 
in Suit No. 183 <>f 1899. Zuleika had died 
prior to the Court-sale in 1901 and 
Mariam as her heirs and in her own 
right, v is thus entitled to the whole out¬ 
standing equity of redemption. In 1903 
Mariam | imported to sell to the father of 
defendant 1 interest in. inter alia, tho 
land in suit and defendant 2 claims as 
purchaser from defendant 1. The defen¬ 
dants in their written statement alleged 
that the decree and sale in tho suit of 
1899 were fraudulent. 

In the trial Court the plea of fraud was 
negatived and the plaintiff was given a 
decree for redemption of the land in suit on 
payment of a sum of Rs. 420 as the pro¬ 
portion of the mortgage debt of Mariam 
to defendant 1 applicable to the suit 
land, on tlie footing that the mortgages 
pendente lite were net effectual against 
the plaintiff. 

On appeal the lower appellate Court 
found that lho Court sale under the 
decree of 1901 was fraudulently ob¬ 
tained, inasmuch as money of the judg- 
munt-dehtor hold for satisfaction of the 
dc-o. o was in the hands of those appear- 
mg for plaintiff 2 at tho time of tho sale 
and the plaintill s suit was dismissed. 
From that dectee this appeal has boen 
preferred. It is contondel that tho 
question of fraud in tho execution of tho 
decree ought not to have been investi¬ 
gated upon a vaguo plea of fraud in tho 
written statement in a redemption suit 
and that the plea of satisfaction of the 
mortgage decree prior to tho Court-sale 
should not have been entertained since 
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the adjustment had not been certified, in 
view of the provisions of O. 21, R. 2. 

It is contended on the other side that 
it is only the Court executing the decree, 
and nob the Court trying the suit for 
redemption, that is precluded from re¬ 
cognising an uncertified adjustment. If 
however the provisions of S. 47 are ob¬ 
served, it becomes apparent that a ques¬ 
tion relating to the satisfaction of the 
decree is a question arising in execution 
which must bo tried by the executing 
Court under that section or, at the 
discretion of that Court, by suit. In 
either case the Court would be a Court 
preclude! from recognising the ad¬ 
justment: soe Prosunno Kumar Sanyal 
v. Kali Das Sanyal (1). It is, I think, 
very undesirable that a defendant should, 
by a plea, such as we have in this suit, 
he permitted after the lapse of many 
years to call in question a title acquired 
at a Court sale which was never chal¬ 
lenged by the judgment-debtor, though 
she was alive at the time of the trial of 
this suit and may still be alive. I am 
not prepared to acquiesce in the sugges¬ 
tion that this should bo treated as a suit 
in which the question of satisfaction 
whether fraudulent or otherwise, before 
the Court salo may now lie raised. The 
diametrically opposite conclusions ar¬ 
rived at by the trial and appellate Courts 
upon the recorded evidence, relating, as 
it does, to events of 11 or 12 years ago, 
demonstrate the advantage of allowing 
no deviation from the strict rules of pro¬ 
cedure in connexion with tho issue in 
question. Nothing in this judgment 
must be taken as throwing doubt upon 
tho proprioty of tho Court in the exer¬ 
cise of its inherent powers allowing the 
investigation of a question of fraud in 
order to provent injustice. Hero there 
is no question of injustice. Any inves¬ 
tigation of title prior to defendant 1's 
purchase in 1903 would have disclosed 
the decree and Court sale in the mort¬ 
gage suit of 1899. The defendants there¬ 
fore cannot complain if redemption is 
allowed on the footing of their interest, 
as mortgagees still subsisting. The trial 
Court was right in holding that the mort¬ 
gages effeoted during the prosecution of 
proceedings in the suit cf 1899 were in¬ 
effectual as against tho plaintiff. 

Wo set asido the decree of the lowor 
appellate Court and restore that of tho 
(1) 11902) 10 Cal 639=19 I. A. ICC (P. C.J. 


trial Court with costs in the lower ap¬ 
pellate Court and this Court on tho de¬ 
fendants. 

Shah, J.—I entirely agree. I desire 
to add that, apart from fraud, there can 
be no doubt about the plaintiff’s right to 
redeem the mortgages now vested in 
defendant 2. The mortgage of 1884 was 
unregistered aud therefore not entitled 
to priority over tho subsequent regis¬ 
tered mortgages in favour of defendant l’s 
father, according to the provisions of 
S. 50, Registration Act. The plaintiff 
should have joined tho subsequent mort¬ 
gagee as a party to the suit of 1899 in 
view of S. 85, T. P. Act, then in force; 
but the omission to join him does not in¬ 
volve the consequence that he loses his 
rights as a purchaser at the Court salo 
with the leave of the Court in execution 
of his decree. It is needless to refer to 
the cases cited in tho course of the argu- | 
meats. On the facts it is clear that tho 
plaintiff is entitled to redeem tho mort¬ 
gages in favour of defendant 1 as the 
purchaser of tho right, title and interest 
of Mariam, who was undoubtedly enti¬ 
tled to redeem them at the date of the 
Court sale. 

Tho last two mortgages out of the five 
in favour of defendant I s father wero 
effected during the pendenoy of tho 
plaintiff’s suit of 1S93 and of the execu¬ 
tion proceedings in that suit. It is clear 
that tho plaintiff was actively prosecut¬ 
ing tho suit and tho execution proceed¬ 
ings from tho date of tho suit to the date 
of the Court sale. Under S. 52, T. P.t 
Act, Mariam, who was a party to the 
suit, could not transfer the property by 
way of mortgage so as to affect, tho rights 
of the plaintiff to bring the property to 
sale free from such burden. Tlieso mort¬ 
gages clearly affected tho plaintiff s 
right under tho doc roc, which ho could 
resist as a purchaser at tho Court salo in 
oxocution of that decree. Tho decisions 
in Shirjiratn Sahcbrarn Mara waili v. 

I \~aman Narayan Joshi (2) and Rack- 
appa v. Mangesh (3), though not under 
S. 52, T. P. Act, clearly support this 

view. 

G.p. R.K. Appeal acce pted. 

(V) lIS991 22 Bom. 939. 

(2) [lS9S] P. J. 3SG. 
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Beaman and Heaton, JJ. 

Tulla Sobharam Patidya — Plaintiff— 
Appellant. 

v. 

Collector of Kaira — Defendant— Res¬ 
pondent. 

First Appeal No. 237 of 1915, Decided 
on 15th February 1918, from decision of 
Dist. Judge, Ahmodabad, in Suit No. 04 
of 1914. 

Bombay Land Revenue Codef 1879), S«. 144 
and 160 Attachment of village for non¬ 
payment of jama — Government can levy 
assessment from rent-free grantee. 

A village was settled by tbo Government with 
tno talukdar and a jaiaa was fixed on the whole 
ot the village. Subsequently, the village was 
attached uuder S. 141 for non-payment of the 
jama and an nssessmout was levied under S. ICO. 
Fhe plaiutilTs, who held lands rent-free under 
the talukdar, contended that they were not 
liable to pay the assessment: 

Held'- that the fact that the plaiutilTs held 
lauds rent-free from the talukdar did u.t allect 
the right of Government to assess the lands, 
inasmuch as the talukdar had no power to free 
any lauds from liability to pay assessment to 
tue Government. A village was settled by the 
Government with the talukdar and a jama was 
fixed on tbo whole of the village. Subsequently 
the village was attached uuder S. Ill for non¬ 
payment of the jama and as assessment was 
evied under S. 1(,0. The plaintiff, who held 
lands rent free under the talukdar, contended 
that they wero not liable lo pay the assessment: 

Held further: that the fact that the plaintills 
hold lauds rent-free from the talukdar did not 
aMcct the right of Government to assess the lauds, 
inasmuch as tho talukdar had no power to free 
any lands from liability to j ay aMcssmout to 
the Government. Ll*109Cl] 

C. iV. Thakor for Appellant. 

A. A. Mehta— for Respondent. 

Judgment —Tbo question raised iu 
this and tho cognate suits are of con¬ 
siderable importance, and they have been 
disposed of by tho learned Judge without 
any ovidenco being rocordod, although 
the pleadings indicate that the parties 
aro u t issuo on various questions of fact. 
Wo aro of opinion that it is essential to 
the right decision of tho suit upon tho 
morits that cortain issues of fact should 
b0 e 1 0, 1 10 riflcr ovidonco lias been re¬ 
corded. Wo therefore frame with tho 
assistance of the pleaders of tho parties 

ho following issues and refer tho same 

lor trial to the lower Court, directing that 
such additional ovidonco as may bo ro- 
quirolho t ikon, and that tbo Court 
should try tho issues and return tbo ovi- 
donce to tins Court with its findings 
and reasons before the commencement 

j th0 8u,n,ner vacation: ( 1 ) By whom 


was the attachment levied, and under 
what section or sections of tbo Laud 
Revenue Code? (2) Is the Talukdari 
Settlement Ollicer a duly appointed agent 
of the Collector within the meaning of 
Ss. 144, 159 and ICO of tho Land Re¬ 
venue Code? (3) Whether the attachment 
was levied on the whole of the village, 
including the lands in suit, or on a share 
of if If the latter, on what share? (4) 
Whether the I'dhad Jama was fixed on 
the whole of the village, including the 
lands in suit, or on a share of it? If the 
latter, on what share? (5) Whether the 
plaintiffs or their predecessors were not 
merely grantees of the lands in suit from 
the present Talukdar of Badalpur or his 
predecessors? (0) If tbo plaintiffs or 
their predecessors wore grantees from 
the talukdar, whether the grants to 
thorn were prior or subsequent to the 
fixing of the lump assessment? (7) If 
the plaintiffs wero proved to he such 
grantees, whether tho defendant was 
entitled to levy a rate on the lands held 
by them sufficient to makeup the de¬ 
ficit Government revenue as claimed? 
(<S) Whether the plaintiffs were omitlol 
to any. and if so, what relief? The stay 
order tu continue. 

After the finding of the District Judge 
tbo appeal was again heard by Beaman 
and Heaton, JJ. 

Heaton, J. —The plaintiffs are land¬ 
holders in tbo village of Badalpur in tho 
Kaira District and they sued for an in¬ 
junction to restrain tho Collector from 
acting as he proposes to do by way of 
levying assessment from them. The 
Talukdari Settlement Ollicer gave them 
notice to this effect dated '.Otb May 
1913. Their case is that they hold 
their lands rent-free. The defendant, 
who originally was the Talukdari Settle¬ 
ment Ollicer and who has now been re- 

placcd by tho Collector.. thut 

the village of Badalpur bad been attached 
under the powers conferred by S. 114, 
Bombay Land Revenue Code and that 
in virtue of S. ICO of that Code ho bad 
power to levy assessment on the lands 
of the plaintiffs. The District Court 
decided the caso in favour of tbo defou- 
ilanl and tho plaintiffs appealed to this 
Court. The evidence at this stage was 
so extremely scanty that eventually 
this Court found itself unablo to decide 
the appeal an 1 remanded eight issues 
to be determined by tbo Distiict Judge. 



103 Bombay Tulla Sobharam v. Collector or Kaira (Heaton, .1.) 1918 


Those issues have been found on in a 
sense adverse to the plaintiffs, who again 
appear as appellants in this Court. Tho 
first thing wo have to determine is the 
nature of the agreement or settlement 
for this village of Badalpur. It must 
havo been mado in tho early part of the 
last century but there is no document re¬ 
lating to it, and there are no Kabuliyats 
signed by the talukdars of tho village. 
Wo have not oven an extract from the 
register of talukdars. Thoro is mention 
made of tho Mehwasi villages, of which 
Badapur is one, in Government official 
correspondence, from which extracts are 
filed of tho years 1821 (Ex.s 37-8); 1822 
(Ex 39); and 1823 (Ex. 40) Then we 
have an extract from a jamabandi state¬ 
ment of 1821-22 (Ex. 41) andKalambandi 
of 1828 (Ex. 18). We have also general 
historical know ledge to go by. We know 
that tho settlements or agreements for 
Mehwasi villages wero mado with the 
Mehwasi chiefs or heads of tho villages 
and wore usually made for tho village ns 
aw hole in each case and wero not mado 
for any particular lands. Tho payment 
due for each village was annual, was a 
fixed lump sum or substantially fixed in 
amount (there may be small variations 
from year to year) and was regarded as 
jama or land rovonue. though based on the 
amount of tribute which the Cliiof for¬ 
merly paid and not on an ostimato of 
assessable lands. 

Tho evidence in tho case indicates, so 
far as it goes, that the settlement or 
agreement for Badalpur was of tho normal 
kind, that it was for the whole villago 
and for a fixed annual payment for which 
tho Mehwasi Chief of tho village was res¬ 
ponsible. Wero it otherwise, there would 
he definite evidence of it forthcoming, as 
is to be expected whore there is a varia¬ 
tion from tho normal. Tho learned 
pleader for tho plaintiff-appellant chal¬ 
lenged this conclusion, but tbo only evi¬ 
dence or circumstance in tho case on 
which he could base any argument of 
value is the Kalambandi, Ex. 18. This 
is a statistical statement proparod by tho 
village authorities in reply toa set of ques¬ 
tions sent to thorn by somo Government 
ollicor; tho kind of thing that is usual in 
s newly acquired territory, where tho 
Government desires to inform itself of 
tho condition and resources of tho coun¬ 
try. It shows amongst other things that 
only about one-sixth part of tho land in 


tho villago paid cither vaje or vero to the 
Chief or talukdar; the other five-sixths 
paid nothing. This information, though 
it may be of great value to tho plaintiffs 
in resisting any demand the talukdars 
might make on them, has no hearing on 
the nature of the settlement or agreement 
between the Government and the taluk¬ 
dars. The Government recognised the 
existing or traditional position of the 
Mehwasi chiefs provided they paid tho 
annral jama; it was no part of the under¬ 
standing or of tho policy of the Govern¬ 
ment to concern themselves with the in¬ 
ternal arrangements or economy of the 
Mehwasi villages. This Kalambandi 
therefore is found on examination to bo 
of no value to the plaintiffs, for it does 
not give any indication of a stato of 
affairs in auy way incompatible with tho 
ordinary type of settlement or agree¬ 
ment. 

Tho plaintiffs have also argued that 
they were the original owners of the vil¬ 
lage and certain witnesses depose that 
there is a tradition in tho village to that 
effect. It may ho that there is such a 
tradition, hut that it is well founded 
there is no reason to suppose, and that it 
has any bearing on tho caso is not ap¬ 
parent. Again, the plaintiff argues that 
he holds and always has held his lands 
rent-free. That again may ho conceded, 
and so long as tho management of t ho vil- 
l a go remained with the talukdar tho 
plaintiff could not bo called on topay 
anything. But unfortunately tho pay¬ 
ment of the jama by tho talukdar boeamo 
irregular and tho villago was attached by 
order of the Collector made under S. I l l, 
Bombav Land Revenue Code (Ex. 49). 
Thereafter S. 100 of that Codo became 
applicable. This appears to ho beyond 
question. Now S. 100, when applied to 
a talukdari village (see S. 33, Bombay 
Act 0 of 1838), runs as follows; 


“Tho lands of any villago or share of a village 
, attached shall bo unaffected by the acts of 
io superior holder or of any of the sharers, or by 
iv charges or liabUitios subsisting again-'t such 
uds, or against such superior holders or sharers 
; are interested therein, so far as tho public ro- 
mue is concerned but without prejudice in other 
■spccts to tho rights of individuals; and the Col- 
ctor or tho agent so appointed shall bo outitleU 
i manage the lands attached, aud to receive all 
:nts and profits accruing therefrom to the ex- 
usion of the superior holder or any of the 
larcrs thereof until tho Collector restores the 
lid superior holder to tho mauagoineut there- 
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This leaves it open to Government 
to levy the jama from all the lands of 
the village. Their powers are amplo, for 
S. 45 of the Code expressly reeogui3es 
the right of Government to levy assess¬ 
ment on all lands which aro not exceptel 
under the provisions of any special con¬ 
tract with Government or any law for 
the time being in force. There is neither 
a special contract nor a law which pro¬ 
hibits Government in the circumstances 
of this case from levying an assessment on 
the plaintiffs’ lands. This supplies the 
answer to a further argument urged on 
behalf of the plaintiffs, which is that 
they held their lands absolutely rent- 
free, and no one, not even the Govern¬ 
ment, can lawfully demand assessment 
from them. Thoy do not so hold them 
from the Government that is clear, for 
if they did, there would ho some Sana 1 
'or some record of the matter. If they 
'hold thorn rent-free from the Talukdar, 
that does not affect the right of Govern¬ 
ment to assess the lauds; for the Taluk¬ 
dar has no power to free anj lands from 
liability to pay assessment to the Govern- 
mont; only the Government can do that. 

The samo conclusion, that it is lawful 
for Government to demand assessment 
fro.n the plaintiffs, can be roadie 1 by a 
consideration of S. 21. Bombay Act 6 of 
1888. In reality there is no groat hard¬ 
ship involved to the plaintiffs. The 
Government will only gather in the agreed 
jama, which must apparently he light if 
it is distribute 1 over the village ns a 
whole. It is unnecessary after this to 
stato in detail tho findings on the issues 
which wore sent down. That which is 
the most important is No. 1: 

‘‘Whether the UJhad-Limn was fixed r>n the 
whole cf the village, including the hinds la suit, 
or on a share, of it? If the latter, on ubal share?” 

I find that the Udliad Jama was fixed 
on tho whole of tho village and ns I have 
Kaid, it follows from the operation of 
Hs. Ill and lf»0, Bombay Land Revenue 
Code, that the Government have tho 
right to levy assessment on tho lands of 
the plaintiffs in this village. Therefore 
I think that tho decree of (ho District 

•ludgo dismissing the plaintiff s’suit should 

*o maintained and that this appeal should 
ijo 'nsimssod. 

Beaman, J.—I have asked my learned 
b.othor to deliver the judgment of tho 
Court m tins case, because he was a party 
to tho remand order and fully acquainted 


with the litigation in all its earlier stages. 
I have only to add in agreement with 
what has just been said that, in my 
opiuion, there can be no doubt, but that 
the settlement made in tho earlier part 
of the 19th century was made with a 
Rathor Rajput, whom I will cal! tho 
Talukdar, on bohalf of the whole village. 
Such was tho nature generallyof nil these 
settlements, i'heir object was to main¬ 
tain to some extent at any rate the scigno- 
rial rights and privileges of the petty 
Chioftains and to recognise thorn as pro- 
priotors of their respective villages sub¬ 
ject only to the payment of the GJhad 
Jama. In such circumstances t he Govern¬ 
ment had no concern wth the internal 
economy of the village. Provided that 
the Talukdar duly paid the stij ulated 
l dhud Jama, he might, as far a-> Govern¬ 
ment was concerned, gratify his pride or, 
generosity by granting as much of village’ 
land as he chose rent free, or upon any 
other terms that pleased him, to inferior 
holders; but such grants could never be 
taken as superseding the paramount obli¬ 
gation of the village as a whole to pay 
through the recognised Chieftain the 
jama duo to tho Government. That is a 
primary charge, and, in rnv opinion, it 
cannot, upon any known theory, be found 
to havo boon settled with the Talukdar 
upon this or that piece of land in the 
village; hut it is settled with the Taluk¬ 
dar upon the village as a whole the 
price, that is to say, at which he is to bo 
recognised by tho Government as a Chief¬ 
tain and proprietor of the village. 

It is possible that at the time that such 
settlements wore made tho recognised 
Talukdar or his predecessor may already 
have given away much of tho village land 
rent-freo to privileged classes, such as 
Brahmins, Bhats and Charans. That 
howovor in my opinion, does not affect 
tho principle upon which this case has to 
ho docidod. That principle is that, apart 
from all othor considerations and private 
arrangements within tho village itself 
tho village must contribute the agreed 
jima to Government. Otherwise" w 0 
might havo (lie extreme case put by tho 
learned Judge below of the Government 
consenting to rocogniso a Chieftain as 
proprietor of a village upon payment of an 
annual jama and tho Chieftain then "iv 
mg away every inch of land in tho village 
rent, free and declining to pav Govern¬ 
ment one rupee of tho agreed jama. I n 
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such a case it is not to be supposed that 
Government ought to or would recognise 
such alienations. The Government would 
then, in my opinion, be entitled to say 
that since the Talukdar had repudiated 
his obligations, the village as a whole, 
failing anyone coming forward to repre¬ 
sent it, must certainly be made to pay 
the Government jama. And that is in 
eti'ect what has occurred in the present 
case. 

The Jama has not been paid, and ac¬ 
cording to the Kalambandi a very large 
proportion of the village lands have al¬ 
ready been given away and were not in 
the Talukdar’s own estimate liable to 
contribute to the jama. That however 
was a matter with which Government, 
as far as I can see, had nothing to do. 
As soon as the Talukdar declared himself 
unable to keep his treaty obligations, the 
Government, in my opinion, had a perfect 
right to put in force the provisions of 
Ss. 144 and 1G0, Bombay Land Revenue 
Code, for the single purpose of obtaining 
from the village the amount of jama 
which was duo from it. Such a mode of 
contribution would not press nearly as 
heavily upon these inferior holders of 
rent-free lands as would the resumption 
cf the village and the levy of assessment 
after making revenue survey, and it is 
quite clear that one or the other of these 
modes would have to be adopted. It 
cannot bo seriously, I think, argued that 
Government intended to make free pre¬ 
sents of these villages to any ono to whom 
tho Talukdars in a tit of generosity might 
grant ttie whole of their lands rent-free. 
It is upon this principle, I think, that 
this and all cognate cases must be decided. 
I am in entire concurrence with tho judg¬ 
ment of my learned brother and tho do- 
creo ho proposes to make. Wo treat this 
and tho other six appeals, viz., First 
Appeals Nos. 233, 234, 235, 236, 238 and 
239 of 1915, as consolidated for tho pur¬ 
pose of costs, and dismiss them with 
costs, ono set of costs payable by all tho 
appellants. 

G.P./R.K. Appeal dismissed. 
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Shah and Marten, JJ. 

Somya Hirya M altar— Accused—Ap¬ 
pellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 510 of 1917, De¬ 
cided on 26th March 1918, from Convic¬ 
tion and sentence passed by Addl. Sess. 
Judge, Khandesh. 

Criminal P. C. (1898), Ss. 471, 474 and 
475 — Court can order criminal lunatic to 
be kept in safe custody under S. 471—But 
Court cannot exercise power* conferred on 
Local Government under Ss. 474 and 475. 

Sub Ss. (2) ami (3) of S. 471, were repealed by 
the Lunacy Act, (4 of 1912) and the last twelve 
words of sub-S. (1) of the same scctiou were re¬ 
pealed by Act 10 of 1911. 

Under sub-S. (1), S. 471, a Court can order a 
criminal lunatic to be kept in safe custody in 
such place and manner as it thinks fit. The 
subsequent discharge, detention and transfer to 
any public lunatic asylum referred to in S. 474 
and the delivery of the person to a relative under 
S. 475 arc matters for tho Local Government, 
and not for tho Court to deal with. The Court 
cannot exerciso the powers conferred on tho 
Local Government under Ss. 174 and 475. 

IP 112 C 1) 

S. S. Patkar —for tho Crown. 

Shah, J. (22 nd January 1918). — Tho 
accused is not represented in this appeal. 
We have however heard a fair and help¬ 
ful argument from tho learned Govern¬ 
ment pleader, and the principal point to 
ho considered in tho appeal is whether 
tho accused is shown in this caso to have 
been by reason of unsoundness of mind 
incapable of knowing the nature of tho 
act, or that he was doing what was either 
wrong or contrary to law. Tho accused 
is aged about 35 and is a Mahar by casto. 
The charge against him is that on 3rd 
November 1916 ho gave a fatal blow to 
his wife with an axe, as a result of which 
his wife died. An intimation was given 
to tho patil, who found tho accused in 
tho adjoining room occupied by his 
brother. Tho investigation was comple¬ 
ted practically on the same day. There 
is no doubt in tho present case on tho evi¬ 
dence that tho accused caused the wound 
which resulted in the death of his wife. 
Tho accused was committed, to the Court 
of Sessions on 11th December 1916 an_ 
when his trial commenced, it was found 
necessary under S. 464, Criminal P. C., 
to make an inquiry as to whether he was 

of unsound mind and consequently in¬ 
capable of making his defence. On that 
question both tho Sessions Judgo and the 
assessors came to the conclusion, on 2'-ml 
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January 1917, that he was of unsound 
mind and consequently incapable of mak¬ 
ing his defence. Subsequently ho was 
kept under observation, and ultimately a 
report was receive 1 from the proper 
authorities in September 1917 that ho 
was of sound mind and capable of mak¬ 
ing bis defence. As a result of this re¬ 
port, the trial of the accused was re¬ 
sumed on 22nd October 1917. The two 
assessors, who assistel the Additional 
Sessious Judge in the further trial of the 
accused, weredividel in their opinion as 
to the mental condition of the accused. 
One' of them was of opinion that the ac¬ 
cused was not guilty as ho had commit¬ 
ted act in a tit of insanity. The other 
assessor was of opinion that he was guilty, 
though lie was subject to epileptic fits 
and was of excitable temperament and 
had committed the act in consequence of 
the provocation. The learned trial Judge 
was of opinion that it was not shown in 
the case that at the date of the offence 
lie was of unsound mind so as to he in¬ 
capable of knowing the nature of hU act. 

We have considered tho whole evidence 
in the case, and though the question is 
by no means free from difficulty, on the 
whole I have come to the conclusion that 
the evidenco in the case is sufficient to 
establish that the accused was at the 
date of the offence, of unsound min 1 and 
incapable of knowing the nature of his 
act or that ho was doing what was either 
wrong or contrary to law. It is clear in 
this c.iso that 1 1io act was done without 
the aid of an accomplice; there was no 
premeditation, and no attempt to escape 
on the part of the accused. There was 
no indication of any remorse on his part 
after the act was dono and no conceal¬ 
ment 1 hero was no such motive as 
could bo considered adequate in the case 
of a sane porson. Undoubtedly there 
wore quarrels prior to this occurrence 

botweon tho husband and the wife; but 

boro is nothing to show that the quarrels 
hod oyer assumed such gravity as would 
operate as a fairly sufficient motive on 
the mind of tho accused, if he were of 
sound mind. Tho ovidence also shows 
that ho was subject to opiloptic fits. II 0 
>u.l passed a slooplsss night, and in tho 
morning ho was found in such a condi- 

E i? Nov0raber tbat 1 >>S relations 
, , ■ n ° C068u ry to treat him. A 

quack who is examined as witness in the 
case prescribed some ointment for appli¬ 


cation on his eyes. This tho accused 
bitterly resented; still the ointment was 
applied. It was soon after tho applica¬ 
tion of the ointment that this act was 
done by him. Tho evidenco of tho patil 
is important as showing tho conduct of 
the accused after ho was found by him 
in his brother's house. He says: 

"Somya then began to grow excited. Supia 
anil another Maliar brought him on to the read, 
when I slid to them ‘briug him here'. Jie was 
in au excited state, when they brought him. 
Recauso ho was too wild for the Mahars to hold 
him, I had him bound aud put him under 
arrest in the Chavdi." 

Thus his conduct on tho day, taken 
along with the fact that he was subject 
to epileptic fit3 and that in January 1917, 
that is, some time after tho date of the 
offence ho was founl to ho of unsound 
mind and incapable of making his defence, 
shows that ho was of unsound mind at 
tho time of the offence, and not cipablo 
of knowing the nature of the act or that 
he was doing what was either wrong or 
contrary to law. It was argued that the 
fact of an axe having been found concealed 
in the house of his brother is not consis¬ 
tent with his unsoundness of mind. I 
have considered tho evidence of the patil 
on this point. I do not think it is 
established that the axe was removed by 
tho accused to the place where it was 
found, nor is it proved that if the axe 
had been washed at all. it was washed by 
the accused. It is quite possible that 
both these things may have been doue, 
if at all, by his relations. The question 
of determining the unsoundness of mind 
on a particular day, as I have said, is 
difficult; hut on tho whole I do not sco 
any sufficient ground for not giving effect 
to tho inference, which tho circumstance 
I have referred to above naturally sug¬ 
gest. I would therefoie set aside the 
conviction and sentenco passed on tho 
accused and acquit him of tho offence, 
with which ho is charged. But under 
S. 471, Criminal P. C., I would direct 
that ho should be detained in custody in 
tho jail whore lie is at present until fur¬ 
ther orders of the Government, and that 
this case should ho reported to the Local 
Government for orders under that sec¬ 
tion. As required by S. 470 I formally 
record my opinion that the act, which 
would constitute the otTeucc hut for tho 

unsoundness of mind, was committed by 
the accused. 
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Marten, J. (22nd January 1918.)—I 
agree. On 22nd January 1917 the then Ses¬ 
sions Judge Mr. Murphy, and the two as¬ 
sessors all agreed in finding that the ac- 
cusod was then insane and incapable of 
pleading. That finding is in accordance with 
the previous opinion of the Civil Surgeon 
of Dhulia, Dr. Cordeiro, viz., that in 
the preceding December the accused was 
insane. The offence was committed on 
3rd Novomber 1916. In my opinion 
having regard to these findings of the 
Judge, assessors and one doctor and to 
the other ovidence in the case as to what 
took place and as to the condition of the 
accused on or about 3rd November 1916 
it woul 1 1 e unsafe to convict that man 
of murder. 

Under these circumstances I think 
this conviction and sentence ought to bo 
set aside and the course taken as indica¬ 
ted by my brother Shah. I quite agroo 
that it is clear that the man did the act 
but, in my opinion, ho did it while in¬ 
sane. 

The caso was then sent for the final 
orders of the Government under S. 471, 
Criminal I\ C. To this the Chief Secre¬ 
tary to tho Government replied: 

"I am to request that tho attention of tho 
Honourable the Judges may bo invited to tho 
fact that sub-Ss.(2) and (3), S. 471, Criminal P.C., 
were repealed by tho Lunacy Act 4 of 1912, that 
the last twelve words of sub-S. (1) of tho same 
section were repealed by Act 10 of 1014, and 
that Government have no power to order tho 
lunatic to ho confined in a lunatic asylum 
under S. 471, Criminal P. C. I am at tho same 
time to invito your attention to letter No.20GO-C. 
dated 28th March 1913, from tho Govern¬ 
ment of India, printed in tho preamble of 
Government Resolution No. G484, dated lGtli 
September 1918, which points out that Courts 
aro compotont to pass final orders in such cases. 
Referoneo is also invited to S. 24, Lunacy Act. 
No fresh rulos of the nature referred to in para. 

3 of the above resolution have yet been made. 

I am accordingly to suggest that the Honour¬ 
able the Judges rdiould bo moved to pass final 
orders in the matter. I am at tho same time to 
refer to Circular No. 7G-B, ordered by the 
Honourable tho Chief Justice and Judges to bo 
inserted in tho High Court Criiniual Circular 
Order Book." 

Tho Criminal Circular referred to ran 
as follows; 

"7G-B. In order to accelerate the process of 
transferring a criminal lunatic from a jail to 
a more propor place of custody, it is desirable 
that tho Court passing an order under S. 471, 
■Criminal P. C., should direct that the criminal 
lunatic in question shall bo kept iu safe custody 
in a particular jail and shall then be transferred, 
after the necessary arrangements have been 
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made, to a particular asylum or to such other 
asylum as may have accommodation for him." 

The case was again put before their 
Lordships Shah and Marten JJ. for 
their orders, and their Lordships deli¬ 
vered tho following 

Judgment. 

Shah, J. —This appeal has been set 
down for further orders in view of the 
letter received from the Government of 
Bombay, inviting our attention to the 
repeal of sub-Ss. (2) and (3), S. 471, Cri¬ 
minal P. C., by the Lunacy Act of 1912 
and of tho last twelve words of sub-S. 
(l) of the same section by Act 10 of 1914 
to a letter of the Government of India 
referred to in the preamble of the 
Government Resolution No. 6484 of 16th 
September 1913, to S. 24, Lunacy Act 
(4 of 10L2), and to Circular No. 70-B of 
the Criminal Circulars of this Court, and 
asking us to pass final orders. 

We have hoard the learned Govern¬ 
ment Pleader in support of the view 
expressed in tho letter. In the course 
of the argument the Government Pleader 
has pressed for an order that the appel¬ 
lant in this case bo ordored to be trans¬ 
ferred to the lunatic asylum at Tbana or 
such other asylum as may have accom¬ 
modation for him after tho necessary 
arrangements have been made. 

After hearing the appeal on 22nd 
January last wo ordored, under S. 171, 
Criminal P. C., that the appellant bo 
detained in custody in tho jail whore he 
then was until the further orders of tho 
Ci/)vornrnoot and that tho case should ho 
reported to the Government for orders 
under that soction. Our order was prac¬ 
tically final and in accordance with the 
provisions of tho Codo, except that the 
words “under that section" were inap¬ 
propriate. it is clear that there is no 
referoneo to sub-Ss. (2) and (3) in our 
order and nono was intended. Tho repeal 
of theso sub-sections and of S. 472 is not 
relevant for our present purpose. 

The words “and shall report tho case 
for tho ordors of tho Local Government 
sub S. (1), S. 171 woro repealed by the 
Repealing -and Amending Act 10 of 
1914. This was not brought to our notico 
by tho learned Government Pleader at 
tho tirno when wo heard the appoal, end 
speaking for myself 1 was rot aware of 
tho repeal of those words, when we 
made the order on 22nd January. 
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We are obliged to the Government for 
having drawn our attention to it and for 
having pointed out the inaccuracy in 
the order. But I think that the inac¬ 
curacy is verbal. The words wore re- 
pealo 1 by the Repoaling and Amending 
Act of 1914, and, in my opinion, it made 
no substantial change in the law relating 
to lunatics under the Code. The powers 
of the Court and of the Government 
were not altered by the repeal of those 
words, and the law practically remained 
the same after the repeal as it was lie- 
lore. It is clear that under sub-S. (l) 
wo can order the person concerned to bo 
kopt in safe custody in such place and 
manner as we think St. The subse¬ 
quent discharge, detention and transfer 
to any public lunatic asylum referred 
to in b. 474 and the delivery of the per¬ 
son to a relative underS. 475 are matters 
for the Local Government and not for 
the Court to deal with. It is quite clear 
that we cannot exercise the powers con 
forred on the Local Government under 
8a. 474 and 475. The learned Government 
Pleader has not roferrol to any provision 
of the Lunacy Act, to show that we can. 
doul with those questions. It is not 
necessary for the purpose of this case to 
examine in detail the provisions of the 

Lunacy Act. as to criminal lunatics. It 

19 significant however tint under S 01 
suh-S. (1), CIs. (c) and (e). the power ' to 
frame rules for the purpose of regulat¬ 
ing the conhnemont care, treatment 
and discharge of criminal lunatics and 
their transfer to asylums has been con¬ 
ferred upon the local Government sub. 
joct to the control of the Governor- 
General in Council. Apparently no rules 
have been frame! yet by the local Gov¬ 
ernment, and we have not the advantage 
of l.avmg the assistance which such rules 
might it fiord in making the ordor under 

h. 4 1 1 for the custody of the person con- 
corno.1. 

it is clear that the proper order to 
m ike in this erso is the one which wo 

have already made, vi/. , that the appel¬ 
lant ho detained in custody in the jail 
subject to the further ordors of tho local 
jovornmor.t. W e cannot make the order 
m suggested by the Government Pleader 

,0 f . ,, ' 0,1,c * 1 evidence in this case 
shows that at. the date of tho trial the 

•appellant was not insane. It would not 

o Proper o order his transfer to any 
lunatic asylum. That is a matter which 
191H B/15 * It; 
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the local Government will have to regu¬ 
late iu accordance with tho information 
which they may receive as to the mental 
con 1 it ion of tho appellant and the rules 
which they may make us to the transfer 
of criminal lunatics to the lunatic asy¬ 
lums. 

I am not sure that we have any power 
to alter the order as suggested by the 
Government Pleader. Assuming, without 
deciding, that we cau modify the order, 
I see no reason to direct that the appel¬ 
lant should he transferred to the lunatic 
asylum at Thana. The Criminal Circular 
7G B must he applied w ith duo regard to 
the facts of oich case. It is not intended 
to. and cannot, override the discretion 
which tho Courts have under S. 471, 
sub-S. ( 1 ). I would therefore orJor that 
tho words ' under that section” ho 
omitted and tho word "further” he add¬ 
ed before tho word "orders,” so that 
the sentence in our order may read as 
follows: 

"Rut under S. 471, Criminal P. 0., the Court 
directs that lie bo detained in custody in the jail 

where he is at present until the further orders 
of tho Government, and this ca-e should bo re¬ 
ported to tho local Government for further 
orders.'* 

1 desire to make it clear that I have 
altered the previous order, as I think 
that the alterations are morely verbal. 
If it hud been a question of making any 
material alteration in the order, wo 
should havo considered whether any 
notice should he given to the accused be¬ 
fore making the alteration. 

Marten, J. I agree. The order malo 
by this Court on 22nd January 1918 
was as follows: 

' For tlio reasons given in tho accompanying 
judgments, tho Court set* a>ido tho conviction 
an«l Fcntoncc and acquits the accused of the 
ofTenco chared. But under S. 1 7 1 , Criminal P.C 
tho Court directs that ho ho dctanud in custody 
in the jail whore ho is at pre-out until tho further 
order* of tho Government and this case should 
ho reported to the Hoc tl Covernmeat for orders 
under that section. As required by S. 170, the 
C ourt records its opinion that tho act which 
would Amount to an offence hut Ijc the iiu<touud- 
uess of mind was committed by the accused'* 

I have t ken this from the Registrar's 
endorse moot on tho record. By a letter 
dated 20lh February 19H the Bombay 
Government have questioned this order 
and have suggested that tho Court should 
he moved to pass what are described aa 
final orders in the matter. In so doing 
they have askod that our attention should 
bo invited to the ropoul of j>urt of b. 47i 
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Criminal P. C , and to certain other 
matters mentioned in the letter. With¬ 
in a few days of tins letter, the case was 
put down on our hoard for disposal and 
was duly called on. Unfortunately the Go¬ 
vernment Pleader was engaged in another 
Court and consequently the case had to 
be adjourned. My learned brother and 
I have been sitting in separate Courts 
and hence it was not till the21st March 
that we were ahlo to take up the case 
again. On that date the Government 
Pleader appeared to us to be without 
adequate instructions and hence the case 
was adjourned again to 25th March. The 
delay therefore, which has taken place is 
unavoidable though regrettable. 

Wo have now heard the Government 
Pleader on the subject-matter of the Go¬ 
vernment letter. Ju the result 1 think 
that the order of 22nd January 1918 is 
in substantially the proper form and 
that no further ordors need be passed by 
us I say "substantially” because I 
think it would bo better to omit the re- 
ference to S. 471 in that part of the 
order which speaks of reportiug the case 
for the orders of the Looal Government 
under S. 471. The section under which 
Government will order whether the pri¬ 
soner is to be discharged or dotained in 

custody or transferred to a public lunatic 
asylum will bo S. 474. It is true, as 
pointed out bv Government, that sub¬ 
sections (2) and (3) and part of sub-sec¬ 
tion (1), S. 471, Criminal P. C., have 
been repealed. But S. 474 has not been 
repealed, and this taken in conjunction 
with S. 471 (4) enables Government to 
do what iray be nocessary in tho mitter. 

I say this bocauso in the letter from Go¬ 
vernment as also in the correspondence 
therein referred to. S. 474 appears to 
have been overlooked. While S. 4*4 
stands, tho repeals referred to in the 
Government letter are of little practical 
importance in tho present caso. This 
indeed might ho assumed as regards the 
repeal of tho last sontonco of S. 471 (1), 
for that ropoal was only effected by a 
Statuto Law Revision Act a class of 
Act which is usually intended to delete 
unnecessary provisions and not to make 
substantive alterations in the Statuto Law. 
As far as this Court is concerned, S. 171 
(1), as amended, is imperative. Wo are 
hound to order tho prisoner to bo kept 
in safe custody in such place and manner 
as the Court thinks fit.” At tho first 


trial, on 22nd January 1917, the prisoner 
was found insane and incapable of plead¬ 
ing by the then Sessions Judge, Mr. 
Murphy, and the two assessors. At the 
second trial or hearing on 22nd October 
1917, he was considered sane and capa¬ 
ble of pleading by the then Sessions 
Judge, Mr. Dutt, and accordingly tho 
trial proceeded: In his judgment Mr. Dutt 
said: 

“As far as I can make out from liis behaviour 
in Court I think ho is quito sano though there 
is an expression in his eyes which is not quite 
natural." 


The learned Judge also referred to a re¬ 
port from Col. Fooks, the Superintendent 
of Dharwar Asylum, to tho effect that 
he saw no signs of insanity in the pri¬ 
soner. 

Whatever then was the condition of 
mind of the prisoner on 3rd November 
1916, when be committed the act in 
question or on 22ud January 1917 when 
he was first tried, it would appear that 
by 22nd Ootober 1917 ho bad recovered 
his sanity. Prima facie therefore he is 
now sano, and accordingly I think it 
would be quito wrong of us to direct his 
detention in a lunatic asylum as has been 
suggested by the Government Pleader. It 
is surely only common sense and com¬ 
mon humanity that a sane man should not 
bo 9 ont to a lunatic asylum. There 
is of course the possibility that though 
outwardly sano he is subject to 
occasional fits of insanity in which he 
may develop homicidal tendencies or that 
for some other reason ho ought to ho de¬ 
tained in an asylum. That will he for 
the medical exports to determine, and the 
necessarv inquiry can ho made by Gov¬ 
ernment' under S. 474. But at present 
there is no evidonce hoforo us which 
would justify us in sending tho man to a 
lunatic asylum. Tho Government Pleader 
has referred us to Criminal Circular 
76-B, hut that Circular docs not seem to 
me to apply to a caso like the present 
where tho Court on the materials before 
it. does not consider a lunatic asylum to 
he a proper place of custody for the pri¬ 
soner. As regards tho repeals, it. is inter¬ 
esting to note that they havo partial^ 
eluded tho vigilance of tho text-boo 
writers. The 1917 editions of Katan a 
rnd of Sohoni do not give the parhj 
repeal of S. 471 (l) effected by the Statu 
Law Revision Act, 1914. The 1914 ed.- 
,ion of Mayne does not notice the roi 
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of S. 471 (2) and (3) effected by the 
Lunacy Act of 1912. This illustrates the 
practical inconvenienoe to legal practi¬ 
tioners of effecting petty amendments to 
an important criminal Code by different 
Acts of a civil nature with a civil title. 
Nor is the situation made any simpler by 
the fact that though six years have 
passed since the Lunacy Act was enacted 
no rules have been made by Government 
for dealing with criminal lunatics as was 
contemplated by S. 91, Lunacy Act. It 
would however seem likely that the 
present intention of the legislature is in 
effect to restore S. 471 (1). (2) and (3). 
The present Bill to amend the Criminal 
P. C., is on those lines, and the Commit- 
too have roported as follows: 

"'Sc think that when n | erson tins ouco been 
ordered by a Court to be detained as a lunatic, 
the place and method of his detention and the 
provisions for his care, periodical examination, 
release, etc., should be a matter for the Local 
Government and not for the Courts, and we pro¬ 
pose to amend this and the followin'- sections on 
tileso lines." 

This really follows the previous prac¬ 
tice in India as well as in England where 
the usual order has been to order the 
person in question to bo kept in custody 
as a criminal lunatic till IJi 3 Majesty’s 
pleasuro is known [see Ilalsbury’s Laws 
of England, Vol. 9, p. 242, (S. 515) 
Trial of Lunatics Act, 1883 (46 and 17 
^ i° - c> S. 2 ( 2 ), and Criminal Appeal 
Act. 1907 (7 Edw. 7, c. 23), S. 3 (4) 7 
In England however the prisoner has to 
bo formally found guilty. In India he is 
formally acquitted under the I. p Q 
S 84, and Criminal 1>.C.,S. 470. But oven 
under the Criminal P. C.. as it at present 
stands I tliink that under S. 471 ( 1 ) at ,d 
4) and S. 474, the Court is entitled to 
direct the prisoner to be dotaino I pond- 
in^ further orders from Govornmunt In 
fcho result therefore I see no reason to 
mo ify tho Court s order except as 
regards the verbal amendment I l, avo 
already referred to, viz., to delete tho 
' ords under that section" and insert 
the word further" beforo "orders” 
I will only add that I think it was quite 
proper to bring tho matter to our utton 
tion and that tho discussion which has 
ensue 1 has beon a useful one. 

O I ' /,< K - Appeal allowed 


Cliavlrappa Busawantrao Desai — 
Plaintiff—Appellant. 

v. 

Bhima Dassa ppa Manikcri and others 
— Defendants—Respondents. 

Second Appeal No. 40 of 1917, Decided 
on 12th March 1918. 

Grant—Service grant*—Kind* of grant* — 
Reiumption—Burden of proof it on grantor 
seeking resumption. 

For the purposes of resumption all ancient 
grants fall into two main categories: grants of 
lands burdened with scrvico, and grants'of ottico 
to which lands are annexed by-way of romurera- 
tion instead of or along with cash.' The former 
grants are alwavs irresuinable. unless tho grantor 
cau show that ti oy have been specially condi¬ 
tioned so a< to enable him to resume for failure 

to perform these service?, or at his o-.v U will to 
discontinue the services and resume tho lands 
Grants under tho second category are always 
resumible, uuless the grantee cm show that they 
have been specially conditioned otherwise so as 
to prevent their rosumability. In everv case it 
is always a question of fact to determine, 
whether the grant in suit falls within the first 
or the second category and the burden of proof 
mu-t nccessaril) bo upon tbo grantor seeking to 

[HZ™, Sh0W 1 lhat 1 ci,| w the grant was of a 

Kind falling nn<l-»r tho second category or if v 
g-ant of the kind falling under tbo first category 
that it was specially conditioned. * * 

«... IP U5C2; Pucci] 

Nilkiinth Atmaram —for Appellant. 

J. O. lide for Respondents. 

Beaman. J -This is one of a f a i r | v 

common and always interesting class of 
cases. Where ancient grants in this 
country are brought into controversy at 

the suit of the grantor seeking to resume 
U,A lia t 111 tW* Presidency at anv 


rate been clear, simple and invariable 

In hm T? \ a M° ,m ' 1 any Poetical know, 
edge of it. All grants of that kind for 

tho purpose of applying this law fall info 

"o, c _ ate Sorios ; grants of lands 

hurdonod with sorvico. and grants o( 
o lice to which lan-ls aro annexed by uay 

cash 6 '" T,Tf t,0n inSU ' a,i ° f ° r ftlon «‘ with 
cash. I he former grants are always ir. 

l,rM , , UnIe ? 9 tho can show 

oasonn’hU , °° n S1,Ucililly conditioned 
so as to enable him to resume for failure 

to perform these services or at hi- 

"ill to.liscontinuo the s orv il 
sume tho lands. Grants under the second 
category aro always resmnahle, unless 

c:iu t :°n c ri sl,o 'i ihat t,,ty 
81 eoUMy conditioned otherwise so : ,s t, 

l-rovent their rosumahility. The lirsti 
category has boon sub-divided, though 
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I think quite necessarily, for the purpose 
of discussing the broad principles of law 
in the case of Lakhamgavda v. Keshav 
Annaji (l), into (a) grants burdened with 
service ; (b) grants for services rendered 
in the past and to ho rendered in the 
future, or, as we find in the older cases, 
“pro servitiis impcnsis et impendendis.’ 
For the purpose of ascertaining the gran¬ 
tor's right to resume, this sub division 
seems to me to have no relevance and to 
I bo of no assistance. Thus in every case 
jof the kind it is always a question of fact 
and nothing more to determine, whether 
the grant in suit falls within the first or 
jthe second category. If it be found to 
'fall within the first categorv, it is always 
prima facie irresumable. If it bo found 
to fall within the second category, it is 
always prima facie returnable. And in 
every case the burden of proof must 
necessarily bo upon the grantor seeking 
to resume to show that either the grant 
was of a kind falling undor the second 
category, or, if a grant of the kind falling 
under the first category, that it was 
specially conditioned. Once these prin¬ 
ciples are clearly understood, I cannot 
see how thero can ever he any difficulty 
in deciding cases of the kind wo are doil- 
jpg with, hoyond of course the always 
extreme difficulty of ascertaining what 
the actual facts were in the case of very 
ancient grants, whero the actual deed, if 
over there was a deed, has long since 

been lost. 

Hero, l gather that the learned Judge 
of first appeal really meant to find that 
this grant was a grant of land burdonod 
with services. Ho has referred to a very 
recent decision in the case of l ellava v. 
Dhimappa (2) which, again, has been 
followed and approved in the case of Bas- 
hngappa v. Chandrappa (3), as though 
this decision introduced some new ele¬ 
ment into the law. I do not think that 
it either did or was intended to. Tho 
reason why, as I understand it, the dis¬ 
cussion was longer than is common in 
such ca°es today, was to rule out tho 
rathor vicious distinct ion drawn in a Cal¬ 
cutta case between ’public’ and private 
services. That distinction never has been 
recognized, as far as \ know, in this High 
Court : and a very li ttle reflecti on will 

(1) ll°04] 28 Rom. 805. 

(2) A. I. R. 1915 Bom. 96=39 Bom. 68—23 

I. C. 12. 

(3) [19161 85 I. C. 860. 


show that in dealing with these ancient 
grants it would be virtually impossible 
to maintain suoh distinctions between the 
kind of services with which the lands 
were at the time the grant was made 
intended to bo burdened. Nor io prin¬ 
ciple can the kinds of service so dis¬ 
tinguished be of any value as affecting 
the application of the perfectly well set¬ 
tled law. The most that could be said 
in favour of oven noticing terms of this 
kind is that although the grants might 
have been in the first instance burdened 
with services and so irresumable, special 
conditions might be sought to be proved, 
and then it might become a question whe¬ 
ther the grantor would 1)9 permitted 
under those conditions to dispense with 
services in the performance of which the 
public indirectly had an interest. I think 
however that going into nice refinements 
of that kind only complicates this simple 
branoh of the law quite unnecessarily 
and with very little likelihood of helping 
us in its practical administration. 

Now, looking to the nature of this grant 
which is admittedly nearer two centuries 
than one century old, I see no reason 
whatever to doubt, but that on tho facts 
before them the Courts below have come 
to tho right conclusion. It is in the first 
instance extremely improbable that an 
inamdar or a durbar would create and 
grant a stato office of peon, annexing 
thereto state lands by way of salary. On 
tho other hand, it is extremely probable 
that the grantors hero did in those re¬ 
mote days grant certain lands so that tho 
grantees and their descendants should, 
when called upon, render to tho grantors 
the services of peons. However that may 
he. the only facts found here, and the 
only facts which could he found, are that 
tho grantees have boon in continuous pos¬ 
session rent-free for about ono hundred 
and sixty years ; and there is absolutely 
nothing known of tho actual terms, if an> 
terms there wore, of the original grant. 


n my opinion therefore only one in- 
ance was possible, and that is tho in- 
once which tho Courts below have 
iwn, viz... that this was a grant ot 
ds burdened with sorvicos. As such 
i lands woro irresumahlo. In my opi- 
n the decision of tho Courts below is 
ht and this appeal (and the other 
teen companion appeals) ought to be 
missed with all costs. 



1918 Empebor v.MaDHAV Laxmin (Shah, J.) Bombay 117 


Heaton, J. —In this case the first 
Court found what were the proved cir¬ 
cumstances concerning the relations bet¬ 
ween the plaintiff, the inamdar, and the 
defendant, who was grantee under him, 
and from those circumstances, undoub¬ 
tedly correctly, inferred that the grant 
was not vosumahle. The same conclu¬ 
sion was reached by the Court of first 
appeal. In that Court, I gather from 
tho judgment that the circumstances were 
not disputed and tho only -matter which 
tho Court had to decide was whether, 
that boing so, the lower Court was wrong 
in holding that tho grant could not ho 
resumed. Tho first appellate Court deci¬ 
ded I think rightly, that tho trial Court 
was not wrong. That is enough for the 
purpose of deciding this appeal. But 
some allusion has been made to a judg¬ 
ment of my own in tho case of Yellava 
v. Ultima ppa (2). it has been suggested 
in argument that this judgment is mis¬ 
understood, hut I do not myself find any 
particular reason for supposing that it is. 
Tho only general impoi tanceof that judg¬ 
ment lay in the fact that we were declin¬ 
ing to follow a decision which had been 
come to by tho High Court of Calcutta. 
In every other particular it is merely a 
decision on tho particular circumstances 
of that case ; und though tho decision 
may have been of tho highest importance 
to the parties, it was not, excepting in 
tho one matter I have mentioned, of any 
general importance. I agree that this 
appeal snould he dismissed with costs. 

G.I'./r.K. Appeal dismissed. 
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Shah and Marten, JJ. 

Emperor 


v. 

Madltav Laxman and another — Ac¬ 
cused 

Criminal Review No. 415 of 1917, Do- 
cll ] 0( ^ °” April 1918, against ordor of 
Audi. Sens.Judge., Dharwar. 

(ft) Criminal P C. (1898). S. i97 — Sanction 
to pros#-cut** held not invalid on account of 
vaguencii. 


Whctro a Collector ranctionct) the* pr< * 
cution of a Kulkarni and a Patil "for clicatin 
or lor Huch Other ofbmco with which it may t 
ncccsaary to j rosecnto thorn in connexion wit 
obtaining nioncy from rniyaN:" 

Jfrltl: thU theoffonco or ollonces which miff) 
be cst.ihlihbcd in connexion with obUinin 
money from ralyaU won- Kulhcicnlly designated i 
the nun# lion, and that ihc h.iuction was not ii 
vujm on iicMint of v.igneues?. 11** C 1 


(b) Criminal P C. (1898), Ss 239 and 234 
— Question whether offences arc committed 
in same transaction is one of fact — Allegation 
that Kulkarni and Patil conspired and chea¬ 
ted persons on same day by asking them to 
pay sums in excet6 of what was payable — 
Joint trial of accused i& not illegal. 

In each case it i* a question of fact whether 
tlio offences in respect of which more persona than 
one are charged at tho same trial were commit¬ 
ted in the same transaction, within the meaning 
of S. 239, and th^t question must be determined 
with reference to the facts of each cafe. 

Where it \va* alleged that the accused, the 
Kulkarni rtud tl.e Patil cf a village, conspired 
together and cheated certain persons on the same 
day, by asking them to pay certain 6ums in ex¬ 
cess of what was properly payable by them as 
assessment: 

Held: that there being clear proximity of time 
and space, clear couiinuit) of action and sufh- 
cieutly specific community of purjoso, the of¬ 
fences committed by the accused must held lo 
be committed in the same transaction within the 
meaning of S. 239, so that the joint trial of the 
accused under that section was not illegal. 

IP 119 C 2 ] 

(c) Criminal P C. (18981, Ss. 215 and 532- 
Commitment can be quashed only on point 
of law — Sessions Judge considering commit¬ 
ment illegal-—S 532 hos no application 

Under S 215, a commitment can be quashed 
bv the Might' *urt only and only on a point of law. 
S. 632, of tho Code applies only to a case v. hero 
a Magistrate or other authority purporting Id 
exercise powers duly conferred, which are not so 
conferred commits an accused person to a Court 
of Session. It has no application to a case where 
the Court of Session considers that a commitment 
made by a competent Court is illegal. IP 118 0 ll 

S. V . Palekar Avucus Curiae — for 
Accused. 

S S. Pathar —for the Crown. 

Shah, J. The facts relating to this 
case are briefly those. Tho accused, who 
are the Kulkarni and tho Pati! of tho 
village of Bhandiwad, were committed 
to tho Court of Session on 15th August 
19l< on a charge of cheating throe per¬ 
sons. They were tried hy the Additional 
Sessions Judge of Dhurwnr with tho aid 
of assessors. The evidence and tho opi¬ 
nion of the assessors were recorded. The 
case was then adjourned for judgment. 
On lOtn September 1917 the learned 
Additional Sessions Judge made an order 
under S.5.PJ, Criminal 1*. C., quashing t ho 
commitment und directing a fresh in¬ 
quiry. This order was originally brought 
to the notice of this Court hv the Dis¬ 
trict Magistrate, hut tho Com t refused to 
entertain tho reference made hy him 
against tho order of the Additional Ses¬ 
sions Judge. Tho order made hy tho 
Additional Sessions Judgo having hcon 
brought to tho notice of this Court, a Mule 
was issued with a viow to determine tho 
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heard the learned Government Pleader, 
who contends that tlie order is illegal. 
As there was no appearance on behalf of 
the accused, we requested Mr. Palekar to 
present the arguments iu favour of the 
order, and we ara obliged to Mr. Palekar 
for having done so. 

The order of the lower Court is based 
on two grounds first, that the sanction 
under S. 197 of the Code is invalid; and 
secondly, that the joint trial of the two 
accused for three distinct offences of the 
same kind is illegal. In the first place the 
order is wrong, because S. 532, has no ap¬ 
plication to a case of this kind. That section 
applies to a case where any Magistrate or 
other authority purporting to exercise the 
powers duly conferred which are not so 
conferred has committed an accused person 
for trial toaCourtof Session. In the pre¬ 
sent case there is no question that the 
Magistrate, who committed the accused 
for trial to the Court of Session, had the 
ipower to do so, and consequently, in my 
opinion, even assuming for the sake of 
argument that the grounds, upon which 
the order is based, are valid, tho lower 
Court would have no power to quash the 
commitment and direct a fresh inquiry 
under S. 532. The proper procedure for 
the lower Court would have been to make 
a reference to this Court with a recom¬ 
mendation that the commitment should 
lie quashed, as under S 215 of the Code, 
a commitment can bo quashed by the 
High Court only and only on a point of 
law. 

In the view however I take of the 
grounds upon which this order is based, 
it is unnecessary to deal with the order 
in question on the footing that S. 532, 
Criminal P. C. t has no application. The 
first ground relates to the form of the 
sanction. The sanction in this case is 
given by the Collector of Dharwar for 
the prosecution of Madhavrao Luxman 
Kulkarni and Ningangowda Dyamangowda 
Patil 

"for choiting or for such other offonco with 
which it may he necessary to prosecute them in 
connexion with obtaining money from raiyats.” 

It seems to mo that the sanction is not 
invalid on account of vagueness in the 
designation of tho offences in respect of 
which the prosecution is sanctioned. The 
sanction in tho present case is in form 
very much like the sanction that was 
given in tho case of Imperatrix v. Lnksh- 
legality of this order. We have now 


man SoJcharam (l), where the sanction 
directed that tho accused he 
"placed on his trial under S. 4G6 I. P. C., or 
any othor section which may seem applicable 
after further investigation.” 

This sanction was held by the learned 
Judges in that case to be sufficient under 
S. 466 of the Code of 1872, corresponding 
to S. 197 of tho present Code; and it 
seems to me that the present sanction is 
equally valid and proper. Even apart 
from this authority, I should have taken 
the same view as to the validity of the 
sanction. The caso of Queen-Empress v. 
Samavier (2), whioh has beeu relied upon 
by tho learned Additional Sessions Judge 
in support of his view, does not seem to 
me to have any application. There the 
Board of Revenue sanctioned the pro¬ 
secution of a Deputy Tahsildar by the 
Collector of the District 
“for bribery or such of tho charges sot forth in 
the Deputy Collector's report as ho thinks likely 
to stand investigation by a Criminal Court." 

The judgment in tho caso shows that 
this sanction was held to be invalid, 
because tho resolution of tho Board of 
Rovenue was read as not sanctioning the 
prosecution of tho accused in that case 
for any offence designated by itself, hut 
as merely delegating to the Collector the 
power of solocting out of several such 
charges as he thought likely to stand in¬ 
vestigation. In the present case in my 
opinion there is no such delegation. The 
sanctioning authority lias applied its 
mind to the facts of the caso and sanc¬ 
tioned tho prosecution of tho accused 
persons ami has also, in my opinion sulli- 
cientlv designated the offence or offences 
which may he established in connexion 
with obtaining money from raiyats. Thus 
the case of Queen-Empress v. Samavier 
(2), which must be taken with reference 
to the facts in that case, does not show 
that tho sanction in the present Case is 
invalid in any way. It is significant to 
note that no objection was taken to the 
validity of tho sanction by the accused at 
tho trial. 

In this view of the caso, it is not 
necessary to consider the further point, 
which has been urged by the learned 
Government ploader, that no sanction 
under S. 197 is necessary for prosecuting 
tho accused persons on a charge of cheat¬ 
ing. Several cases have been referral to 

in the course of tho argument; b ut i n 

(1) 11877-781 2 Bom. 481. 

(2) 118931 1C Mud. 4G8. 
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•view of the deoision in Imperatrix v. 
Lakshman Sakharam (l), it may not ho 
easy to accept the argument. It is not 
necessary however to express any opinion 
on this point. Tho second ground relates 
to the joint trial of the two accused per¬ 
sons on the charge of cheating tho three 
persons specified in the charge. The 
learned Additional Sessions Judge has 
come to tho conclusion that the cheating 
of these three persons cannot he said to 
form part of the same transaction within 
the meaning of S. 239, that S. 234 of tho 
Cole dees not apply to the trial of more 
persons than one that consequently there 
has been a misjoinder of charges and that 
the joint trial is illegal. It is not neces¬ 
sary to refer to the various cases to 
which tho learned Judge has referred in 
order to decide this point. Tho whole 
question is whether on the facts alleged 
■by the prosecution, these acts, vi/..,cheat¬ 
ing the three persons mentioned in the 
charge, wore committed in tho same 
transaction or not. The case for the pro¬ 
secution is that tho two accused tho lvul- 
karuiaod the Patil, conspired together and 
cheated certain persons on 17th March 
1910 by asking them to pay certain small 
sums in excess of what was properly 
payable by them as assessment. The 
case for tho prosecution in effect is that 
tho purpose of the two accuse 1 was 
ono anil tho same, namely, to induce 
the dilforent persons who wont to pay 
tho lan 1 rovonuo ou that day to pay 
more than what was legally payable by 
them to the Government, that they acted 
in concert and that tho purposo was not 
merely tho general purposo of cheating 
tho villagers, hut that the schomo adop¬ 
ted by them was a common schomo. 

Having regard to tho meaning put on 
(the word "transaction” in tho various 
decisions of this Court, it is clear to my 
mind that according to tho prosecution 
case those ofToncos wore committed in tho 
same transaction. Thcro was clear pro¬ 
ximity of time and space, there was clour 
continuity of action, and thoro was suffi¬ 
ciently specific community of purposo. 
Under those oircumstaucos, it seems to 
me that tho charge as framed is in no 
way illegal and that there is nothing in 
the charge which can lie properly held to 
'vitiate the trial. The case of the Sub- 
ltogistrar Cirioanlliari Lai v. Emperor 
f J) and tho case of tho Directors Chora- 

I'J) Ll'JOJI j j. c. 1:5, 


guli Venkatadi i v. Emperor (\) referred 
to by the lower Court are clearly dis¬ 
tinguishable from tho present case. 
In each case really it is a question of 
fact whether tho offences in respect 
of which more persons than ono are 
charged at tho same trial are committed 
in the same transaction and that must be 
determine 1 with reference to the facts of 
tho case. In holding at this stage that 
there is nothing illegal about tho charge 
I am only taking tho story of the pro¬ 
secution without expressing any opinion 
as to tho merits of that story. 

Tho result therefore is tWat both tho 
grounds on which the lower Court has 
basel its order fail that neither the com¬ 
mitment nor the trial is illegal, and that 
the order of the lower Court must be set 
aside. The question still remains as to 
what order we should now nviko. The 
trial was all but complete when this order 
was made and ordinarily 1 should have 
preferred to direct tWat the trial should 
be resumed from the stage where it was 
left and finished according to law. But 
the difficulty has arisen in consequence 
of the delay owing to'this ordor and the 
subsequent proceedings which became 
necessary in consequence of the order. 
By asking tho learned Judge now tc 
write his judgment we would be practi¬ 
cally asking him to weigh the ovilence 
recorded more than six mouths ago. It 
is not reisonable to expect the learned 
Tulgo to refresh his memory of the evi¬ 
dence without the aid of further argu¬ 
ments: and on principle it is desirable 
that the course which necessitates tWo 
writing of a judgment in a Sessions trial 
in which the evidence is recorded more 
than six months ago should ho avoidod. 
My learnol brother is definitely of opin¬ 
ion that under suoh circumstances the 
proper course is to direct a retrial, and 
under tho peculiar circumstances of this 
case I have also oome to tho conclusion 
that though tho trial so far as it has pro- 
cooled is legal and proper the host courso 
would ho to order a rotrial according to 
law. Tho accused have not appeared 
before ns though the terms of the rule 
issued by this Court clearly gave them 
notice that a retrial might bo ordered 
by this Court. It is unfortunate that 
wo have to deal with this matter at an 
interlocutory stage and to direct a ro- 
t rinl o«ing to the lapse of t ime hut it is 
(4) [l'Juy) 33 Mud. 002=6 I. 0. 817. 
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the best order that could he made under 
the circumstances in the interests of 
justice. 

I would therefore set aside the order 
ma le by the lower Court and direct that 
the accused he retried according to law. 
I desire to make it clear that the discre¬ 
tion of the trial Court under the provi¬ 
sions ol the Co ie in framing the charge 
or charges against the accused and in 
directing a joint trial is not to he fettered 
in any way by the view which I have 
taken as to the legality of the present 
charge and the trial. (The rest of the 
judgment is not material to this report.) 

Marten, J. Tho course which the 
learned Additional Sessions Jude, Mr. 
l'orrers, took in this cise was as unusual 
as it is embarrassing in tho result. The 

case was heard in tho ordinary way evi¬ 
dence was taken tho asssesors gavo their 
opinions, and then tlie learned Judge re¬ 
served his judgment. So far everything 
followed a normal courso hut apparently 
in tho courso of considering his judgment 
tho learned Judge thought that it was 
his-duty in following what ho eomcoived 
to ho tho English practice to undertake 
the conduct of the defence. In fact tho 
time for conducting the defence was 
over as tho hearing hal been finished but 
in his judgment tho learned Judge raised 
two technical objections which as far as 
I can ascertain wero nover put to tho 
Govornniont pleader or argued before 
him and which ought to have been taken 
at tho beginning of tho trial, if at all. 
Then having considered those technical 
objections, ho docidod that they woro 
good, and having next hell that S. 532 
applied, tho learned Judge quashed the 
commitment and directed a fresh in¬ 
quiry. In other words, tho wholo pro¬ 
ceedings were to commence do novo. 

Now in tho first place T think tho 
loarnod Judgo has stated what I liavo 
understood to ho the English practice far 
too broadly. Ho says: 

“It in I bsliovo tho traditional practice of the 
British Courts of justice that where a prisoner 
is undefended the Judge himself undertakes the 
conduct of the defence. Following what I be- 
lievo to bo the traditional course I feel it my 
duty to advert to certain particulars which the ac¬ 
cused have allowed to pass in silence." 

Now in England if a prisoner is un¬ 
defended tho Judge very frequently asks 
barristor to conduct the case for tho 
defence. But if that course is not 
followed, I think it is inaccurate to say 


that the Judge conducts tho case for the 
defence. That to my mind implies that 
the Judge, instead of being an indepen¬ 
dent officer holding the balance even bet¬ 
ween the Crown on the one side and the 
prisoner on the other, leaves that position 
and adopts the position of an advocate. 
If he does adopt the position of an advo¬ 
cate. then at once he is in the danger of 
thinking that tho points he himself ha9 
taken are sound ones. I cannot help 
thinking that tho learned Judge at rived 
at the conclusion, which he eventually 
did, in this case, largely owing to the 
mistaken idea of the course that he should 
adopt where a prisoner is undefended. 
That all proper points should he brought 
out on behalf of the prisoner, that if 
necessary a Judge should closely examine 
the Crown witnesses, and that he should 
put tho points for the defence to the 
jury, is all commonplace; hut I protest 
against tho notion that a Judge, whether 
the prisoner is defended or undefended, 
should deviate from his position of strict 
impartiality between the Crown on the 
one side and the prisoner on tho other. 

I must not however he understood as 
thinking that the Judgo errod in taking 
the objections at that late stage. It was 
unfortunate that they did not occur to 
anyboly before, but that may happen, 
however careful Judge and counsel are. 
Whenever they did occur, I think it was 
right to take them. Next, turning to the' 
section under which tho learned Judge! 
acted, viz. 532, I agree with my learned,' 
brother that oven if tho loarned Judge’s 1 
objections were well founded, that section, 
did not onahle him to quash the present 1 
commitment, so that in any event his 
actual decision seems to he orroneous 
Next, taking tho technical objections 
which I have referred to, they were two. 

One was that the sanction given to prose¬ 
cute was inadequate, bocauseit amounted, 
as tho learned Judge thought, to delega¬ 
tion; and. secondly, that there was a mis¬ 
joinder of charges. Now, as regards tire 
first point as to (ho sanction, the learned 
Judge seems to have followed the deci¬ 
sion in Queen-Empress v. Satnavier (2), 
without considering closely enough the 
facts of tho case and tho prcciso sanction 
given in that case and in this. I think 
that when tho two sanctions aro rend 
side by side there is a clear difference 
hot ween them. In the erso of Queen- 
Empress v. Satnavier (2) I think there 
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was a complete delegation to the Deputy 
Collector to bring any such charges as he, 
the Deputy Collector, would think likely 
to stand investigation. That is the way 
I read tho sanction given in tho Madras 
case. But here the words are different, 
for the sanction given was 

lor cheating or for such other offence with 
winch it may be necessary t? prosecuto them in 
connexion with obtaining money from raiyats.” 

As I read those words, it means this, 
that-cheating was put us what I may call 
the primary otTenco, but if for technical 
reasons it was necessary to add some 
othor oflence in connexion with tho same 
set of facts, then the proper authority 
was at liberty to do so. Personally r 
think that is allowable. In the decision 
which mv learned brother referred to in 
Imperatrix v. Lakshman Sakharam (1), 
the sanction is expressed I think in better 
terms than the one we have got to deal 
with hero. But it amounts to tho same 
thing, namely, that a person is to he put 
on trial under a particular section or any 
other section which may seem proper 
alter further investigation. In that res. 
peeb I agree with what was said in Gir- 
tvardhan Lai v. Emperor (3), that those 
sanctions are not to bo looked upon as if 
iey wore the precise charge to he 
framed. Some latitude must be given to 
, gentleman who has to frame the legal 
charge in precise language. At the same 
time I quite see that tho sanction given 

- 8 be si^tanti^y definite, but I do 

not think it is an objection if some words 
a o added which does enable the accused 

1 urticubr ° M r' a ,n COnfor,nit y with one 
particular section or with such other s CC 

under L! ^ Codo a8 rna >’ *eoro proper 

on lei the circumstances aud arising out 

r th C rV faCt9 r ° ,orre '' to ^finitely 
in tho sanction. } 

f accordingly think that tho sanction 

1 kh ° ,M T° nt olso WiS sufficient, 

1 “ lt 1 do not mean to say 
•th.it I think ,t should bo adopted as a 
piocodont. I think tho form that was 
used might very well have been improved 

upon but I Hunk it was sufliciont under 
the Aet f express no opinion on the 
point whothor sanction was necessary at 
thisT W,| l assume for tho purposes of 

."in, Z, ‘ h0, ' Sl ' the 

m. ’ 1 Kl,,ctlor i was necossary. 

misinh? in 10 ?° X . t |,oir,t irt aR regards the 
n Hjnindor of charges. Here tho three 

‘li ngers, w|,o are alleged to he the vie- 


tiros of the accused, wore all paying the 
same Government tax on tho same day 
and all together before the two accused. 
The case for tho prosecution as 1 under¬ 
stand it, is that there was reallv a con¬ 
spiracy between the two accused to de¬ 
fraud each of these villagers in connexion, 
with tho payment of this tax. In my! 
opinion, on the facts of this case this 
amounted to the same transaction"; 
within tho meaning of S. 239, Criminal; 
P. C. There certainly was the same, 
continuity of purpose as regards the 
accused and taking the other circum¬ 
stances into consideration, vi/.., that all 
the three accused were there at the same 
time paying tho same tax, 1 think it does; 
amount to the same transaction. In that 
view there could he no misjoinder oP 
charges. In this respect 1 think tho 
decision in Emperor v. Ganesh Narayan 
Di'.shit (5) affords a useful guide to what 
is proper under the circumstancos. Per¬ 
sonally I feel that a wide meaning ought 
to he given to the words "the same trans¬ 
action." Then it will ho for the Judge 
in any particular case at the trial to say 
that although there is one charge yet he 
would direct separate trials of certain 
mattors in that charge. That is the 
remody if he thinks that any embarrass¬ 
ment may ho caused to tho prisoners at 
tho trial by joinder of charges. 

Then as regards the case that was 
relied on the othor way, vi/., Girwar- 
dhari Lai v. Emperor (3), really no 
decision was arrived at by the Court. All 
that tho Court did was to say that as it 
could not ascertain tho fuels as to what 
tho nature of the offences was they were 
not inclined to interfere in revision, as 
no objection had been made at the trial 
as to any misjoinder. 

The next question is: What course are 
we to take? Judgment was given soven 
months ago. Everything was finished 
oxcopt the judgment, and the learned 
Judge did not take tho course w hich, as 
at present advised and without hearing 
arguments on the point. 1 should have 
thought ho might have taken namely to 
have given an alternative judgment based 
on tho one hand on tho hypothesis that 
his technical objections wore right and on 
tho othor hand that they were wrong, 
and then sent the caso up to the High 
Court. If ho had taken that course, wo 
should have been in a position fo sav 
(id LI912] 17 I.O. 705. 
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finally what should be done. But as it 
is it seems to me the only alternatives 
before us are either to direct in effect the 
learned Judge to write his judgment on 
the merits or to have a re-trial Perso¬ 
nally I am opposed to the idea that a 
proper judgment may be written seven 
months after the case has been tried, and 
nonetheless so because the case is of a 
oriminal nature. Is is almost impossible 
to imagine that tbe facts oan remain fresh 
in the Judge's mind or that ho will have 
any real recollection of the witnesses 
tv hen ho comes to make up his mind on 
which side the truth lies. I do not 
think it sufficient to say that the learned 
Judge can road up his notes of the case 
and notes of the argument. That won’t 
necessarily briDg back the faces of the 
■witnesses and what he thought of them 
at the trial. 

Therefore I am clearly of opinion that 
the proper course in the present case is 
to direct a re trial. We have got hero 
very unusual circumstances, but I thiuk 
that when such unusual circumstances do 
arise, the safest rule ordinarily is to 
begin do novo, and try the matter over 
again. I accordingly agree that there 
should be a retrial in the present case, 
and of course the learned Judge's order 
must be set aside. 

At the ro-trial it will bo in the discre¬ 
tion of the Judge who tries the case to 
direct separato trials if ho thinks fit as 
regards any one or more of these villagers 
who are alleged to have been defrauded. 
That is a matter for his discretion but 
a ,9 far as I can see on the facts, so far as 
they liavo boon put before mo thore is no 
necessity for ordering separate trials. 
But our judgments must not fetter his 
discretion in any way. (The rost of the 
judgment is not material to this re¬ 
port., 

O.P./n.K. Retrial ordered. 
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Beaman and Heaton, JJ. 

Karbasappa Goolappn Narcgal Do- 
fondant—Appellant. 

v. 

Kallava Goolappa Naregal —Plaintiff 
Respondent. 

First Appeal No. 07 of 1910, Decided 
on 19th March 1918. against decision of 
First Class Sub Judge, Dharwar, in Suit 
No. 470 of 1914. 
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❖ Hindu Law — Widow—Maintenance — 
Arrears are discretionary if widow satisfies 
that she was in want — Demand by her 
though evidence of want is not necessary. 

In dealing with claims for Arrears of mainten¬ 
ance made by Hindu widows Courts possess a 
large discretion to grant or withhold those 
arrears with special reference to the urgent needs 
and necessities of the widow. 

As soon as the widow satisfies tbe Court that 
she was in want at the time at which she was 
entitled to maintenance, provided that time is 
within the period of limitation, the Court might 
in any given case award her arrears to that ex¬ 
tent, and that would be quite independent of 
any demand on her part. In other words, while 
a demand is allowed to be prima facie evidence of 
need on the widow's part, it is not in a demand 
that the right to obtain arrears of maintenance 

is rooted, nor is any demand necessary. 

7 IP 122 C 9] 

V. V. Bhadkamkai —for Appellant. 

Nilkantli Atmaram —for Respondent. 

Judgment. —On the point of arrears 
of maintenance the case law, to which 
we have been referred, yields, as far I 
can see, no definite principle upon which 
all cases of the kind can be decided. Tbo 
most that can be said of it, 1 think, is 
that the highest authority sanctions a 
very large discretion in Courts dealing 
with claims for arrears of maintenance 
to grant or withhold those arrears with 
special reference to the urgent need and 
necessities of the widow, and this 
amounts virtually to saying that every 
such case must bo decided upon its own 
facts. It is very clear that as soon as 
the widow satisfies the Court that she 
was in want at the time at which she 
was ontitlod to maintenance, provided 
that time is within tbo period of limita¬ 
tion. the Court might in any given case 
award her arrears to that extent, and 
that would ho quito independent of any 
demand on her part. In other words, 
while a demand is allowed to be prima 
facie evidence of need on the widow s 
part, it is not in a demand that the right 
to obtain arroars of maintenance is roo- 
tel. Nor indeed is any demand neoes- 


V • 

In the facts before us therefore wo 
re no guide in the authorities to any 
nciplo which could ho uniformly used 
deciding whether arrears of mainten- 
20 ought or ought not to be granted, 
•re, the plaintiff has asked for 
us' arrears and the lower Court has 
arded them, though at a lower m 
m the maintenance it lurs decreedJo 
r in future. We are in some doubt 
wever whether the facts warrant tins 
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liberality. It must always lie a factor in 
dealing with the merits of a particular 
case that the plaintiff has postponed mak¬ 
ing her claim. If during a period of six 
years she has boon living iu her father's 
house, while it would not he safo to con¬ 
clude that she was not in want and forced 
by want to continue to depend upon hor 
father’s bounty, it may he the ground of 
a reasonable iuforencs that she was not 
driven by absolute necessity to enforce 
her right of maintenance against her hus¬ 
band s family. Thon, again, in cases of 
this kind the criterion cannot he that the 
woman had found a shelter somewhere 
aud hare subsistence. For that would 
not be incompatible with her having 
been in roal want and, as far as 1 can 
see, no very adequate ground for transfer¬ 
ring the responsibility for her rnaiuteu- 
anco from hor husband to her natural 
family. 

But ono would suppose that if the 
pinch of want was being very severely 
felt a Hindu widow would insist upon 
her rights, particularly if her hushaud’s 
family were well to-do, w hile her father's 
family were extremely poor, long before 
six yoars had elapsed. It can only ho 
upon the most general ground and a 
balance of the most general and shifting 
considerations of this kind that we can 
come to what must ho called rather a 
commonsonso than any other conclusion 
upon the point before us. Treating the 
case in that manner, we have decided 
that justice does not require that the 
widow here should havo more than three 
years maintenance, and to that extent 
wo amond tho decroo of the Court below 

As regards the quantum of hor main¬ 
tenance in tho futuro, whore wo find a 
Hindu Subordinate Judge treating a 
Hindu widow with so much liborality as 
in tho presont case, wo should ho very 
roluotant indeed to interfere and so sug- 
gost that wo generally agroo with tho 
oxtromoly harsh and rigorous attitude of 
tho Hindu mind towards women so un¬ 
fortunately situated as Hindu widows 
ofton are. Wo have heard all tho argu¬ 
ments that could ho addressed to us upon 
tho somewhat meagre ovidonco recorded, 
un i while on that evidence the scale of 
maintenance might appear to ho unduly 
liberal, ono cannot suv that tho learned 
Judge is wrong in conjecturing that tho 
defendant has managed to conceal his 
true moans, which aro very likely much 


more ample than is revealed in tho evi¬ 
dence. 

We do not therefore think it right to 
interfere upon that part of tho case, and 
we would, with the slight variation sug¬ 
gested above, confirm the decree of the 
lower Court and dismiss this appeal with 
all costs. 

G.P./r.K. Appeal dismissed. 
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Ilanmantram liadhakisa n — J'laintitf 
—Appellant. 

V. 

Shivna ray an Asurarn — Defendant — 

Respondent. 

J*irst Appeal No. 76 of 1916, Decided 
on 30 th July 1918, from the dec is ion of 
lirst Class Sub.Judge, Poona, in Suit 
No. 395 of 1912. 

❖ * Civil P. C. (1908). O. 32, R. 7, and 
Seb. 2, para. 20 — Minor party to dispute — 
Reference to arbitration by next friend 
— Application by guardian under Cl. 20 
to file award and pass decree, opposite 
party not objecting —Award filed and 
decree passed upon award — There is no 
agreement on behalf of minor with refer¬ 
ence to suit in which next friend is acting. 

When a disputo, to which a minor is a party, 
is submitted to arbitration ont of Court by tho 
next friend of tho minor and the award made 
upon such submission is brought into Court by 
tho next friend under Cl. 20, and the Court is 
asked to Ole it and thereafter pass a decree upon 
it. tho opposite party not objecting, tho Court is 
not bound to sanction the agreement to have tho 
award tiled and a decree pissed upon it, as for 
the benefit of the minor, or to certify the decree, 
nor is tho minor entitled to the protection of 
O. 32 R. 7 

Where a minor through his next friend ap¬ 
plies that an award be filed and a decree passed 
upon it. and tho other party to the roferonoo 
raises no objection to the applicatijn, and the 
award is filed aud a decree passed in accordance 
with it, it cannot be sail that there has been 
any agreement on behalf of tho minor with 
reference to tho suit in which the next friend is 
acting, although were the minor tho defendant 
in 6uch a suit os is numbered under Cl. 20. it 
might be that u promiso given on behalf of tho 
minor to allow tho award to be filed without 
opposition and a decree in accordance with it 
would bo an agreemont on behalf of the minor 
with reference to tho suit within tho meaning 
of O. 82, R. 7. [p J 27 c 1) 

Uaharlurji und S. Y. Abhyankar —for 
Appellant. 

Setalvud Coyajce and S. It. Bakhale — 
for Respondent. 

Order of Reference 

Beaman, J.—(is//* March 19i8.)—Tho 
mother of tho plaintiff, his natural guar- 
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dian, referred certain partnership disputes 
between the plaintiff and the defendant 
to arbitration. The plaintiff was then a 
minor. The plaintiff’s mother took the 
award to Court, and applied under Cl. 20, 
Sch. 2, Civil P. C., for a decree in terms 
of the award, the defendant consenting. 
A decree was passed, hut not certified to 
bo for the benefit of the minor. Finding 
himself dissatisfied with the award and 
the decree passed upon it, the plaintiff 
through his mother as guardian has brought 
this suit to have the decree set aside on 
the ground, inter alia, of fraud. It is 
contende 1 bofore us that whether there was 
fraud or not the plaintiff is clearly enti¬ 
tled under O. 32, R. 7, Civil P. C., to 
have the decree set aside, and the ques¬ 
tion is whether he is so entitled or not? 
Were the point froe from authority, I 
should have had no hesitation in holding 
that he was. So it was held upon ex¬ 
actly similar facts in the case of Mahadev 
Tialkrishna Kellcar v. Krishnabai (l) by 
Parsons and Ranado, JJ. But a Division 
Bench consistig of Sir Lawrence Jenkins 
and Chandavarkar, JJ., came to a con¬ 
trary conclusion in tlie case of Vithaldas 
v. D attar am (2), and very definitely 
overruled tlie earlier decision. This was 
not through inadvertence, since the judg¬ 
ment of the lower Court was expressly 
based upon the case of Madhav Balkri. 
alma Kelkar v. Krishnabai (l). It is 
plain that the later decision could not 
have been given in opposition to the 
earlier without reference to a Full 
Bench, but for the latitude allowed Courts 
in shutting their on os or not to case law 
which is not in the authorized reports. 

It is significant that although the Court 
must have known that it was overruling 
the decision of rai sons and Ranade, JJ., 
when it decided the case of Villialdas 
Dattaram (2), no reference is to bo found 
in the judgment to that decision. Wo 
find here then a direct and irreconcilablo 
conflict of judicial dooision. Wo havo no 
other course open to us than to rofer the 
point to a Full Bench for authoritative 
settlement. In doing so I will state as 
briolly as can why with all respect to the 
learned Judges responsible for it, I think 
the later decision wrong, and the earlier 
decision right. 

It is true that the words of O. 32, R. 7, 
will not apply to the agreement to rofor 

111! lM'.le! I*. .1. 60 

(2) 1100-2] 26 Bom. 293. 
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out of court, made by any one acting for 
a minor. It is nonetheless true that all 
such agreements are in essence contrac¬ 
tual, since their effect is to abridge or 
oxtend, as the case may he, strict con¬ 
tractual rights. But since ex hypothesi 
such agreements to refer and resultant re¬ 
ference as well as awards made on them, 
outside the control of the Court and be¬ 
yond its jurisdiction, such cases are not 
within the contemplation of O. 32, R. 7. 
Such submissions to arbitration by guar¬ 
dians de facto of minors and awards upon 
them would I apprehend, always be 
voidable by the minor concerned on at¬ 
taining his majority just as all his other 
contracts would, to the same extent sub¬ 
ject to the same conditions. But whon 
a Court has intervened, the case is radi¬ 
cally different. Upon general principles, 
and neglecting for a moment the actual 
language of O. 32, R. 7, it is safe to say 
that whenever and upon whatever proce¬ 
dure, under what conditions soever a 
Court has made a uoncontentions decree, a 
deoree, that is to say, which is analyzable 
into a decree by consout affecting a minor s 
rights, that decree must bo certified to bo 
for the minor's benefit, and if it is not, 
then it is voidable (without there being 
any need to prove fraud) at the minor’s 
option. 

This statement of general principles, 
which I believe to ho universal and with¬ 
out any exception, is a nocossary conse¬ 
quence of the rule that all Courts whon 
dealing with the affairs of minors are 
charged with a special duty, the duty, 
that is, of protecting the minor's in¬ 
terest. It is not enough that a guardian 
ad litem should ho appointed; when a 
compromise is effected, that is to sav, 
whonover the Court does not decide for 
itsolf what the minor's rights are. it is 
hound beforo making a decree in terms 
of tlio compromise, to satisfy itself as far 
as it can that the minor has boon pro¬ 
perly protected, and that bis interests 
have not boon sacrificed in any way. It 
the Court does not do this, and what is 
more, place it clearly on record that it 
has done so beforo binding the minor by 
its decreo, it has fallen short of its duty 
and its deoree is at onco voidable at tho 
minor's option on attaining majority. 
Such being tho widest scope of the law, 
and expression of tho principle upon 
which it rests, it will bo seen that the 
actual languago of O. 32. E. 7. rcallt 
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doos cover every proper case. And there 
ia no difficulty at all in showing that it 
covers the case before us, ns well as the 
case before the Court in Vithaldas v. 
Dattaram (2). The learned Judges there 
appear to have thought that the only 
agreement in question was the agree- 
raent out of Court to refer the mat¬ 
ters in difference to arbitration. That 
however is not so. 

Where a suit has been brought and the 
parties (one of them being a minor) sub¬ 
mit to arbitration under the control of 
the Court, it has been held that the agree¬ 
ment to submit is not such an agreement 
as is contemplated in O. 32, R. 7 and 
does not require the sanction of the 
Court. There are two answers here: (l). 
In strictness this is an agreement and the 
mere fact that the Court grants the ap¬ 
plication amounts by implication to the 
Court sanctioning it up to that point. 
(2). But it is obvious that the Court can¬ 
not at that stage decide, whether the 
agreement is or is not for the benefit of 
the minor. That can only be known 
when the award is male. It may be 
very much in the minor's favour, or ’it 
may he very much against him. The 
same is true of a like agreement made he. 
foro the parties have come to Court at 
all. But while in the former eve I 
suppose no one would contend that the 
Court need not sanction the decree upon 
the award and declaro it to ho for the 
minor s honolit, the decision under exa¬ 
mination holds that this is quito un¬ 
necessary wheu the preliminary steps, 
,the reference to arbitration, and the 
award were anterior in timo to the Court 
having any knowledge of the facts or 
jurisdiction over tho partios. In every 
case of the kind a decreo by consent im¬ 
plies an agreement somewhere, and if tho 
Court is wholly ignorant of the fact of 
any such agreement having been made, 
at tho time it was made, or the 
terms upon which it was made 
nevertheless boforo it can pass a decree 
it is in a position to ascertain from tho 
terin3 of tho decreo it is asked to make 
and a comparison between those terms 
and tho facts which it will insist upon 
knowing, whether the underlying agree¬ 
ment lias been for tho minor's benefit or 
not. 

I. Lho validity of this general statement 
i “ not ' touchod, much less impaired by the 
circumstances that in the particular 


u ii jcr 


case Doiore us tho application 
Cl. 20, Sell. 2, was made by the minor. 
If the matter was from that moment 
to go through uncontented up to decree, 
then the torms of the award were 
evidence enough of what agreement had 
been come to hv tho parties, and material 
enough to put the Court on inquiry whe¬ 
ther boforo converting it into a decree 
the Court would take it to be for the 
benolit of the minor. Now if we return 
to O. 32, R. 7 and compare its language 
with Cl. 20, Sch. 2, it is plain that an 
application under tho latter will at once 
take the form of a suit, in which if a 
minor is a party ho must he either plain- 
till or defendant. Ho must therefore be 
represented. He must have a guardian. 
Either, in any particular case,, ha had or 
he had not. 

If lie had. then ono at least of the 
verbal difficulties statol in the Court's 
judgment in Vithaldas v. Datla- 
ram (2) is removed. If he had not, then 
tho decreo could not possibly stand. No 
decree could be made by any Court affec¬ 
ting a minor's rights unless the minor 
were represented in tho suit. Thus we 
have in effect a suit in which the minor 
represented in fact by the guardian, his 
mother, is plaintiff, and tho defendant 
hero was the defendant. The prayer of 
the plaint is to decreo an agreement which 
has boon arrived at by process of arbi¬ 
tration out of Court. All its terms aro 
now known, that is to say, tho terms of 
tho result of the agreement to refer, 
namely, the contents of tho award. The 
law permits and therefore of course con¬ 
templates defences. This, like any other 
suit, may be contentious. But if it is 
not, if both parties say to the Court, wo 
aro agroed in desiring your decreo in the 
terms wo liavo laid before you, and if one 
of those parties is a minor, surely this is 
an agreement within tho letter as it 
most certainly i5 within the spirit of 
'. '*“• '• Else it appears to me that 

minors would be oxposod to gross abuses 
everywhere. Their nominal guardians 
might always submit their disputes to 
arbitration, and bring in an award askin- 
for a decree in terms of the award after 
sett,ling with tho nominal defendant, and 
tl.o Court would only have to pass a 
decree without taking the trouble to in¬ 
vestigate the morits to bind the minor 
and so make itself the instrument, and 
tho most effective instrument, of defraud- 



126 Bombay Hanmantram v. Shivnarayan (FB) 


1918 


ing him of his just rights. Of course it 
may be answered that excluding a minor 
in these circumstances from the protec¬ 
tion of O. 32. R. 7 does not mean that he 
is wholly deprived of redress. He can 
still prove that ho was not adequately 
represented, or that the consent decree 
was obtained by fraud. But these are 
often difficult ways, when many years 
have passed. I seo no reason at all why 
the minor should not have the much 
simpler, the much easier, the unqualified 
relief provided by O. 32, R. 7. 

In my opinion the answer to the ques¬ 
tion which I would refer to the Full 
Bench is that all cases of the kind do fall 
within the language and intention of 
O. 32, R. 7 and that in the case before 
us the plaintiff is entitled to have the 
decree set asido. The following is the 
iquostion referred to the Full Bench : 
'When a dispute to which a minor is a 
party has been submitted to arbitration 
out of Court, and the award mado upon 
such submission -has been brought into 
Court under Cl. 20, Sell. 2, Civil P. C., 
and the Court has been asked to file it 
and thereafter pass a decree upon it, 
noibhor party objecting, is not the Court 
bound to sanction this agreement to have 
the award filed and a decree passed upon 
it, as for the bonofit of the minor, and so 
also certify the decreo ? and if the Court 
fails to do so, is not the minor entitled to 
the protection of O. 32, R. 7. Civil P. C. 

Heaton, J. —(lH//i March 1918)—Tho 
facts out of which arises the dispute 
boforo us are these : Tho plaintifT is a 
minor; his father was a partner in a firm; 
on his death disputes arose as to the 
business of the firm. It was agreed to 
rofor tlioso disputes to arbitration, this 
agreement boing signed by tho mother 
and natural guardian on behalf of the 
plaintiff. An award was made. Tho 
plaintiff through his mother as guardian 
applied to tho Court as providod by para. 
20, Sell. 2, Civil P. C., that tho award 
should bo filed. Thereupon tho applica¬ 
tion was numbered and registered as a 
suit, notices woro issued, there was no 
contest and eventually a decree was mado 
in terms of the award. The minor 
now, again through his mother as guar¬ 
dian, sues to avoid tho decree on 
tho ground that ho is entitled to do 
so by tho provisions of R. 7, O. 32. 
Tho question before us is whether he 
is ontitled to do so or not, whethor in 


short, R. 7, O. 32, governs the case. If 
it does, the plaintiff certainly can avoid 
the decree, if there was an agreement as 
to, or a compromise of, the suit entered 
into without tho leave of the Court. 
First of all we have to determine, whe¬ 
ther there was an agreement or com¬ 
promise. I think there was. Where as 
here, there was a suit to file the award 
followed after due notice to the defen¬ 
dants by a decree without contest, we 
must I think assume either a tacit or 
explicit agreement that the award should 
be filed. It may be urged that this is a 
question of fact ; if so, we can determine 
it in this appeal which is a first appeal. 
But when this view, that there was a 
tacit or explicit agreement between the 
plaintiff and defendants that the award 
should bo filed without contest, was 
mentioned in argument, there was no 
objection made, as I understand, to the 
assumption. I therefore assume that 
there was a tacit or explicit agreement. 

If there was an agreement either express 
or tacit, then there was, it soems to me, 
an agreement of the kind contemplated 
by R. 7, O. 32. Supposo there had been 
a contest in the suit and that then the 
contest had beon dropped and the award 
filed by consent. If so, it could not, 

I think, ho successfully argued that R. 7, 

O 32. would not apply. Equally to my 
thinking it cannot ho argued successfully 
that tho rule does not apply when there 


is no contest. 

Tho point is one of great general im¬ 
portance, for if that rule does not apply 
to uncontested decrees obtained on awards 
tho door is open to tho evils in their 
worst form which tho rule is intended to 


revent; for wo know how easily widows 
o cajoled or deceived and how often 
toy are induced to sacrifice the interests 
minor sons. My learned brother has 
iplainod that a roforenco to a Full 
ench is imperative in this case. It is 
io moro so because in a recent case of 
hcratali Roshanalli v. Mahmadali 
adarali (3) wo delivered a judgment 
hich in principle is irreconcilable with 
o judgment in Vitlialdas v Dattaram 
) For mvself I venture still to think 
at we are right and that tho judgment 
Vithaldas s case (2) was not right . 
least would not bo right now, for the 

nrds of S. HI of ‘ ho Co<1 ° " r0 ®° °l' 

icit as to ns <» ^PPlV R:-» 

3) Second Appeal No. 711 of 1G1G. 
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0. 32, to suits on awards as well as to 
other suits. When we dealt with Second 
Appeal No. 7i 1 of 1916 [Kheratali lio - 
shanalli v. Mahmadali Nadaralt (3)] 
however our attention was not called to 
the decision in Vithaldas’s caao (2). 

Opinion. 

Scott, C. J. —The question referred 
to the Full Bench is as follows : When 
a dispute to which a minor is a party lias 
been submitted to arbitration out of 
Court, and the award made upon such 
submission has been brought into Court 
under Cl. 20, Sell. 2, Civil P. C , and the 
Court has been asked to filo it and there¬ 
after pass a decree upon it, neither party 
objecting, is not the Court bound to sanc¬ 
tion this agreement to have tho award tiled 
and a docree passed upon it, as for tho 
benefit of the minor, and so also certify 
tho decree ? and if the Court fails to do 
so. is not the minor entitled to the pro¬ 
tection of O. 32, R. 7, Civil P. C. 

It is not necessary to road this question 
with tho main facts in tho suit, namely, 
that a reference to arbitration was mado, 
or agreed to, by a mother ou behalf of 
her minor son ; and after tho award was 
Published, the mother on behalf of the 
son applied undor Cl. 20, Sell. 2. Civil 
P. C., that the award should bo filed in 
order that a decree might ho passod upon 
it, Tho minor thus bocarno, through his 
next friend, tho applicant. 

If tho othor party to the roferenco 
raises no objection to tho application, 
and the award is filed anil a decree passed 
in accordance with it, it does not appear 
to mo that it can bo said that there has 
been any agreement on behalf of the 
minor with reference to tho suit in which 
tho next friend is acting, although wore 
the minor tho defendant in such a suit 
as is numborod undor Cl. 20, Sch. 2. it 
might be that a promise given on behalf of 
the minor to allow tho award to bo filed 
without opposition and a decree passed 
in accordance with it would ho an agreo- 
mont on behalf of the minor with re¬ 
ference to tho suit. If a plaintiff gets 
everything that ho applies for without 
objection by tho defendant, it cannot ho 
said that thoro is a decree by consent in 
the strict sonso of that form. It is only a 
docree upon tho submission of tho dofon- 
dmt. rho fact that tho defondant does 
not object would net impose upon tho 
Court toe necessity of sanctioning any¬ 
thing as a condition precedent to filing 


the award and passing a decree upon it. 
Tho judgment of Heaton .1 , one of the 
roforring Judges, puts the question of 
agreement as a matter of assumption of 
an undisputed fact, lie says: 

“Where, as hero, there was a suit to file tho 
award followed after due notice to the defendants 
by a decree without contest we must, 1 think 
assume either a tacit or explicit agreement that 
the award should be filed. It may be urged that 
this is a question if fact; if so.'we can deter¬ 
mine it in this appeal which is a first appeal, 
liut when this view, that there was a tacit or 
explict agreement between tho plaintiff and de¬ 
fendants that the award should ho filed without 
contest, was mentioned in argument, there was 
no objecti n made, as I understand, to the as¬ 
sumption. I therefore assume that there was a 
tacit or explicit agreement.” 

That assumption, as it soems to me, 

comes to this, that the defendant let it 

ho known that he was not objecting to 
the filiDg of the award. Ido not think 
that that amounts to an agreement or 
compromise on behalf of the minor plain 
till' with reference to the suit within, 
the meaning of O. 32, R. 7. It also ap-i 
pears to mo that there is no conflict bet¬ 
ween the two cases alluded to in tho 
referring judgments. Parsons, J. and 
IUnade J. say in Alaluidev Tialkrishna 
Kclkar v. Krishnahai ( 1 ); 

“It is admitted that tbo sanction of tho Court 
was not obtained either to the original agree¬ 
ment of reference to arbitration made by Vj ua . 
vak B.ilkrishna Kelkar on behalf of bis'sons cr 
to tho agreement of tho same person that tho 
award should be filed or to the decree. It is in 
our opinion, cs-cutial under S. i 02 of the Code 
that the leave of the Court should have been ob¬ 
tained to the agreement before a decree w n 
passed on it." 

That, as I understand, is the second 
agreement mentioned, namely, that tho 
award should be tiled. That would bo 
an agreement on behalf of a minor dofen 
dant after the application had been nuin- 
bored as a suit. In Vithaldas v. Datta. 
ram (2) Sir Lawrenco Jenkins delivering 
tho judgment of tho Court said; 

"Can then, the decision be supported on tho 

ground that there has been no such leave ns 
S 102 contemplate-? We think not. That sec¬ 
tion obviously contemplates tho existence of a 
guard in u and a pending litigation; but here when 

the agreement was entered-into, there was nei 

ther a guardian for a suit nor a suit." 

I infer from tho judgment in tho 
case of Mahadeo Tialkrishna Kelkar v 
Krishnahai (l) that tho Court there wag 
of opini >u that tho original agreement of 
roferenco, before thoro had beon any ap¬ 
plication numborod as a suit, would no! 
roquiro tho leave of the Court. The 
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question referred, must, I think, bean, the applicant a9 plaintiff and the other 
swered in the negative. parties as defendants. Sub-para. (3) 

Macleod, J. Ihe suit in which this states that the Court should direct notice 
reference has been made was filed by the to he given to the parties to the arbitra- 
plaintifl, a minor, to set aside the decree tion, other than the applicant, requiring 
passed in his favour on an award. The thorn to show cause, within a time speoi- 
agreement to refer was male on his be- fied, why the award should not be filed ; 
half by his mother as his guardian, and and under para. 21, where the Court is 
the grounds on which he applied to have satisfied that the matter has been re- 
thedocreeset aside were that the accounts ferred to arbitration and that an award 
submitted to the arbitrators by his de- has been made thereon and where no 
ceased father's partner were not correct, ground such as is mentioned or referred 
of that his guardian was not in possession to in para 14 or para. 15 is proved, the 
of true information at the time of the Court shall order the award to he filed 
award, and that the award.had been ob- and shall proceed to pronounce judgment 
tainod by fraud. In the trial Court the in accordance with the award. Notice 
suit was dismissed. In first appeal, the in the ordinary course was issued, the 
eighth ground of appeal was as follows: application came on for hearing, and the 

“The decree passed on the award contravenes defendant raised no objection to the 
the provisions of O. 82, R. 7. Civil I*. 0.” award, such as ho might have raised 

When the appeal came on for argu- under para. 14 or para. 15, Sell. 2. After 
mont this point seems to have beon that it was the Court’s duty to pronounce 
raised as a preliminary point, for if it judgment in accordance with the award.^ 
was successful, there was no necessity Therefore it cannot he said that there' 
to go into the quostion of fraud. The had been any agreement by the guardian 
difficulty in dealing with the point aftor the application to file thoaward had, 
arises from the fact that it was not been male and the matter became a suit,! 
taken at the hearing and there is. thoro- which required the sanction of the Court* 
fore no evidence on the record of any under O. 32, R. 7. 

agreement which had been entered into But even assuming that the defondant, 
on behalf of the miuor with reference to after the application to file the award 
the suit by his next friend, and therefore had beon made, had promised that he 
the agreement which has now boon relied would not take any objection under 
upon by the appellant had to he assumed paras. 14 and 15, Sch. 2, it cannot bo said 
from the fact 9 already recorded. that there was an agreement by the 

Now the only agreement, entered into minor's guardian which would come with- 
by the minor’s guardian was the agree- in R 7, O. 32. The mere fact that the 
mont to rofer. But it was argued for the dofenlant consented that a decree should 
appellant, as far as I can gather, that bo passed in accordance with the award, 
the agreement to refer implied a further which involved no action on the part of 
agreement that when the award was the guardian, would not in any sonse con- 
tnudo on the reference, it was to he filod stituto an agreement by the guardian.) 
and a decree passed on it undor para. 20, Therefore dealing with the quostiouj 

Sch. 2. In the first place, I do not think which has been referred, I should bo in- 

tliat wo can infer from the agreement dined to say that if the defondant in a 
to refer the matter in dispute to arbitra- suit by a minor plaintiff registered under 
tion, a furthor agreement to abide by the para. 20, Sch. 2, Civil I'. C , raises no 
award, but ovon if wo could, the agree- objection to the award being filed, and a 
mont to refer was made bol'oro suit and docroo passed thereon, there is no agree- 
any furthor agreement implied therein merit by the guardian of the minor such 
would also bo hoforo'suit. All that ap- as would come within the meaning of 

pears on tho record to have happened O. 32, R. 7. Therefore I agree with 

was that tho award was made in favour what ha? been said by tho learned Chief 

of tho minor. Ilis guardiau then filed Justice. I may also add that there doos 
an application under para. 20, Sob. 2, not seem to me to be any conflict between 
that tho award should ho filed. Sub- the decisions referred to in tho referring 
para. (2) states that the application judgments, in Maliadev Balkrishna Kel- 
should he in writing and should ho num- kar v. Krishnabai (l) and Villialdas v. 
berod and registered as a suit between Dattarnrn (2). In tho first case tho 
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minor was a defendant and his guardian 
had agreed to judgment against him, 
while in the latter the only agreement 
on the record was the agreement to refer 
which was made, as in this case, at a 
time when no suit was in existence. 
MahadevBalkrishna Kelkar v. Krishna, 
bai (l) was referred to in the argument 
and the learned Judges evidently consi¬ 
dered that it did not cover the case before 
them. 

Shah, J. —I agree with the learned 
Chief Justice. I only desiro to aid that 
the question referred to us is rather in a 
general form, and that my answer must 
he taken to ho limited to the question 
road with reference to the undisputed 
facts of the case. 

G.P./n.K. Reference answered. 
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Scott, C. T. and Batchrlor, .T. 

Girjasliatikar Dayaslia nkar Vaidya- 
Plaintiff—Appellant. 

v. 

B. B. k C. I. Railway —Defondants- 
Respondents. 

Original Civil Jurisdiction Appea 
No. 3d of 1017 Decided on 11th Decern 
ber 1017. 

Matter and Servant—Master is liab! 
for servant's act even if servant transgressr 
nis authority provided servant does that ac 
in master-, interest—Plaintiff stopped trai 
by pullmit communication chain — Drive 
and guard assaulting him—In suit for dam 
ages company held not liable—Tort, Vicari 
out liability. 

A master is liahlo for the wrongful act of hi 
servant whore tne servant, acting in a matte 
which is within the scope of hi, authority tha 
is, within the courso of his employment,’coni 

mit, a wrong by exceeling the authority V os*o, 
in him. 1 ho act itself which comtit*ite* th 
wrong mtv be in excess of the servant’s antbo 
ntv, but if in thus transgressing his authorit 
tho 8»rvint i, doing in the master's interest 
one of the class of acts which tho rn.,«ter In 
employed him to do, then tho master i, liable 

(P 13 ) C *2 

Plaintiff was travelling in one of the dofen 
nunt company's trains. Tho comp,rtmoot or 
copied by the plaintiff was gr.oatlv overtro vde 
to the inconvenience and discomfort of the oc 
on pints. After ineffectual efforts to obtain a< 
sistance from the guard or the station master n 
a station, the plaintiff stopped tho train hv pul 
ling the communication chain. Thereupon th 
driver and tho guard got down fro n the trair 
the driver pulled the plaintiff out of thocomparl 
meiil and cuffed and sl ipped him. the pnar 
i.HUsting In tills assault. Tho plaintiff sued th 
defendant company for damages for thonss,,..! 
committed on the plHlntif! bv tho company' 

that tho offonco of pulling tho com 

191B 13/17 .t IS 


innnication chain without rcicormhle and gufli- 
ciont cuu^a was ono in ro^pet of which tho 
company itJQlf had no power of arotU and that 
thoreforo tho assault committed bv its servants 
was outside tho scapo of their authority and tho 
course of their employment and tho company 
was not liahlo therefor. II* 131 C 1 ; V 132 C 1] 

Setrahmul, ]Vadia an*] lianrjnckar —for 

Appellants. 

Stangman, Weldon and Campbell —for 
Respondents. 

Batchelor, J. —Tho appellant heforo 
us was tho pfaintiff in the Court helow, 
his suit having been dismissed by Kajiji, 
J. Tho plaintiff, who is a managing clerk 
in a linn of Bombay solicitors, brought 
the suit to recover damages from tho 
dofen lant railway company, ou account 
of tho wrongful and tortious acts of 
their servants, an engine drivor and a 
guard. 

Owing to various admissions malo by 
tho parties at the trial, tho facts havo 
not been elicited from tho witnesses with 
tho usual completeness, hut there can he 
no doubt upon the record what the es¬ 
sential facts are, and Mr. Cimphell for 
the railway company did not press his 
attempt to give to them any other com¬ 
plexion than that which appeared to tho 
learned trial Judgo. Those facts are as 
follows: 

On the night of 18th March 1016, 
the plaintiff was a third class passenger 
in one of tho defendant's trains. The 
plaintiff's comp irtment was groitlyovor- 
crowde 1 to the inconvenience and discom. 
fort of the occupants. After ineffectual 
efforts to ohtain assistance from the 
guard or the station master at a station, 
tho plaintiff stoppel the train i>y pulling 
tho communication chain. The train 
was ro startol, hut no other incident 
then occurred, nor was any stop taken 
to relieve the overcrowded ness of the 
compartment. Consequently, when tho 
train had gonosome little distance fur¬ 
ther on its journoy, tho plaintiff again 
stopped it hv pulling the communication 
chain. Thereupon tho driver and tho 
guard g>t down from tho train: the 
drivor pulled tho plaintiff out of tho 
compartment and cuffed and slapped 
him, tho guard assist ing in this assault. 
Tho degree of violence used is not now 
material: it wns, I think, probably not 
much, hut the assault is admitted, and 
tho plaintiff naturally resents tho indig¬ 
nity and affront to which ho was subjec¬ 
ted. Tho plaintiff was arrested by the 
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driver and guard at Dadar station, whore 
he was handed over to the station master: 
his statement having been recorded by 
the police, he was released and allowed 
to go on to his destination. The guard 
and driver were prosecuted to conviction 
before the Magistrate, who fined them 
for the assault. 

The only question inappoalis whether, 
in the above state of facts, the Railway 
Company are liable for the wrongful acts 
of their servants. 

Now the general proposition of law 
iapplicable to the question of the master’s 
(liability for the wrongful aots of his ser¬ 
vants may, for our present purposes, be 
stated thus: the master is liable where 
the servant, acting in a matter which 
is within the scope of his authority, that 
is within the course of his employment, 
commits a wrong by exceeding the author¬ 
ity vested in him. The act itself 
which constitutes the wrong may bo and 
usually is in oxcess of tho servant’s 
authority, but if in thus transgressing 
his authority the servant is doing in tho 
master s interests one of tho class of acts 
which the master has employed him to 
do, then tho master is liable. It is un¬ 
necessary to refer to decided cases in 
support of this general proposition, 
which, as a broad statement of tho law, 
is well established and has been accepted 
by both sides at tho Bar. 

It remains to seo how this principle 
is to bo applied in such a caso as this, 
whore a person is arrested and wrongfully 
assaulted by the servant. Here, in con¬ 
formity with the general principle, the 
law, as I understand it, is this : tho 
assault being an incident of tho arrest, 
and being an oxcess of tho servant’s 
authority, the master is liable if, and 
only if, the arrost was within the ser¬ 
vant's authority. In other words, if tho 
supposed offence for which the person 
was arrested was an offonco for which tho 
master himself would have had author¬ 
ity to make the arrest, then tho master 
will bo liable: he will not bo liable 
where ho himself, for tho alleged offence, 
would not have been justified in arresting 
the offonder, for in such a caso t ho arres¬ 
ting would bo beyond and outside tho 
course of tho servant’s employment, and 
the addol assault would not bo referable 
to any of the class of acts which tho 
master had impliedly put tho servant 
there to do. 


This principle may be illustrated by a 
comparison of two decisions, that in 
Poulton v. London and South-Western 
Railway Co. (l) and that in Bayley v. 
Manchester, Sheffield and Lincolnshire 
Railway Co. (2). In the former case the 
plaintiff was detained in custody under 
a station master's orders because he 
refused to pay the railway fare for a 
horse travelliug by one of the defendant 
company's trains. It was held that the 
company were not liable for the wrongful 
arrest on this ground that, siDcethe com¬ 
pany themselves would not have had the 
power to arrest the plaintiff" on the assump¬ 
tion that he had wrongfully taken the 
horse by the trian without paying, there 
could be no authority implied from them 
to the station master to arrest the plain¬ 
tiff on this assumption. Bayley's caso (2) 
fell on the other sido of the line. Bayley, 
a passenger on the defendant company’s 
railway, sustained injuries in consequence 
of being violently pulled out of a railway 
carriage by one of the defendant’s porters 
who acted under the mistaken impression 
that Bayley, the plaintiff, was in the 
wrong train. Tho Court held the com¬ 
pany liablo on the ground that the re¬ 
moval of a passenger from a carriage by 
a porter was an act within the porter's 
authority, so that the injuries caused by 
the plaintiff's violent ojoction wore 
caused by the porter in the course of 
doing one of tho class of the acts which 
tho company had put him there to do. 

There are numerous other cases in the 
hooks which illustrate tho same principle, 
notably, Dyerv. Munday (3), and Rowlatt, 
J.'s decision in Ormiston v. Great Western 
Railway Company (4). But probably no 
more conciso or lucid statement of the 
distinction could ho found than the words 
used by Blackburn J., as ho then 
was, iu tho course of tho argument in 
Poulton s caso (l). Counsol for the plaintiff 
there contended that the station master 
was the person in authority to do all 
acts required by the exigency of busi¬ 
ness, and that consequently tho company 
wore bound by bis act in arresting tho 
plaintiff: and counsel cited, in support, 

a caso where a passenger was wrongfully 
arroste 1 on the mistaken assumption that 
be had not paid his f are: Goff v. Gr eat 

(1) 118671 2 Q. B. 584. 

(3| 118721 7 O. P. 4 15. 

(aj [18951 l Q B. 742. 

(4) 11917] 1 K. 13- 598. 
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Northern Railway Company (5). Black¬ 
burn, .T., interposing said: 

“In that case there was a power to arrest, on 
tbo assumption that the facts were as tho officer 
arresting supposed; bore there is no such power." 

Tho application of these principles to 
the present faot9 raises tho question whe¬ 
ther the defendant company would have 
had authority to arre3t the plaintiff for 
the offence for which the company's ssr- 
vants arrested him. That offence was, 
clearly on tho evidence, tho pulling of 
tho communication chain “without rea¬ 
sonable and sufficient cause,” an offence 
made punishable under S. 108, Railways 
Act, 1890. It is unnecessary to decide 
whether the plaintiff had, or had not, rea¬ 
sonable and sufficient cause. I will as- 
sume, in favour of his present suit, that 
he had not, and that, in consequence, ho 
laid himself open to punishment under 
S. 108. But for this off ence, it is admit¬ 
ted that, undor tho Act, the defendant 
company had no authority to arrest him. 
It follows, as my loarnol brother, Ivajiji, 
•I., held, that tho company cannot he 
held liable for the assault committed by 
their servants in the course of tho arrest. 
To escape from this difficulty Mr! 
Sotalvad for tho plaintiff ingeniously con¬ 
tended that tho offence for which the 
arrest must he taken to have boon made 
was an offence fulling, not only under 
8. 108, hut also undor Ss. 121 and 128. 
if this contention wero sound the plaini 
tiff would, no doubt, bo entitled to suc- 
eeed, lor persons offonding under S. 121 
or 3. 128 may, as provided by S. 131. he 
arrested without warrant by any railway 
servant. In my opinion however tho 
contention is not sound. S. 121 deals 
w »th the obstructing of any railway ser- 
J" tho discharge of his duty, and 
o. lzo (so f;ir as wo aro now concerned 
with it) provides punishment for any 
person who obstructs any rolling stock 
upou any railway. It is admitted that, 
owing to tho working of tho mechanical 
contrivance, tho pulling of the communi¬ 
cation chain automatically stops the train 

winch cannot ho re-starto 1 till the 
vacuum has been restored. Mr. Sotalvad 
consequently contended that the plain, 
till h action hero obstructed tbo driver in 
the discharge of his duty to keep the 
train running, and obstructed the roll 
ing stock of tho train by bringing it to a 
Btop. U may ho a lmittol that, ag^mm ,, 
1C.) ayoii UO l. j. Ql u. U h. - 0 


matter of words, 6ome colour may bo 
lent to this argument from the generality 
of tho phraseology in Ss. 121 and 128. 
and if S. 108 did not exist, the plaintiff ’s 
offenco might perhaps he brought with¬ 
in tho scope of either of the later sec¬ 
tions. But interpreting the Act, as we 
have it, 1 think that Mr. Setalvad’s con¬ 
struction is forced and unnatural. Read¬ 
ing tho sections together, the fuir conclu¬ 
sion 6eeins to me to he that t.ho stopping 
of tho train by the wrongful pulling of 
the communication chain is one special 
kind of obstruction, for which tho legis¬ 
lature has made special provision. 

It has ordained a particular punish¬ 
ment, which is lighter than that allowed 
for other obstructions, presumably because 
tho stopping of the train by this mecha¬ 
nical means is not likely to he attended 
with any danger to tho travelling public. 
This differentiation of the consequences 
or results seems to mo strongly in favour 
of the view that the special provisions 
of S. 108 aro not to he controlled by tho 
moro general language of the wider sec¬ 
tions. If Mr. Setalvad's contention were 
allowed, it would follow that in every 
case where a passenger wrongfully pulled 
the communication chain, he would be 
liable to imprisonment for a term of two 
years undor S. 128; but in S. 108 tho 
legislature expressly enacts that for this 
particular offence the maximum penalty 
shall ho a line of Rs. 50. Remembering 
that wo are dealing with penal sections, 

I think that tho imposition of the heavier 
punishment would he a result wholly 
outsi lo tho contemplation of tho legis¬ 
lature; in other words, tho plaintiff's 
offence is, under tho Act, punishable 
under S. 108, and not under S. 121 or 
S. 128. Tho rule of construction hero ap¬ 
plied is hut u particular caso of the 
genoral principle embodied in the maxim, 
General ia special thus t, on derogant, which 
is invoked in tho interpretation of a later 
general Act hearing upon an earlier spe¬ 
cial Act. In explaining this maxim in 

Barker v. Rdgar(G), Lord Hoi,house used 

tho following language, which, mutatis 
mutandis, appears to mo to gui ( | Q U8 t() 
Iho truo meaning of tho earlier and the 
la!or sections in tho Act now under con- 
flirlornt ion: 

"When” Haiti his Lordshi,*,"tho lochduuro 
hns Riven its attention to a separate subject and 
ma<i« provis i on fr»r it tb- I'ro-nnii'tion i, n,’ llt 

(0) 118'js) ,\. C 718. 0 
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subsequent goneral enactment is not intended 
to interfere with the special provirioa.” 

So here the earlier special provision 
must he held to control the general pro¬ 
vision quoad the particular case speci¬ 
ally provided for. 

On these grounds I come to the con¬ 
clusion that for the offence for which de¬ 
fendants’ servants arrested the plaintiff, 
the defendants themselves would have 
had no authority to arrest him, and, con¬ 
sequently, that the defendants are not 
liable for the assaults committed by their 
servants. The appeal therefore fails and 
must he dismissed with costs. 

Scott, C. J.— I concur. 

G.r./R.K. Appeal dismissed. 
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Beaman and Heaton. JJ. 

Gopal Jayvant Shirgaonkar —Plaintiff 
—Appellant. 

v. 

Shriniwas Vithal Pai — Defendant— 
Respondent. 

Second Appeal No. 203 of 1917, Do- 
cidol on 14th March 1918, from decision 
of Dist. Judge, Ratnagiri, in Appeal 
No. 547 of 1915. 

Transfer of Properly Acl (1882).Sa. 108 (j) 
and 115-L“»see aligning hit entire in¬ 
terest— Assignee's interest cannot be for¬ 
feited by any act of original lessee 

Section 115 designedly coniines forfeiture to 
the case of an under-lease, si that where a lesseo 
1ms assigned his entire interest under the lease 
the assignee's interest cannot be forfeited bv any 
act of the original leasee. IP 133 0 12) 

V. I) Kamat —for Appellant. 

Y. N Nadkarni —for Respondent. 

Beaman, J. —The plaintiff sued de¬ 
fendants 1, 2 and 3 in ojectmont as 
upon a forfeiture for the recovery of the 
demised land and arrears of rent prima¬ 
rily from defendants 1 and 2, the plain¬ 
tiff's lessees, and thereafter generally, 
should they not ho liable, from whomever 
the Court should find responsible. De¬ 
fendant 4 is merely a tenant of defendant 
3, and we are not concerned with her. 
The plaintiff's father originally lot the 
land permanently to the grandfather of 
defendants 1 and 2, and defendants 1 and 
2 in turn assigned this permanent Ioase 
to defendant 3. Now, along with the 
assignment of a lease go all covenants 
running with the land and there remain 
only in the assignor personal covenants 
or obligations which may bo enforced 
against him by the lessor By such as¬ 
signments privity of estate is at once 


established between the original lesso r 
and the assignee of the lease; and should 
the lessor accept rent from the assignee, 
then privity of contract is likewise estab¬ 
lished, and the resulting position i9 that 
the original lessee, the assignor, stands 
liable merely as a surety to the lessor for 
all the contractual covenants of the 
lease. I think it follows from this very 
clearly that mere repudiation by the ori- 
giual lessee of the lessor’s title will not 
work a forfeiture against the assignee of 
the lease. That is the only ground upon 
which forfeiture was asked in the present 
suit. 

The case will he entirely different 
where it is a sub-lease, or as it is called 
in S. 115, T. P. Act, an under-leaso. But 
having regard to the change in the legal 
rights and obligations of the first lessor 
and lessee upon the assignment of the 
whole lease, I think it must follow (and 
this rule must bo a rule without excep¬ 
tion) that no mere act of the kind com¬ 
plained of by the first lessee oan operate 
so seriously to the prejudice of the as¬ 
signee of the lease. It is true that some 
attempt may he thought to have been 
made to provide against such abuses by 
the terms of S. 115, T.P. Act. Bub since 
that section, in my opinion, is confined, 
and intended to ho confined, to cases of 
sub-leases, or under-leases or parting 
with part of the interest undor tiio ori¬ 
ginal lease, the principles which will 
come into play would he very different 
from those upon which the rights and 
obligations of a lesser and the assignee of 
a complete lease will have to ho inquired 
into and determined. Therefore I think 
that the Court below was quite right in 
rejecting the plaintiff's claim to recover 
possession of the land as upon a forfei¬ 
ture. The assignee of the loaso has never 
denied the plaintiff’s title and has ex¬ 
pressed himself ready and willing to pay 
all tlie rent duo to the plaintiff undor the 
assigned loaso. It is true that ho says 
that ho has actually paid that rent to 
his assignor in the belief that lie in turn 
was passing it on to the original lessor, 
the plaintiff. 

It is pretty clear, T think that too 
plaintiff did not desire to recover the 
rent from the assignee, thus establishing 
privity of contract as well as privity of 
o 9 tato between them, and that is t 
reason, I should think, why matters have 
been allowed to drift on as thoy havo 
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done. It is also true that the rent is 
very small, only Rs. 3 a year, and that 
the plaintiff would doubtless have been 
very glad to forego it, if by doing so he 
could have regained possession of the 
demised land. The decree ol the lower 
Court howevor only allows the plaintiff 
rent against the original lessees, defen¬ 
dants 1 and 2. That in the circumstances 
I think, is wrong and that defendant 3 
should ho made under the decree jointly 
liable for the arrears of rent. Had ho 
contested the point, it might have needed 
more consideration, but ho does not con¬ 
test it and his pleader has expressed his 
readiness to accept joint liability for tho 
arrears of rent decreed against defen¬ 
dants 1 and 2. That being so, and with 
that small amendment, I would confirm 
tho decree of the lower appellate Court, 
but tho rosult would be slightly different 
since the suit could not bo dismissed 
against defendants 3 and 4. And the 
proper order would be that the plaintiff’s 
suit should be decreed to tho extent of 
obtaining all arrears of rent against de¬ 
fendants 1, 2 and 3 jointly and that no 
relief need be uwarded against defen¬ 
dant 4, and that the suit in so far as it 
was to recover possession of the land 
should bo dismissed. But the plaintiff 
should have his costs throughout from de¬ 
fendants 1 and 2, Defendant 3 should 
pay his own costs, and tho plaintiff 
should pay tho costa of defendant 4 
throughout. 

Heaton, J. This appeal raises an in¬ 
teresting and an important point. It 
appjirs tint in 1807 a person, whom 
I will call tho lessor, leased certain pro¬ 
perty to tho lessee. In tho year 18R8 
the lessee transferred absolutely the wholo 

of his interest in tho property to tho 
father of defendant 3. whom l will call 
tho assignee. Quito rocontly it happened 
that tho rout was not paid by tho lossco 
“nd as Cl. (j). S 108, T. 1>. Act tells us. 
the lessoo was, still liablo to pay tho rent, 
although ho had parted with his intorost 
to the assignee though, of courso, ho on 
1)18 part was entitled to recover whatever 
ronl was agreed upon between him and 
the assignee. However tho rent payable 
to tho lessor foil into arrears, and on a 
demand for it by tho lessor, tho lessoo 
repudiated tho lessor’s title. I think that 
it is clear in this case that if .the only 
persons concerned had been tho lessor 
and the lessee tho latter would havo in- 
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curre.I a forfeiture, for a 6uit brought b y 
a lessor has been held to s' ow bis inten¬ 
tion to enforce tho forfeiture and put an 
eud to tho lease. In this case therefore 
it seems to me that there is a clear case 
of forfeiture as bet ween the lessor and the 
lessee, were they tho only persons con¬ 
cerned. But defendant 3, tho assignee, 
very naturally asserts that at any rate 
there was no forfeiture of his interest in 
the property. Ho lias never repudiated tho 
lessor’s title, nor has he failed to pay 
rent demanded from him. Botli tho lower 
Courts held that there is no forfeiture 
of the interest of defendent 3 and the suit 
as regards possession has been dismissed, 
and I think rightly dismissed, for it is 
futilo to grant a decree for possession 
against defendants 1 and 2, tho represen¬ 
tatives of tho original lessees, and it would 
bo wrong to make a decree for possession 
against defendant 3, tho assignee. The 
reason why I think it would he wrong to 
make sucli a decree against the nssigueo 
is to he found primarily in S 115, T. P. 
Act. I have already referred to Cl. (j), 
S. 103. That clause empowers the lessee 
to transfer his interest absolutely, or by 
way of mortgage, or by sub-lease, clearly 
recognizing these different methods of 
transfer and tho different interests which 
they cover. Then, we havo tho general 
law as to forfeiture which is contained in 
Cl. (g), S. 111. Then , wo come to S 1 15, 
tho second part of which says that tho 
forfeiture of a lease annuls all under- 
leases except in particular cases which we 
need not consider. 

But it does not enact that forfeiture 
aunuls any other kind of transfer by the 
lessee oxcopt the under-lease, and seeing 
that otlior kinds of transfers are, as l 
have pointed out, clearly recognize], I 
infer that tho second part of S. 115 
designedly confines forfeiture totheca«e 
of an under-lease. That in itself would, 

I think, justify the inference that where 
tho lessee lias transferred his interest in 
other ways than by way ol under-lease 
tho transferee s interest is not forfeited 
by tho act of the original lessoo. 1 can¬ 
not find in tho Transfer of Property Act 
anything which seems to mo to suggest 
that this conclusion is erroneous. For 
instance, if we turn to Cl. (o), S. Ill, wo 
find forfeiture provided for whoro the 
lessee does certain things, and that word, 
reading this part of tho Transfer of Pro¬ 
perty Act us a wholo, does not seem to 
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nie to mean t he le>s»‘e or his assignee. 
Then the provisions about the assignment, 
to which I have alromij referred, give 
the power of assignment and on an assign¬ 
ment the interest of the lessee is vested 
in the assignee. The general intention of 
the Act is made clearer still, I think, by 
the words of S. 108, which enacts that 
the benefit of the lease shall be annexed 
to, and go with, the lessee’s interest as 
such, and may be enforced by every per¬ 
son in whom that interest is from time 
to time vested. It seems to me, there¬ 
fore clear that the Transfer of Pro¬ 
perty Act does very emphatically recog¬ 
nize that his interest in the property 
may bo transferred by a lessee to an 
assigneo and this may be done without 
the consent of the lessor, and if that can 
be done, it seems to me to follow as a 
matter of reason that when the entire 
interest is transferred by the lessee to 
the assignee, then the assignee is not res¬ 
ponsible for acts done by the losceo. 11 is 
responsibilities are those arising out of 
his acquired interest in the property 
leased. That being the general conclusion 
at which I have arrived from a study of 
the provisions of the Transfer of Property 
Act, I think that the decroes of the lower 
Courts wero quite correct in refusing to 
diroot the dispossession of defendant 3. 
But as the assigneo gets the intorest in 
the property, so also ho becomes liable to 
tho obligations attaching to that interest, 
and ono of those obligations is the pay¬ 
ment of ront, not merely to tho lessee or 
assignor, but to tho original landlord, tho 
lessor, and though the assigneo is not 
under any direct obligation personally to 
pay tho lessor, yet if tho ront is not paid, 
tho lessor can demand it not only from his 
original lesseo but also from the person 
to whom tho lossoo’s interests have boon 
transferred. That seems to mo to follow 
as a mnttor of roason just a3 clearly ps 
tho othor conclusion follows, i.e., that the 
assigneo is not rosponsihlo for tho acts of 
tho lesseo after tho lessor has assigned 
his intorest in tho property. 

Thorofore, just as I think that tho 
decroes of tho lower Courts wore right in 
refusing a decree of dispossession against 
defendant 3, I think they wore wrong in 
refusing to make defendant 3 responsible 
equally with defendants 1 and 2 for tho 
arrears of rent. And so I agree with tho 
decree proposed by my learned brother. 

G.P./r.k. Decree modified. 
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Shah and Marten, JJ. 
Hansraj Laddashet— Plaintiff — Ap¬ 
pellant. 

v. 

Anant Padmanabh Bhatl and others 
Defendants—Respondents. 

Second Appeal No. 495 of 1916, De¬ 
cided on 20th March 1918, from decision 
of Dist. Judge, Karwar, in Appeal No. 192 
of 1913. 

(a) Civil P. C. (1908), S. 92— Suit to re- 
cover trust property from persons claiming 
as trustees is governed by S. 92. 

Plaintiff, who claimed to be tbo representative 
of tbo original donor of a Hindu temple and to 
be interested in the property dedicated to tbo 
tomplo and also claimed to bo the Muktesar ap¬ 
pointed by tho Temp 'j Committee in place of the 
defendants sued tho latter for (a) possession of 
what should be found to bo tho trust property 
on inquiry by tbo Court; (b) an account of tbo 
trust property both capital and income conic to 
the hands of tho defendants: (c) an account of 
all expenses properly incurred by the defendants: 
and (d) damages for breach of trust. Tho defen¬ 
dants claimed to bo trustees entitled to bold tho 
property from generation to generation subject 
to tho due fulfiment of tho trust: 

Held: that the suit being one practically for 
tbo removal of the defendants from thoir posi¬ 
tion as trustees for tho restoration of tbo trust 
property to the plaintiff as tho Muktesar appoint¬ 
ed bv the Temple Committee for taking nccouuts 
and for damages for breach of trust was governed 
by S. 92, Civil P. C. and could only be brought 
in conformity with tbo provisions of that sec¬ 
tion. IP 18G C 2] 

(b) Civil P.C. (1908), S. 92—S. 92, is 
wider than S. 14, Religious Endowments 
Act—Plaintiff may proceed for appropriate 
relief under Religious Endowments Act 
(1863), S. 14. 

Per Marten , J. — There is much which is in 
common between S. 92, Civil P. C. and S. 14, 
Religious Endowments Act, but tbo former is 
substantially the wider section and provides 
inter alia for settling a scheme which is a juris¬ 
diction of a vory wido and beneficial nature. A 
plaintiff may proceed for appropriate reliefunder 
cither section and tbo opening words of S. 92 (2), 
Civil P. C. mean only that if he elects to pro¬ 
ceed under the Religious Endowments Act he is 
not to bo prevented from so doing by S. 92. 

[P 137 C 21 

G. P. Murdeshwar and Nilkanth 
Atmaram —for Appellant. 

G. S. Mu/gaokar and A. A. Pais— for 
Respondents. 

Shah, J.— The question of law that 
arises in this second appeal is whether 
tho plaintiff’s suit is hnrred by tho pro¬ 
visions of S. 92. Civil 1\ C. The plain¬ 
tiff tiled his suit in the Court of Second 
Class Subordinate Judge at Kumta in tho 
District of Kanara. Tho suit relates to 
a public Ilindu temple known as the 
Gopal Krishna Temple of Goro. The 
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plaintiff claims to be the representative 
of the oringinal donor, Damodar Sheth, 
who purchased certain lands from one 
Ramkrishnabhatta and endowed the tem¬ 
ple therewith and to he interested in the 
property dedicated to the temple. lie 
also claims to be a Muktesar appointed 
by the Temple Committee duly consti¬ 
tute! for the Kumta Taluka under the 
Religious Endowments Act 20 of 1HG3. 
read with Bombay Act 7 of lb65. 
Defendants 1 to 7 are the representatives 
of Ramkrishnabhatta the original owner 
of the lands and defendants H and 9 are 
the representatives of another family 
who with defendants 1 to 7 claimed to 
bo the hereditary Archakas of the tem¬ 
ple. 

The plaintiff lias set forth briefly the 
history of the endowment in the plaint 
and alleged that Ramkrishnabhatta ac¬ 
cepted the endowment for the temple as 
a trystoo and undertook to perform the 
sorvices in the teraplo as an Archaka, 
that ho was appointed a Muktesar by the 
Temple Committee that subsequently de¬ 
fendants 1, B and 9 were appointed Muk- 
tosirs that they were ultimately dismiss¬ 
ed from their ollice as Muktesais and 
that ho himself was appointed a Mukte¬ 
sar in November 1910 He has further 
alleged in the plaint as follows: 

In addition to tko lands which have been 
Irom times immemorial in the tx>3sc-ssiou of all tho 
defendants as worshippers lor purposes of uauda- 
deep worship and food offerings although defen¬ 
dants 1 to 'J are liable to deliver over possesion of 
tii-3 tistiK il l) to tin Gol and tho possession of 
the moveubleand imtnovablo propei ties c .urit ibly 
given by tbe above-mentioned and other persons 
and although they aro liable to make good tho 
loss caused by thorn to tbe God -and to pay tho 
value cf tho articles appertaining .to tho build¬ 
ing of tho God’s right and appropriated by thorn 
for their own use and to deliver tho balance of 
the principal and interest after deducting from 
tho income of tho God the actual expenses in¬ 
curred together with an account (iu respect of 
the same) they did not do so although demaud 
lor them was made over since 1'JIO.” 

Ho prayed fur (a) po-isossion of all tho 
lands that may on inquiry ho found to 
holong to tho God, (b) mosno profits (c) 
accounts and balance that may ho found 
duo aftor deducting tho expenses in res. 
pect. of tho profits of the land tho income 
in roBpoct of karuika and tastik otc., duo 
to tho God and tho valuo of tho proporty 
appropriated by tho defendants out of 
the God s property since their appoint¬ 
ments as Muktesars to tho dato of tho 
suit, (d) Rs. 1,000 as damagos for tho 


wrongful aoisof defendants 1 to 9, and 
(o for r.'m moveable property of the God 
in i h- p *ssession of defendants 1 to 9. 

Defendant 10 was stated to have been 
appointed a co-Mukt03ar with him hut 
not to have been giveu the usual sanad 
of his appointment and was joined as a 
defendant formally. This fact need not 

A • 

ho noticed further as it does not touch 
the point which wo havo to consider. 
Apart from the defence on tho merits 
which it is not necessary to notice for 
our present purpose it was contended by 
defendant 1 that the effect of the docu¬ 
ments referred to in the plaint was 
that the property was to continue in his 
family from generation to generation and 
that his family was to receive the profits 
and to perform the daily and occasional 
viniyogas and car festival from genera¬ 
tion to generation, lie pleaded that he 
did not hold the lands as a Muktesar of 
tlie temple and that he had not neglected 
to porform the services, and that tho 
suit was not maintainable in virtue 
of the provisions of S. 92, Civil P. C. 

In tho trial Court several issues were 
raised including the issues as to S. 92, 
Civil P. C. and S. 14, Religious Endow¬ 
ments Act. The trial Court was of opi¬ 
nion that tho claim as to damagos was 
covered by S. 92 of the Code or S. 14, 
Act 20 of 1BG3 and was quite distinct 
from the other claims. 

As to the rest of tho suit, the trial 
Court hold that it was not a suit con¬ 
templated by eithor of the two sections 
and that it was maintainable. On tho 
merits it held that defendant 1 had com¬ 
mitted a breach of the trust. It passod 
a decree allowing tho defendants to con¬ 
tinue as trustees and to remain in pos¬ 
session of the proporty on certain terms. 
Both parties were dissatisfied with this 
decree and preferred cross-appeals to tho 
District Court of Kanara. The preli¬ 
minary question as to tho jurisdiction 
was raised before that Court, which hold 
that tho suit was barre 1 by S. 9ii, Civil 
P. C., Accordingly tho plaintiff’s suit 
was dismissed. 

In tho appeal before us tho learned 
pleader for tho plaintiff has questioned 
the correctness of this view, mainly on 
tho ground that tho suit is to recovor 
possession of tho trust property from 
persons, who are in tho position of stran¬ 
gers, aftor they aro properly dismissed 
by tho Temple Committee from their 
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odice as Muktesars. From the allegations 
in the plaint and the nature of the re¬ 
liefs claimed it is clear that the suit is 
one contemplated by S. 92, Civil P. C. 
It is common ground that the trust was 
created for public purposes of a religious 
nature. The plaintiff also alleges a breach 
of trust. The relief as to .account is 
clearly covered by Cl. (d), S. 92, sub- 
b. (l). The relief as to possession also 
involves an inquiry as to what are trust 
properties. Taking the plaint as a whole 
it seems to me that it is a suit for the 
removal of the defendants from their 
position as trustees, for the restoration 
of the trust property to the plaintiff as 
the Muktesar appointed by the Temple 
Committee, for taking accounts, and for 
damages for their wrongful acts as trus¬ 
tees. Such a suit would he clearly with¬ 
in the scope of S. 92 of the Code. The 
character of the suit is not changed 
either by omitting the prayer as to dam¬ 
ages as distinct from other prayers, as 
suggested by the trial Court, or by omit¬ 
ting the prayer for accounts and for the 
half nee that may be found due, as sug¬ 
gested by Mr. Murdeshwar for the appel¬ 
lant hero. The plaint must bo taken as 
whole for the purpose of determining the 
question of jurisdiction and whether wo 
look to the allegations in the plaint or 
to the reliefs claimed, it is clear that 
the suit is one contemplated by S. 92 of 
the Code. This is not a suit against 
strangers as contended by Mr. Murdesh¬ 
war. It is nob necessary to rofor to the 
decision cited by him. The question is 
whether in the prosent suit tho defen¬ 
dants aro in tho position of strangers. In 
my opinion they are not. They are re¬ 
ally trustees under tho documents ro- 
forred to in the plaint, and they claim 
to bo trustees entitled to hold the lands 
from generation to generation subject, to 
tho due fulfilment of the trust. This 
position they came to occupy quito in¬ 
dependently of thoir being Muktesars ap¬ 
pointed by tho Temple Committ'eo and 
they aro not strangers claiming to hold 
the lands adversely to tho trust, though 
they may not agreoas to thoir obligations 
under tho trust. 

It is contended on behalf of the plain¬ 
tiff that in virtue of their having ac¬ 
cepted the office of Muktesars they ceased 
to he trustees and that having been pro¬ 
perly dismissed from that office they wore 
in tho position of strangers. It is not 


alleged in this case that they accepted 
the trust and acquired the right to hold 
the property from generation to genera¬ 
tion subject to the trust as Muktesars. 
No authority is cited in support of the 
view that a Muktesar cannot be a here¬ 
ditary trustee independently of his Muk- 
tesarship and I do not see anything 
either in the scheme of tho Religious 
Endowments Act or in its provisional 
which lend support to such a position. 
The suit being of a character contem¬ 
plated by S. 92 it cannot be entertained 
by ‘he Second Class Subordinate Judge. 
Sub S. (2) S. 92, clearly provides that 
save a9 provided by the Religious En¬ 
dowments Act, 1863, no suit claiming 
any of the reliefs specified in sub S. (1) 
shall be instituted in respect of any such 
trust as is therein referred to except in 
conformity with tho provisions of that 
sub-section. Admittedly the present suit 
is Dot brought in conformity with, the! 
provisions of sub-S. (l) and cannot there¬ 
fore he entertained. 

It is also clear that tho present suit is 
not filed as provided by the Religious En¬ 
dowments Aot. It is not filed in the'Dis- 
trict Court as provided by that Act and 
the leave required by S. 18 of tho Act is 
not obtained. It is not necessary to ex¬ 
press any opinion as to whether the plain¬ 
tiff can file a suit under tho Religious 
Endowments Act as a person interested 
in the temple in tho performance of the 
worship or service thereof and in the 
trust relating thereto after obtaining the 
leave of the District Court under S. 18 
and whether under tho circumstances the 
reliefs that lie can get in a suit under 
S. 1-1 of the Act will bo sufficient to meet 
the requirements of the turust. It is 
clear however that any suit filod'in ao- 
cordanco with tho provisions of tho Reli¬ 
gious Endowments Act will not bo open 
to tho objection based on the provisions 
of S. 92, Civil P. C. 

It remains to notice the argument urged 
on behalf of tho plaintiff that a suit filed 
by a properly appointed Muktesar to re¬ 
cover the property which is held by the 
ex-Muktesars who have been properly 
dismissed from their office by the lemplo 
Committee does not fall under S. 14 of the 
Act. The decision in Virasami Nayndu 
v. Subba liau (1) is relied upon in sup¬ 
port of tho argument. This argument 
do es n ot help the pla intiff in_ thig_BUit._a a 
(1) (.1888) 6 Mad. 61. 
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it is a suit not merely by a Muktesar but 
by a person who also claims to be interes- 
tO'l in the temple and its worship or ser¬ 
vice. The defendants, as I havo pointed 
out are not merely ex Muktesars but aho 
hereditary trustees. The Temple Com¬ 
mittee have no jurisdiction to remove 
such trustees. It is not alleged that the 
defendants wore trustees whose nomina¬ 
tion was vestod in or might be exercised 
bv or would bo subject to the continua¬ 
tion of the Government or any public 
otlicer as provilod by S. 3. Religious En¬ 
dowments Act. The defendants would 
bo trustees contemplate! by S. 4 of the 
Act. Under the circumstances it would 
not be easy to hold that S. 14 would not 
apply to a suit like the present suit if it 
wore filed in the proper Court with the 
necessary leave. But on the facts of this 
case it is not necessary to pursue the 
point any further. The result therefore 
is that the appellant's contention must 
1)0 disallowed and that the present 6uit 
must be held to be not maintainable in 
virtue of S. 92. Civil P. C. 

It is to be regretted that tiro present 
suit which was filed in September 1911, 
has failed on a preliminary point and 
that the allegations as to the breach of 
trust and the misuse of the trust pro¬ 
perty cannot bedealt with on their merits. 
Having regard to all the circumstances I 
think that etch party should bear his own 
costs throughout. I would therefore dis¬ 
miss tlio appeal and confirm the decreeof 
the lower Court except as to costs. Each 
party to hoar his own costs throughout. I 
agree with my learned brother that copies 
of 1 1io ju lgmontsand of the printed paper- 
book in ibis second appeal should bo sent 
to the Advocate General in order that ho 
may take such action us ho thinks proper 
with reference to this trust. Tho Registrar 
may also furnish copies of such docu- 
ments in tho case us ho may require be¬ 
fore returning tho record to the lower ap¬ 
pellate Court. 

Marten, J. Tho question before us is 
whether tho lower appellate Court was 
ngbt in dismissing this suit on the pro- 
liminury point that it was not maintain¬ 
able without tho written consent of tho 
Advooato-General un lor S. 92. Civil P. C. 
It is clear that wo have horo a trust crea¬ 
ted for public purposes of a charitable or 
religious nature within the ’meaning of 
h ’ J2 ; It is also clear that tho Hindu 
tomplo in question and its endowments 


which are all situate in North Kanara* 
are within the operation of the Religious 
Endowments Act, 1863, hut that the suit 
isuot maintainable under S. Hof that Act 
as the requisite preliminary leave of tho 
Court under 8. 18 has not been obtained. 
Consequently I think that in 8. 92 (2). 
Civil, P. C., tho opening words: “ Save as 
provided by tho Religious Endowments 
Act” may in effect ho disregarded in the 
present case. 1 apply those words hero 
as meaning: 

"save ia so far if at all as tbo plaintiff may 
institute his suit lu accordance with the provi¬ 
sions of the Religious Eudo.vmeuts Act." 

and not as meaning that all suits within 
tho operation of tho Religious Endow¬ 
ments Act shall be brought as provided! 
by that Act and that Act alone. There 
is much which is in common between the 
two sections, but 8. 92 is substantially 
the wider and provides inter alia for 
settling a scheme, which is a jurisdiction 
of a very wide and beneficial nature. I 
think therefore that a plaintiff may pro¬ 
ceed for appropriate relief under either 
Act, and that the opening words in 
S. 92 (2) only mean that if he elects tc 1 
proceed under tho Religious Endowments 
Act, he is not to he prevented from so doing 
by 8. 92. 

Turning to tho plaint in the present 
suit, it is hardly an artistic specimen of 
pleading and it dorivesno assistance from 
un indifferent English translation. But 
I think wo can see what the parties wore 
aiming at, and we get assistance in this 
respect from tho course the case took at 
tho trial. As I real the plaint, it in 
ollect charges defendant 1 and others 
with breach of trust, and claims (1) an 
inquiry as to what tho trust property 
now consists of; (2) possession of what 
should ho found to ho tlie trust property 
as tho rosult of that inquiry; (3) an ac 
count of tho trust property, botli capital 
and income, como to tho hands of defen¬ 
dants l, 8 and 9 or any of them from 
1889 (when tho lands were released by 
tho Collector on defendant 1 attaining 
his majority, see Ex. G7) to date; (- 4 ) an 
account of all expenses properly incurred 
by defendants 1, 8 and 9; (j) damages 
for broach of trust. 

J lie plaintil! sued as one of two co- 
Muktesars appointed by tho Temple Com. 
initteo in tho place of defendants 1, 8, 
and 9, who had boon dismissed "on ac¬ 
count of thoir wrongful acts.” The other 
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co-Muktesar was alleged in para. 4 to he 
under the constraining influence of the 
other defendants” and was accordingly 
added as defendant 10. The plaintiff 
also sued as heir of the original donor 
Damcdav Shet (see plaint para. 2 and 
roply Ex. 42, para. 9.) Defendants 1, 2, 
8 ar*d 9 put in written statements and 
defendants 1 and 2, if not the others, 
pleaded S. 92, Civil P.C. in Bar. In his 
reply, Ex. 42 (paras. 9and 10), the plain¬ 
tiff pleaded in effect that the suit was by 
a trustee against servants and 'dismissed 
trustees and that no consent under S. 92 
was necessary. At the trial only defen¬ 
dants 8 and 9 appeared, but issues 2 and 
4 raised S. 92, Civil P. C. and 8. 14, 
Religious Endowments Act respectively. 
At the trial the trust was found by the 
learned trial Judge to he in a lamentable 
state. In para. 31 of his judgment the 
learned Judge stated n3 follows: 

“There is. in my opiuion, abundant evidence 
to prove that defendant 1 has been guilty of 
serious neglect of duty and breach of trust, that 
amounts to sacrilege at least from a Hindu point 
of view towards tho deity for whoso viniyogas 
thousands of rupees had been sacrificed by 
Damodar Shet and bis family and that dofen* 
dant 1 was rightly dismissed from his trustee¬ 
ship.' ’ 

The dismissal thus referred to was a 
sequol to a roport by the Temple Com¬ 
mittee. Ex. 119, which, after finding that 
defendant 1 had appropriated tomplo 
lands to his own uso and had romovod 
stones and timber of tho tomplo to build 
a houso for himself elsewhere and that 
none of defendants 1, 8 and 9 had kept 
any trust accounts, concluded as follows: 

“It is apparent from this that Anant l’.vdma- 
nabli (dofondant 1) has caused a great loss to 
tho God for bis self benefit. Tho other two Muk- 
tepars, as they belong to Arrant Padmanabh’s 
family, did not prevent him from doing that. 
From all this tho Committco thinks that all the 
three aro not fit to bo tho Muktesar; of tho 
temple.” 

Tho result however which tho learned 
trial Judge arrived at was hardly calcu¬ 
lated to remedy those gross hroachos of 
trust or to put tho trust on a proper 
footing. Tn para. 37 lie found himself 
constrained by S. 92 to dismiss tho claim 
for damages or compensation a9 being 
outside his jurisdiction in the absence of 
tho requisite consent of tho Advocate- 
Oenoral. lie however thought he had 
jurisdiction to deal with the rost of tho 
case and eventually arrived at a conclu¬ 
sion which, I think he had no power to 


do unless he was settling a scheme or 
administering the trust. The conclu¬ 
sion was in effect this. On defendants 1 
and 2 undertaking to perform their 
religious duties in future, they were 
to remain trustees of the temple en¬ 
dowments but with a liability to be 
dismissed by the Temple Committee for 
future breach of duty. If however this 
undertaking was not given within six 
months, plaintiff could apply for posses¬ 
sion and was then to be at liberty to 
appoint new trustees preferably from 
among the family of defendants 1 to 7. 

The result of this decision was in effect 
to loavedofendant 1 in possession of muoh 
of fie alleged plundor and to restore this 
alleged fraudulent trustee to his office on 
a mere promise of future good behaviour. 

I use the word “alleged,” because wo are 
not now hearing the appeal on its merits. 
But the trial Judgo found these allega¬ 
tions proved and having regard to tho 
admission made by defendant I before 
tho Temple Committee and to his non- 
appearance at tho trial, it would seem 
unlikely that the findings of fact by the 
trial Judge are incorrect. I have dealt 
with this judgment at some length, be¬ 
cause it is absolutely inconsistent with 
tho plaintiff’s theory that tho suit is one 
for ejectment by trustees against more 
trespassers. To my mind it seems clear 
that tho Judgo could give no directions 
about tho future trusteeship without in 
effect administering or executing tho 
charitable trusts. Further the suit was 
by one Muktesar alone, the other ono 
being a defendant. This would cause no 
difficulty in a suit for execution of the 
charitable trusts. I think however it 
might cause difficulty in a more eject¬ 
ment suit for the Court could hardly 
dooreo possession to ono of two Mukte- 
sar 9 , and could not settle any dispute 
between them except by administering 
tlie trust. In England this difficulty 
could ho got over by an application to # 
tho Chancery Court administering tho 
tru 9 t for leave to sue in tho names of 
both trustees. 

Tho conclusion therefore which I have 
arrived at is that tho plaint is clearly 
within S. 92. and that tho relief granted 
at the trial is also within S. 92. Under 
these circumstances I can deal shortly 
with the somewhat narrower ground re¬ 
lied on by the lower appellate Court, 
viz., that the suit was in effect a suit for 
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the removal of a trustee, a9 the offioes of 
trustee and Muktesar were in the proaont 
case distinct and the Temple Committee 
could not remove defendant 1 from the 
trusteeship. This point depends on the 
truo effect of the four documents Exs. GO, 
.61, 64 and 65 set out in para. 10 of the 
judgment of the trial Judge. These docu¬ 
ments seem to md rather confused. They 
extend over some nino years and give 
interests both to D.imodar and fo Ram- 
krishua, and it is not easy to answer the 
question in whom was tho legal owner¬ 
ship of the land upon trust for the God. 
Both Courts below have however held 
that Ramkrishna and his heirs became 
hereditary trustees, though tho lower 
appellate Court would appear to confine 
this trust to income, as it finds that the 
"tenant Kitnkrishna boca.no trustee of the pro¬ 
ceeds of the land for the bnofit of the God." 

For the present purposes it seems to 
mo unnecesssary to determine the proviso 
nature of this hereditary trust. It i 3 
sufficient, I think, to say that such a 
trust existed, and that defendant 1 was 
not and could not ho removed from it by 
tho Temple Coimnittoo when they dis¬ 
missed him from his office of Muktesar. 
I agree therefore with the lower appel¬ 
late Court in thinking that the suit was 
in efieot a suit for, inter alia, the re¬ 
moval of a trustee. Tho result is that 
the preliminary point under S. 92 is, in 
my opinion, fatal to tho plaintiffs suit 
and accordingly tho appeal must he dis- 
mi8936.1, 1 am however vory dissatisfied 

with tho position in which the trust is 
thus left aftor some seven years’ litiga¬ 
tion—a result which is largely duo to the 
plaintiff s obstinacy in persisting that 
tho consent of tho Advocate.General was 
unnecessary. Further as a rule tho Court 
insists on at least two trustees and does 
not direct delivery of possession of trust 
property to a single plaiutill asisclaimed 
hero. I think therefore that tho best 
course in tho interest of tho trust is to 
direct that tho case l, 0 laicl* before tho 
Advocate-General as representing charity 
/or his consideration as to what stops, 
if any, should bo taken by him in tho 
mattor of this trust. In tho meanwhile 

tho record will be retained in the High 
Court. 

As regards costs wo havo a judicial 
discretion under S. 35, Civil P. C., al¬ 
though in our viow the Court had no 
jurisdiction to hear the suit. I think on 


tho whole that the proper order hero is 
to direct that each party hear his own 
costs throughout. Tho actual order of 
this Court will he as iudicatoi by my 
learned brother. 

G.P./u.k. Appeal dismissed. 
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SlIAU AND MaHTEN, JJ. 

\ 1 thill Dhonddev Railcar —Plaintiff 
—Appellant. 

v. 

Milan Municipality — Defendants — 
Respondents. 

Second Appeal N'o.lSOof 1917, Decided 
on 19th 1'obruary 1918, from decision of 
Asstt. Judge, Thana, in Appeal No. 184 
of 1915. 

Bombay District Municipalities Act (1901), 
S. 96—Application for permission to build 
privy Permission granted — Subsequent order 
cancelling permission is illegal. 

PlaiotiU applied to the defendant Munici¬ 
pality on ltt December 1913 l t permission lo 
build a privy on bis own land, and tbo permis¬ 
sion was grunted by the Municipality on 22nd 
of December. On 8th of January 1911 tie 
Municipality gave a notice to the plaintiff 
requiring him not to build the privy until a 
further order was made. The plaintiff there¬ 
upon brought a suit for a declaration that 
he had a right to construct the privy and 
also prayed for a perpetual injunction restraining 
the Municipality from preventing him from con¬ 
structing tho privy: 

lhl'l: that the order of the Municipality dated 
22nd December 1913, grant.ng permission to tho 
plaintiff to build the privy, was a final order 
under sub-S. (2), S. 90 and that tho subsequent 
order of tho Municipality was not justified under 
any section of tho act and was therefore illegal. 

U* 110 C 1, 2] 

71. D. Desai — for Appellant. 

. O. Iielc —for Respondents. 


Shah, J. In this case the plaintiff 
applied to the Municipality of Alibag on 
1st December 1913 for permission to 
build a privy on his own land. Thopormis- 
sion was granted by tho Municipality rn 
22nd December. On 8th January 1911 
the Municipality gavo a nctico to the 
present plaintiff requiring him not to 
build tho privy until a further order was 
niado. Tho plaintiff gave notice to tho 
Municipality on Gth June of tho present 
action, and on 7th July 1911 filed tho 
suit for tho cancellation of tho or.lor of 
tho Municipality dated 8th January 1914 
base 1 on a resolution of the Managing 
Committee of tho Gth January and fora 
declaration that he had a right to construct 
fcho privy, lloalso prayed for a perpetual 
injunction restraining tho dofendont 
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Municipality from preventing the plaintiff 
in the work of constructing the privy, 
and for damages. The trial Court allowed 
the pluintiff’s claim, holding that the 
second order was beyond the powers of 
the Municipality and that the permis¬ 
sion granted on 22nd December was good. 
Accordingly, a decree was passed in favour 
of the plaintiff. The Municipality ap¬ 
pealed from that decree. The learned 
Assistant Judge who heard the appeal 
came to the conclusion that the order of 
8th January 1914 was within the powers 
of the Municipality and that it was bind¬ 
ing upon the plaintiff. He was however 
of opinion that having regard to the pre¬ 
paration which the plaintiff had made by 
way of commencing the work he was en¬ 
titled to damages of Rs. 2. The decree 
of the trial Court was reversed on the 
main point and affirmed as to damages. 

The present appeal is preferred by the 
plaintiIT against that decree, and it is 
contended on behalf of the plaintiff that 
the second order made by the Munici¬ 
pality is ultra vires. It seems to me, on 
the facts of this case that the first order 
made by the Municipality granting permis¬ 
sion to the plaintiff to build the privy 
was a final order under sub-S. (2) 
S. 96, Bombay District Municipalities Act. 
The subsequent order which purports to 
be provisional in its character is not re¬ 
ferable to sub-S. (3) of that section. In 
tho first place, it was not made within a 
month from tho receipt of tho notice 
given to tho Municipality under sub-S. (l). 
Secondly, it did not purport to specify 
any period not exceeding a month. And 
indeed, from the omission of tho Munici¬ 
pality to pass any further order after 
communicating this order to tho plaintiff 
up to Juno 1914, it seems clear that 
though in form tho second order was pro¬ 
visional in substance it was a cancella¬ 
tion of tho permission already granted 
and practically a prohibition to tho plain¬ 
tiff against building the privy. But taking 
the order to bo what it purports to bo in 
form, it is clear that it is not covered by 
sub S. (3) becauso it not a provisional 
order of the character contemplated by 
that sub-section. It was, in fact, mado 
after the order granting tho permission 
under sub-S. (2). There is no other pro¬ 
vision of tho Act to which wo have been 
roferred on behalf of tho Municipality os 
saving this order. Tho only contention 
urged on behalf of the Municipality is 
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that the powers of the Municipality under 
the Bombay District Municipalities Act 
are wide, and there is nothing in the Act 
to restrict its powers so as to make the 
order invalid. I am wholly unable to 
accept this argument. 

In the absence of any power to cancel 
the permission once granted under sub- 
S. (2) S, 96, I do not think that the 
order of the Municipality made on 8th 
January 1914 is legal. The view which I 
take of the powers of the Municipality is 
supported by the decision in Kureem 
Ttanjan Khoji v. Emperor ( l). The plain¬ 
tiff, in my opinion, has succeeded in 
establishing that the second order of the 
Municipality is not binding upon him and 
that ho is entitled to act under tlie per- 
mission which was granted to him before 
this order was made. A9 to the relief to 
be granted, the Municipality did not con¬ 
tend in the lower Courts that even if tho 
second order were bad the plaintiff would 
not be entitled tobuild the privy. Though 
the first permission in terms contains a 
condition that it shall not be in force 
after one year, I think that on the facts 
of this caso the plaintiff is entitled to an 
injunction restraining tho Municipality 
from interfering with tho building of this 
privy. In my opinion, sub S. 4, S, 96 
has no application to the factsoftho case, 
nor has it any bearing on the relief to bo 
granted to tho plaintiff. I would there- 
foro allow tho appeal, set aside thedecree 
of the lowor appellate Court and restore 
that of the trial Court with costs through¬ 
out on tho dofendant. 

Marten, J.—Tho three important 
dates here are: 1st Docomher, application 
by the plaintiff under S. 96; 19th De¬ 
cember, permission granted; and 6th 
January, resolution of t he Managing Com¬ 
mittee, notice whereof was given to tho 
plaintitl on 8th January 1914. Having 
regard to the decision in Kareem Iianjan 
v. Emperor { l), it cannot in this Court bo 
contended that the Municipality bad a 
right by their resolution of 6th January 
1914 to cancol the permission given on 
19th December 1913. Nor can that re- 
solution of 6th January bo justified under 
S. 96 (3). for it was not issued within a 
month from the receipt of the plaintiff 9 
notice of 1st December. Therefore ns far 
as the real point is concerned, namely, as 
to tho legality of this resolution of 
6th January, the Municipality are. in my 
(1) 11917J SOI. O. 298 . 
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opinion, in the wrong. I think, so far, 
that both the lower Courts are really 
agroed. The lower appellate Court how¬ 
ever refuse 1 to grant an injunction, be¬ 
cause it said the work was not commenced 
within a year which ought to bo done 
under 3. 96 (4) and that, 'accordingly, it 
would bo improper to grant an injunc¬ 
tion. On the other hand, it awarded 
damages to the plaintiff, which I think 
it could not have done unless it was of 
opinion that the plaintiff was right on 
the merits of the case and tho Munici¬ 
pality were wrong. Now, as far as the 
point of commencing the work is con- 
corned, it is a point which appears not 
to have been pica led or taken in the 
Court of first instance. We also find that 
building materials were collected on the 
ground and workmen seem to liavo boon 
employed there. I accordingly infer that 
there is, under all t he circumstances, a sulli 
oient commencement of the work within 
S. 96(-4) of the Aot, and that similarly 
there has been a compliance with the 
final clause of the permission given by the 
Managing Committee by their resolution 
of the 19th December and which was com¬ 
municated to tho plaintitf in the formal 
permission of 22nd December. That being 
so, I think, 1 1 to injunction ^rantel by the 
trial Court was right. [ a'reo therefore 
that this appeal must ho ullowe I and that 
tho judgment of the trial Court must he 
restored and that tho appellant must 
have ail his costs throughout. 

O.p./it.K. Appeal allowed. 
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11 RATON AND HAYWARD. .1.1. 
Aparao Jliarcrtlal In re—Accused- 
Applicant. 

Criminal Rovn. Appln. No. 22 of 1918 

Decided on 5tli July 1918, from an orde 

passed by the Resident First Ciis 
Mag N ud i ad. 

r C 11898), s., 200 nn d 537 (« 

M l" 1 "” br Jodg* (o Dot ric 

-l7r™ r “l complain 

lmaul« r .t y com,, within S 537 (,) 

I ,* V‘ r | , t 0."Roving Il,.,t a rort.iiu wil 

winch h.d co.i.e b'foro him i„ a Prohao fro 
c was a forgery. wrot* a letter t. th 

";' t . ^“f'-'rato *•« rgouing th ,t h, the hit t 
• " J'i> toi lh r .. Hho'ild be prompt investi 

R On • receipt of tin letter tho Diit'ic 
-ItgHtnn. without hending for the Distric 

ii'iUrn 1 11,1,1 . 0 ' y ' lin ’"'" < f him on i-aih. onlor-v] ; 
r, r i *Hv.;,ti K ui >n and tlioroiftor *u.it the c.,. 

lr V- 1,,lr > trial before u comp'-tjnt M.igiu 

Ucl1 ' (l) tl,at " ,1 > letter amounted to a ” 0 >ra 


plaint” within tho meaning of the definition 
contained in S. 4. IP HI (3 2 1 

(2) that the failure to examine tho District 
Judge on ontb was an irregularity of a kind 
which emu s within those enumerated in Cl. (h) 
S. ft 17 »ui t'l it there having bjj i no failuro of 
justice the trial was cot vitiated by the irregu- 
lari tv. IP 1P2 Cl] 

G. N. Thakor —for Applicant. 

G. S. Patkar —for tho Crown. 

Heaton, J.—Wo have hoard this mat¬ 
ter argued at great .length, but to put 
the case in its briefest form it is this. 
A complaint of forgery was made by tho 
District Judge, Ahinodabad to .the Dis¬ 
trict Magistrate. It was made because 
a cortain will which had come before the 
District Judge in Probate proceedings 
was believed by him to bo u forgery. 
In bis complaint which took tho form of 
a letter to tho Distriot Magistrate, ho 
did not mention any offenders, hut ho 
suggested that in the interests of justice 
thero should ho a prompt investigation. 
Now this letter fulfils in every parti¬ 
cular the requirements of the definition 
of complaint in the Criminal Procedure 
Code. On receiving it the District 
Magistrate, who may possibly not have 
realize I for tho moment that lie was 
dealing with a complaint, did not send 
for the complainant, tho District Judge, 
and examine him on oath a thing that 
no doubt he ought to have done. But 
the omission to do tin’s, as one can sea, 
in a csso of this kind, makes no substan¬ 
tial difference whatever. Thereafter tlioro 
was a police investigation apparently 
ordered by the District Magistrate, an 
investigation which a Magistrate has 
power to order as provided by Cl. (3), 
S. 166, of tho Code. Thereafter again 
thero wore other proceo lings which I 
noed not onumorato. hut thoy do show 
that a good deal of misapprehension exis¬ 
ted as to tho precise legal character of 
what I have called the complaint and 
tho Proceedings thereon. For in fact the 
complaint was at one stago supposed to 
ho a sanction and another complaint was 
presented by a police officer. But even¬ 
tually inattors woro brought on to tho 
right to the track, tho complaint was 
treated as a complaint and tho District 
. Ligistrato took such inoasuros as ho is 
empowered by law to take to have the 
case brought for inquiry and trial before 
a competent Magistrate. On an analysis 
of tho ontiro procoeiinga wo uro rotluoaJ 
to this question: Are wo to «ot uaiJo 
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these proceedings because the complain-' 
ant was not examined on oath by the 
Magistrate who received the complaint? 
We must deal with the matter partly as 
a quostion of law pure and simple and 
partly as a question ot combined law and 
{common sense. Dealing with it purely 
as a question of law, 1 think the failure 
{to examine the District Judge on oath 
was an irregularity of a kind which 
comes within those enumerated in Cl. (a), 
S. 537. 

We are therefore thrown back on the 
question as to whether there has been a 
failure of justice and that I take it, 
brings into play our common sense. Very 
briefly stated, I understand the real pur¬ 
pose of S. 195 and S. 176, Criminal P. C. 
to be that it is essential to protect men 
who have been concerned in Court pro¬ 
ceedings from being tho victims of mali¬ 
cious complaints. If those sections or 
similar sections did not exist, tho mau 
who had produced a document in a case 
or who had given ovidence would to a 
certain extent, bo at the mercy of any 
malicious person in tho Bazar whether 
connected with tho case or not, who 
chose to present before a competent 
Magistrate a complaint of forgery or 
giving false ovidence or the like. That 
was a state of things which tho Legis¬ 
lature very properly recognized as one 
which must bo prevented and so it is 
provided, to put it briefly, that no man 
concerned or supposed to be concerned 
in any of the offences enumerated in 
S. 193, when this supposed offence ari- 
sos in connexion with a case or with 
judicial proceedings and so forth shall 
be proceeded against unless the Court or 
officer concerned indicates that he thinks 
the case ought to ho inquired into. That 
is tho roal purpose of tho provisions of 
these sections, and hero wo have tho 
clearest possiblo indication that tho 
Court concerned thought it most neces¬ 
sary that this suspected case of forgory 
should bo inquired into. It cannot there¬ 
fore bo said that thero is any failure of 
justice, because this inquiry is ordered to 
bo made; oven though tlie technicality 
and in this caso it is a mero technicality 
—of examining tho complainant was not 
carried out. I think thoreforo that the 
Rule grantod in this case should he dis¬ 
charged. 

Hayward, J.—I concur. I think there 
can bo no reason for doubt that the let¬ 


ter of 12th November 1914, sent by the 
District Judge of Abmedabad, in which 
he stated that the forgery was patent 
and that a prompt investigation was 
necessary in order to detect the offenders, 
was a complaint to the District Magis¬ 
trate of Kaira within the meaning of tho 
definition in S. 4, Cl. (h), Criminal P. C. 

It is true that thereafter an inquiry 
ensued and that the case was eventually 
transferred for trial by the District 
Magistrate of Kaira under S. 192, Crimi¬ 
nal P. C. without formally having exa- • 
mined the District Judge of Abmedabad 
upon oath, as strictly required by the 
provisions of S. 202, Criminal P. C. 
But it is quite clear to me that the omis¬ 
sion formally to examine the District 
Judge upon oath was a mero irregularity 
which could have bad no possiblo effect 
upon tho subsequent proceedings. For 
it is quite clear that the District Judge 
had made up bis mind that the patent 
forgery ought to be inquired into and tho 
offenders brought to book. That is the 
substantial point required by the provi¬ 
sions, S. 195 and S. 476, Criminal P. C. 
The omission therefore of the oath was a 
mere irregularity in no way prejudicing! 
the subsequent proceedings or tending 
to the failure of justice, and is very simi-j 
lar to tho omission in tho caso of Queen 
Empress v. Monu (l), in which it wasj 
held that such irregularity was covered 1 
by tho provisions, of S. 537, Cl. (a), 1 
Criminal T. C. It is not in my opinion, 
disobedience to an express provision as 
to a mode of trial referred to by the 
Privy Council in the caso of Subrahtnanici 
slt/uar v. King-Emperor (2). I concur 
for theso reasons with the order that tho 
application ought to he rejected and tho 
Rule discharged. 

_ g.i\/r k. _ Buie discharged. . 

(!) 1188>*1 11 Mad. 143. 

(2) U‘J02] 25 Mad. 01=28 I. A. 257 (P. C.). 
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3ATCHELOH, Ag. C. J. AND KEMP, J. 

Malkarjun Mahadev Belure —Plaintiff 
\ppollant. 

v. 

imrita Tukaram Do inbar a and others 
Defendants-Respondents 

Second Appeal No. 989 of 19H>. 
ed on 27th February 1918. from tho 
nsion of Dist. Judgo, Sholapur in Ap- 
d No. 208 of 1916. 
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Limitation Act (1908), Arts. 141 and 144 
—Alienation by Hindu widow—Suit to set 
aside by heir of reversioner is governed by 
Art. 144 and not by Art. 141. 

A Hindu died lc.iviag two widows A' and 11 
and two daughters 6* and T. iu Mircli 1897 K 
sold the property iu suit to the d^foudaut. 
K died in July 1902 and li died on 17tb January 
1903. On the death of R % S and T cool; severally 
an estate absolute. S died in 19D7, leaving the 
present plaintiff, hor son T di d in 1911. On 
13th January 1)15, the plaintiff brougut a .suit 
to rocovnr pcsso-fsion of the property. 

Held: (l) that the euit was governed by Art.l 11 
and njt by Art. ill in,is nuch as the plaintiff 
claimed as tho heir of S who was an absolute 
owner. 

(-) roversionors not being entitled to 

immediate p>sses,ion during tho lifetime of K 
and Li t the defendant's possession did not bo- 
como adverpo as against tho plaintiff till tho 
death of 11 and that therefore, the suit was within 
tlm «- . (P 144 0 1) 

toi/aj'e and Q.S. Mulgciok ir — for Ap¬ 
pellant. 

Sir any man and K. N . Koyajee — for 
Respondents. 


Batchelor, Ag. C. J —This is a su 
brought on behalf of an infant for posses 
sion of immovable property. Tho cii 
cumstances atton ling the suit are those:- 

One Doji Giram, who died some tin: 
before 1897, left two widows. Kashibt 
who (lioi j n 1902, and Ringubai wh 
died in 1903. lie loft also two daughter 
the elder, Santabai who died in 190: 
leaving the present plaintiff her son, wh 
wa3 horn in 1905, and Triveni, who die 
in 1911. In March 1897, tho senic 
widow Kashibai sold the proporty i 
suit to defendant 1. In July 190: 
Kashibai died. Thereupon her survivin 
co-widow Rangubai took the proper t 
for a widow’s estato, and the revorsio 
•lid not fall m until tho death of Rangt 
bai on 17th January 1903. On the occui 
ronco of that event the rovorsionora wei 
tlio two daughters, Shantabaiand Triven 
and under the law in this presidonc 
they took severally an ostato ubsolut: 
| !° lower Courts have dismissed th 
suit on tho ground that it is barrel h 
'T On behalf of the plaintiff appe 
lant, Mr. Goyajeo'a first contention wn 
t-hat tho Article of tho Limitation \c 
correctly applicable to tho suit was Ml 
md not 14 4. That argument howove 
cannot in uiy opinion ho substantiate 1 i 
the circumstances which I liavo sot out 
, . 1 , lntilT claims as the hoir of Shautn 
bar and the suit is not in my opinion on 
brought by a Hindu entitled to th 
possesion of immovable property o 


tho death of a Hindu female. This Arti¬ 
cle. as the deoi led cases show, is res¬ 
tricted to suits by a plaintiff whoso right 
and title to sue for possession occurs 
upon tho death of a female holding tho 
limited woman's estate. The point was 
so decided in Azam Bhuyan v. Fai- 
zuddin Ahamed (l) by Wilson, J. and 
Gliose, J. and these lerrnel Judges, in 
considering the argument now under 
notice observed that: 

"Articlo 110, (Lim. Act) dealing with remain¬ 
dermen, reversioners and others deal with a class 
of persons who claim under a title quite indepen¬ 
dent of tbe particular limited estate upon which 
the remainder, reversion or other estate is depen¬ 
dent. And we think the caso is the same under 
Art. Ill . . . We think it refers to persons who 
claim under an independent title on the death 
of a Hindu or Maho ned m femile It would be 
straining tho language and introducing a rule 
inconsistent with the principle of the Act, if we 
were to hold that this article applies to the case 
of a person suing on the very same cause of 
action which accrued to a Hindu female and 
who acquires his right to sue as hor heir.” 

To the same effect is the decision in 
Tlashmat Begum v. Mazhar Husain (2). 
On this point, therefore tho argument 
for tho appellant must be disallowed. 
But secondly it is contended that oven 
if Art. 144, applies the defendant has' 
not had that 12 years' adverse possession 
against the plaintiff which under the 
Article, would he required for the invali¬ 
dity of the plaintiff's suit. Here I think 
tho plaintiff is entitled to succeed. It 
may bo conceded that tho defendant's 
title was adverse to Rangubai until hor 
death in 1903 and us contended by tho 
learned Advocate General, it would have 
been open to the presumptive reversioners 
oven during the lifetime of the widows 
to sue for a declaration that tho aliena¬ 
tion by the older widow was void. That 
however in my opinion is not enough. 
Tho classical definition of the term 
adverse possession" is that given by 
Mark by J. in Bejoy Chunder Bauer, 
jee v. Kally Prosonno Mookerjee ( 3 ), 
whoro the learned Judge sai I: 

"By adverse possession I understand to bo 
meant possession by a person holding the land 
on lmowu behalf of some p.rson other than 
the true owner, the true owner having » right 
immediate posse^si ju." 

Those last words are of capital impor¬ 
tance bocauso as pointed out by Batty. J. 
in Tarubai v. Venkatrao (4). thev ox- 

D) I'HrfGI 12 c.al. 5!M. -- 

(2) 11HSS | |0 All. 348. 

(•'») 11B7‘.)| 4 O.l. 327. 

(1) U'J03] 27 Bom. 43. 
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press the well-known rule which is 
conveyed in the maxim contra nonvalen - 
tem ngere' nulla currit praescri/ilio, 
that is to say prescription does nob run 
against a man during che time when he 
is not entitled to immeliate possession. 
The learned Advocate General frankly 
admits that he cannot urge that during 
the lifetime of the widows any of these 
reversioners would have been entitled to 
immediate possession. That being so the 
defendants’ possession however adverse 
against Rangubai cannot be regarded as 
adverse against the plaintiff. The suit 
therefore is in time. The result is that 
the appeal is allowed the decree of the 
lo-ver Court is set aside and the suit 
must bo remanded to the trial Court to 
bo heard out and decided according to 
law. The appellant must have his costs 
of this appeal, This judgment disposes 
also of Second Appeal No. 9S8 of 1916. 

Kemp, J. — I agree that Art. 141 does 
not apply to the facts of this caso and 
assuming that the possession of the 
defendants was adverse to Kashibai still 
I consider that uo adverse possession runs 
against the plaintiff until the death of 
Rangubai on 17th of January 1903. The 
suit is therefore within time. 

G.p./r.K. Appeal allowed. 

A. I. R 1918 Bombay 144 

Scott, C. J. and Batchelor, J. 

Dalkrishna Sumbhaji Ghate — Plain¬ 
tiff-Appellant. 


Dattatraya Maliadev Ghate— Defen¬ 
dant— Respondent. 

Second Appeal No. 996 of 1916, De¬ 
cided on 17th Beoemher 1317 

Pension* Act (23 of 1871), S. 4-Suit for 

declaration of ownership in respect ol share 
in valan is not maintainable without certi¬ 
ficate of Collector. 

A unit for a declaration that the plaintirt is tho 
owner of a certain share in a kulkarni vatan falls 
within tho purview of S. 4. and is not maintain¬ 
able without tuc a>Hector - R certificate. IP 141 Ci] 

P. 13. Shingnc —for Appellant. 

S Y. A 1 hyankar— for Respondent. 

Judgment.—Tho plaintiff sued to have 
it doclare 1 that ho was tho owner of ft 
ton pies share out of ft oue-anna eight- 
pies share, and ft still larger share stand¬ 
ing in tho name of tho defendant in tho 
kulkarni vatan of the village of Mutat 
Tho share was in land revenue assigned 
for tho purpose of supporting the office of 
kulkarni. S. 4, Ponsions Act provides 
that uo oivil Court shall entertain any 


suit relating to any grant of land reve¬ 
nue conferred or made by the British or 
any former Government, whatever may 
have been the consideration for any such 
pension or grant, and whatevar may have 
been the nature of tho payment, claim or 
right for which such pension or grant 
may have been subtsituted. 

The applicability of this seotion to 
cases of the description which we uow 
have before us has been considered in 
various reported judgments of this Court, 
notably in Babaji Jlari v. liajaram Bal- 
lal (l) and Dwarlcanath Amrit v. Malta, 
dev Balkrishna (2). Both judgments 
emphatically assert the necessity of ap¬ 
plying tho section without modification 
to all suits-of this nature. In Ba : vant 
Romchandra v. Secy, of State (3) the 
section was verv exhaustively discussed, 
together with tho authorities which have 
accumulated upon it, in the judgment of 
Batty, J., and in the judgment will be 
found an express acceptance of the con¬ 
clusions arrived at by the Court in Babaji 
Ilarji v. liajaram Ballal (l). It is how¬ 
ever said that those conclusions are in¬ 
consistent with the judgment of Sir Char, 
les Sargent in Govind Sitaram v. Bapuji 
Mahadeo (4). That judgment as shown 
in Dwarlcanath Amrit v. Mahadcv Bal- 
krishna (2), rolated to a caso expressly 
provided for by the Vatnn Act, in which 
tho legisl\ture contemplated that a decree 
of a Court should ho obtainable, for it 
was a case in which the plaintiff s status 
as vatandar was challenged, and tho 
Court held that that being so, his right 
access to the civil Court was not to bo 


ousted merely because tho greater part of 
the remuneration for tho vatan service 
consisted of a money grant from Govern¬ 
ment. Here wo are not concerned with 
any question of disputed status. 1 ho 
plaintiff is a member of a vatan family 
who by reason of his membership has been, 
ablo to acquire by purchase ft certain 
share in tho vatan property, and his suit 
now relates to the share of revenue as¬ 
signed for the vatan, a ruit relating to 
which falls within the purview of S. 4, 
Pensions Act. Wo therefore affirm the, 
deeroo of tho lower appol late Court and: 

dismiss tho appeal with costs. 

r. p/r.K. Appeal dismissed. 


(1) 118151 1 Bom. '.6. 

(•21 119121 87 Bam. ‘.>1 = 17 1. 0. Gel. 
(3) Ll->05l 29 Bom. 430. 

(i) L189H 13 Boul - 5iC - 
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A. I. R. 1918 Bombay 145. 

Shah and Marten, JJ. 

Ganu Ramji Patil— Plaintiff—Appel¬ 
lant. 

v. 

Bhau Bapuji Patil —Defendant—Res¬ 
pondent. 

Second Appeal No. 404 of 1916, Deci¬ 
ded on 21st January 1918, from deoision 
of First Class Sub-Judge, with appellate 
powers, Nasik, in Appeal No. 139 of 1914. 

(a) Evidence Act (1872), S 92—S. 92 ap¬ 
plies only to parties to document and their 
legal representatives. 

Section 92 applies only to the puties to a rlocu- 
rncnt and their legal representatives. Wherever 
accordingly evidence is tendered as to a transac¬ 
tion with a third party it is not governed by the 
section or by the rule of evidence which it con¬ 
tains and in such a case tho ordinary rules of 
equity and good conscience come into play uu- 
hatnpored by any statutory restrictiou. 

,, , _ . . . [P 147 C ai 

(b) Evidence Act (1872), S. 92, Provi.o- 

evidence is admissible to show that 
sole was in reality mortgage. 

Plaintiff exited what purported to ben sale 
deed in favour of ouo S. S subsequently sold the 
property to tho defendant. Plaintiff brought a 
suit to redeem tho property on the ground that 
the salo deed executed by him was in reality a 
mortgage and that tho deed executed by S. in 
favour of the defendant was also a mortgage. He 
alloged that the defendant had knowledge that 
tuo deed oxecutcd by tho plaintiff in favour of 
cf. waa merely a mortgage: 

Held: that oral ovidonce to show that the 
transactions were in fact mortgages was ad¬ 
missible under the proviso to S. 92. (p 147 0 2 ] 

K. II. Kelkar —for Appellant. 

D. C. Virhar —for Respondent. 

Shah, J. The facts which have given 
nso to this appeal are briefly these: 
Bala and Ganu, who were originally 
natural brothers, and became first cousins 
in consequence of Ganu’s adoption by 
t ioir uncle, and eaoh of whom was on- 
titled to a moiety of cortain property, 
purported to sell the property to ono 
Shankar , n 1892. On 18th August 1898, 
Shankar purported to convey some of 
those lands for Rs. 100 to Bhau Patil 

l9fu‘ 9 Q 1 ° 0 T ll ‘ nt 1 0,1 176,1 September 

, 4 * “hankar conveyed certain other 

properties for Rs. 161 to defendant 1. 
I ho properties convoyed in 1898 have 
boon described before us as roughly re¬ 
presenting the moiety owned by (i ;tQU 
6,10 Properties convoyed in 1904 by 
Miankar as representing tho moioty owned 
, y Tll ° Prosont suit was brought 

by Ganu to have it declared that tho 
p amt properties, that is, tho properties 
h ot convoyed or mortgaged by Bala anl 
1918 IV19 k 20 


Ganu to Shankar, belonged to and were 
in possession of tho plaintiff. Tho defen¬ 
dants Bhau Patil and his two brothers, 
are tho sons of the plaintiff’s aistor. 
Thoy pleaded that tho properties were 
conveyed absolutely to Shankar in 1892 
and subsequently by Shankar to Bhau in 
1898 and 1904 as stated above. The 
plaintiff's case in substance was that the 
first conveyance in favour of Shankar 
was really a mortgage, and that tho sub¬ 
sequent conveyances in favour of Bhau 
by Shankar wore the result of an arrange¬ 
ment between Bhau, Shankar, Ganu and 
Bala to the effect that Shankar was to lie 
paid tho dues under the mortgage of 1892, 
and fchat tho defendant Bhau was to have 
the properties convoyed to him ou the 
understanding that they would he re¬ 
conveyed to Ganu and Bala when the 
latter would pay the sums paid by Bhau 
to Shankar in 1898 and 1904. 

Tho trial Court came to the conclusion 
that thoori n 1 transaction with Shinkar 
was a mortgage, and that in 1898 and 
1904 tho properties were conveyed by 
Shankar on his being paid Rs. 100 and 
Rs. 1GL by Bhau. with the full know¬ 
ledge of the fuct that Shankar was only 
a mortgagee and not tho owner thereof 
and with tho understanding that Bhau 
was to hold the properties subject to tho 
liability to reconvey the same to Ganu 
and Bala on their paying him the annas 
paid by him to Shankar. The trial Court 
passed a decree in favour of the plaintiff 
on tho basis of his being entitle 1 tea 
moiety of tho properties convoyed in 
1892 to Shankar and of his being liable 
to pay Rs. 130-8-0 with intorest to the 
defendants. Tho lower appellate Court 
came to tho same conclusion on facts; 
but dismissed tho plaintiff’s claim on tho 
ground that tho evidence to show that 
tho conveyance of 1898 in favour of Bhau 
(Ex. 44) was a mortgage was inadmissible 
and that tho plaintiff was not entitle! to 
any relief with reference to the proper¬ 
ties conveys 1 in 1901 to Bhau an! re- 
ferrol to in Ex. 45, as the plaintiff was 
not the heir of the docoxsel Bila. The 
lower appellato Court was of opinion that 
S. 10.A. Ddkk’nan Agriculturists' Relief 
Act. dil not apply to Ex. 44, anl was 
applicable to Ex. 45. 

The plaintiff h >,sappealed to this Court 
anl it is cones lei by Mr. Ivelkir fir the 
pDintiff tbit S. 10 A, Djkkhan Agrioul. 
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turists’ Relief Act, has no application to 
e : lber of these transactions (Exs. 44 and 
45). It clearly does not apply to Ex. 44, 
and I express no opinion as to its appli¬ 
cability to the transaction evidenced by 
Ex. 45. It is not necessary for the pur¬ 
pose of this case to do so. It is urged 
however on behalf of tho plaintiff that 
apart from S. 10-A, Dekkhan Agricul¬ 
turists’ Relief Act, it is open to him to 
prove the real nature of these transac¬ 
tions, that S. 92, Evidence Act, does not 
render such evidence inadmissible, and 
that he is entitled to the properties men¬ 
tioned in Ex. 44 on his paying the proper 
amount to tho defondants. It is urged 
by way of reply that in view of S. 92, 
Evident e Act, i‘ is not open to the plain¬ 
tiff either to establish that tho transac¬ 
tion of 1892 in favour of Shankar was a 
mortgage or that either of the transac¬ 
tions between Shankar and Bhau was a 
mortgage. As regards tho two later tran¬ 
sactions, that is, tho transactions between 
Shankar and Bhau, it is enough to say 
that S. 92 lias no application as the pre¬ 
sent plaintiff was not a party to either 
of these two documents. S. 92 applies 
only to tho parties to these documents 
or their reprosontatives-in-interest. 

As regards the earlier transaction in 
favour of Shankar, it seems to me that 
under Prov. (l), S. 92, it is open to tho 
plaintiff to adduco evidence to prove any 
fact which would entitle him to a decree 
or order relating thereto such as fraud. 
His allegation in substance is one of 
fraud, namely, that though Bhau entered 
into tho transactions with tho full know¬ 
ledge of tho fact that Shankar was really 
a mortgagee and not the owner of tho 
property, ho now turns round and says 
that he had no such kuowledgo. Further, 
though in fact the transactions between 
him and Shankar wero really in tho 
naturo of mortgages entered into with 
tho consent and practically at the in¬ 
stance of the present plaintiff and his 
brother Bala, ho fraudulently maintains 
that tho conveyances are really salos as 
they in form are. Tho claim of Shankar 
under the deed of 1892 has been satisfied 
long ago. Whatever difficulty or doubt 
there may bo as to tho admissibility of 
tho oral evidence to prove tho real 
naturo of the transaction botwcon Shan¬ 
kar and Bala and Ganu, I think that it 
is removed by tho rocont judgment of 
their Lordships of tho Privy Council in 


Maung Kyin v. Ma Shwe La (l). Hav¬ 
ing regard to the facts and the decision 
in that case, I do not see how it can be 
contended in the present oase that as bet¬ 
ween the plaintiff and the defendants, 
S.92, Evidence Act, is a bar to the admis¬ 
sibility of oral evidence to show that the 
transaction between the plaintiff and his 
brother on the one hand and Shankar on 
the other was a mortgage and not an out- 
and-out-sale and to show further that 
the transactions between Shankar and 
Bhau were really mortgages and not 
sales. 

The further contention of defendant 1 
that there is no case of fraud set up in 
the plaint and that it is not open to the 
plaintiff’ to make out a case of fraud con¬ 
trary to his pleadings must bo disallowed. 
As T road the pleadings I think that the 
case which he ha9 succeeded in estab¬ 
lishing to tho satisfaction of the lower 
Courts is consistent with and sufficiently 
set forth in the pleadings!* Tho lower 
appellate Court has appreciated the evi¬ 
dence which I hold to bo admissible and 
has recorded its findings. On those find¬ 
ings tho defendants aro entitled to the 
sums which they advanced at the time 
of obtaining tho conveyances from Shan¬ 
kar and they are bound to convey tho 
properties either to Ganu or to Bala on 
tho sums being paid to them. Bala how¬ 
ever i9 dead and his heirs are not parties 
to the present suit. It is found by the 
lower Courts and not disputed now that 
the present plaintiff is not the heir of 
Bala. Besidos as between Bala and the 
present defendant 1 there was suit 
No. 302 of 1905, in which the present 
defendant 1 obtained a decree in respeot 
of tho properties which are mentioned in 
Ex. 45. It is unnecessary for tho pur¬ 
pose of this case to say anything as to- 
tho rights between the prosont defen¬ 
dants and Bala’s heirs in respeot of the 
properties mentioned in Ex. 45. I ex¬ 
press no opinion as to the effect of tho 
decree in tho suit of 1905 upon such 
rights. We are concerned with tho ad- 
judication of tho rights of tho present 
plaintiff' and tho defendants. Mr. Ivelkar 
has confined his claim in tho argument 
beforo us to tho properties mentioned in 
Ex. 44. In view of tho faots which 1 
have already stated it seems to mo that 


(1) A. I. K. 1917 P. O. 207 =45 0*1. 320 --0 
L B. R. 114 = 12 I. C. 012=44 I. A. 236 

II*. C.). 
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the proper decree under the circum¬ 
stances would be to allow the present 
plaintiQ possession of the properties 
mentioned in Ex. 44 on his paying Rupees 
200 to the defendants. I do not think 
that the defendants are entitled to inter¬ 
est exceeding the sum of Rs. 100 accord¬ 
ing to the rule of damdupat. This is 
practically admitted by the pleaders be¬ 
fore us. There will be no further order 
as to interest in view of the fact that the 
defendants have dispossessed the plain¬ 
tiff in virtue of a decreo of the Mamlat- 
dar’s Court. 

I would therefore set aside the decree 
of the lower appellate Court and allow 
the plaintiff’s claim for possession of the 
properties mentioned in Ex. 44 on his 
paying Rs. 200 to the defendants. Each 
party should bear his own costs in the 
trial Court and the plaintiff should have 
his costa in this Court and in the lower 
appellate Court from the defendants. 

Marten, J.— As we are differing from 
tho Judge of the lower appellate Court, 
1 wish to add this. At p. 3 he held on 
the facts us follows: 

"I r ho,( ' •bat at the execution of Exs. 41 
and 45, there was an era! agreement with defen¬ 
dant .io 1 wbereundor the lands were not sold 
to the latter out-and-out, but they were agreed 
to be r..-conveyed to pl.intiff and Bala or his 
heirs. I find that Exe. 44 and 45 were in 
the nature of ostensible sales or mortgages by 
conditional sale." 3 

Then the Judge of first instance on p. 9 
finds as follows: 

‘The plaintiff dees not appear to be a man of 
averago intelligence " 


Tlion lower down he says: 

‘■'Hio evidence on the rccord'goos to show thai 
defendant 1, the astuto nephew, seems tr 
have taken advantage of the simple plaintiff and 
his ''lie, who alsj being perhaps indebted a< 
the tunc consented to tho arrangement. Evcrv 
thinq Berms to have gone on smoothly until do 
fondants mother, i. e , plaintiffs sister whe 
formed a connecting link between the partie, 

ranlt t i hcr « ? <ath th « idea HUBS to hav< 

sciYCS „n 0 !J 0 de,on ^ an,s ’ mi,jd to ect them 

selves up is owners absolute." 

I think it is dour from the judgment 
of the lower appellate Court that the 
learned Judge would have found in 
favour of the plaintiff if ho ha 1 not 
thought himself precluded from so doing 
»>y the authorities on tho effect of S. 92 
J.videnco Act. At any rate it, is clear or> 
ho dates that the recent decision of the 

j my Council which rny brother Shah 
refer re 1 tho P’-rtios to. namely. Mnuug 

hcm ,: •’/ l 7 " S> 'l l ' C La (1) ’ co,llf1 not have 
on cited to tho learned Judge. The 


effect of that decision is state 1 on p. 244 
{of 44 /. .4.,) where Lord Shaw says: 

“The language of the section (viz., S. 02) in 
terms applies and applies alone as between the 
parties to any such instrument or their ropre- 
eentalives-in-intaroU. Wherever accordingly 
evidence is tendered as to a transaction with 
a third party it is not governed by the section 
or by tho rule of evidence which it contains and 
in such a case accordinglv the ordinary rules 
cf equity ard good conscience come into plav 
unhampered by the statutory restrictions.” 

Now it is clear that hero ns fares 
Ex. 44 is concerned or for the matter of 


that Lx. 4o, the plaintiff was not a party 
to it. lie did not oxrcuto flint deed 
nor I think can it ho said that he was a 
respresentotive in interest of tho party 
who did execute it, tamely, the original 
mortgagee Shankar. That being so the 
ca?e would seem to fall within the prin¬ 
ciples laid down by their Lordships of 
the Privy Council and accordingly S. 92 
would not prevent the real facts being 
known in this case as found by both the 
lower Courts. 

Then one of tho arguments of tho res. 
pondent was that you cannot do this be¬ 
cause at any rate as regards Ex. 21 the 
plaintiff was a party to that deed and 
therefore you cannot show that Ex. 21 
was a mortgage and consequently you 
cannot go into the subsequent transactions 
Exs. 44 and 45. That seems to me to l-o 
a fallacy. Even assuming for the sake of 
argument that Ex. 21 must ho taken to 
be a sale deed I see nothing to prevent 
evidence boing given as to an agreement 

entered into some six years later to troat 
Ex. 21 thenceforth as a mortgage and to 
enter into Ex. 41 as a transfer of that 
mortgage. Accordingly I think that as 
regards Ex. 44 tho judgment of the lower 
appellate Court must bo reversed. 

Now Mr. Kolkar for tho appollant is 
content to confine his claim to the pro- 
pet ty in Ex 14 and not to go into Ex. 15 

Tho lower appellate Court finds on p. 2 

that at eon.o time prior to Ex. 15 there 
must have been a separation between tho 
brothers.. It also appears to ho clear 
that Bala’s heir is his widow and not 
tho plaintiff. I think therefore our de¬ 
cision must bo confined to the lands in 
Ex. 44, i e. the property mortgaged by 
Ex. 41 but it should ho without pre. 
judico to any question • arising or that 
may arise under Ex. 45. As regards tlu* 
principal sum due under the mortgage I 
think tho decree in effect though not in 
form should ho for redemption of tho 
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mortgaged property on payment of the 
principal sum paid on the execution of 
Ex. 44, viz. Rs. 100, with interest not 
exceeding the sum of Rs. 100. I accord¬ 
ingly agree with the order which my 
brother Shah proposes to make includ¬ 
ing his order as to costs. 

G.P./r.K. Decree set aside. 
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Kajiji, J. 

Ramchandra Jagannath —Plaintiff. 

v. 

G. I. P. Ry. Co. —Defendants. 

Original Side Jurisdiction, Decided on 
21st February 1918. 

❖ (a) Railways Act (1890), S. 75— "Value 
of the articles” means intrinsic or market 
value and not special value to plaintiff. 

The term “value of the articles” in S. 75, 
means intrinsic or market value, i.e., the 
prico for which they would reasonably sell at 
the timo in the market as well as the value in 
the market, independent of any circumstances 
peculiar to the plaintiff. [P 149 C 2] 

❖❖(b) Railways Act (1890), S. 75—“Loss” 
— Negligent misdelivery is not loss under 
S. 75—Duty of carrier explained—Railway 
Company held liable for loss. 

Tho loss for which a Railway Company is 
protected from liability by S. 75 must be loss 
to tho Railway Company itself and it must bo 
loss which occurs while tho goods aro in tho 
custody of tho Company in their capacity as 
carriers, and cannot apply to a less to the owner. 
NcgliRont misdelivery of goods to a person other 
than tho owner is not such a loss as is contem¬ 
plated by S. 75. [P 149 0 2; P 150 C 1] 

Whether the goods are to be delivered to tho 
consignee at his house or at tho termination 
of the journey depends on agreement and on 
tho usual courso of business. If tho goods aro 
delivered at tho house to which they aro 
addressed, tho carrier has dono all ho contracted 
to do and tho mero fact that he delivers to 
somo other person than tho cousiguco at that 
house is no proof of breach of duty on his part. 
But if ho delivers at any other placo to any 
person other than tho consignee, ho docs so at 
his peril. But whore tho carrier is not bound 
to deliver at tho hou;o of tho cousigneo his 
liability ns carrier censes when ho has brought 
tho goods to tho station of destination and has 
tendered or delivered them within a reasonablo 
timo to tho consignee or has allowed tho con¬ 
signee reasonable timo in which to remove the 
goods. (P 150 O 1J 

Plaintiffs delivered 24 account books to tho 
defendant Railway Company for carriage to 
Nagpur. Tho books arrived safely at Nagpur, but 
wore negligently delivered to some person other 
than tho consignee. Tho intrinsic value of 
tho books was below Rs. 100. Tho plaintiff 
sued tho defondant Company for Rs. 25,000 as 
damages for the loss of the books: 

Held: that tho defendant's liability was not 
saved by S. 75, Inasmuch as (a) tho intrinsic 
value of the books was below Rs. 100 and 
(!>) the loss occurred not while the books were in 


the custody of the defendant company a 
carriers, but after their arrival at their des¬ 
tination. [P 150 C 21 

C. 11. Setalvad and M. A. Jinnah —for 
Plaintiff. 

H. Campbell and T. J. Strangman — 
for Defendants. 

Judgment. —The plaintiff in this suit 
claims from the defendant railway com- 
pamy Rs. 25,000 as damages. It appears 
that on 16th September 1916 the plain¬ 
tiff delivered to the defendant railway 
company at the Victoria Terminus Sta¬ 
tion a parcel containing 24 account books 
consigned to the plaintiff’s firm at Nag¬ 
pur for carriage from the Victoria Ter¬ 
minus Station to Nagpur. It appears 
that on or about 2lst September 1916 
the plaintiff’s agent presented the rail¬ 
way receipt and claimed delivery of the 
parcel in question, but he was informed 
by the defendant company’s agent that 
the parcel belonging to tho plaintiff had 
been received at Nagpur, but the same 
had hv mistake been delivered to a re¬ 
presentative of the Superintendent of the 
Central Jail at Nagpur, and it was after¬ 
wards ascertained that the jail authori¬ 
ties had practically all the aocount books 
contained in that parcel. The defen¬ 
dants say that the account books were 
writings within the moaning of the 
Sell. 2, Railways Act 1890, and that as 
the plaintiff oiaims more than Rs. 100 
in this suit and that as neither the 
plaintiff nor tho person sending or deli¬ 
vering the parcel to the defendant com¬ 
pany caused its value or contents to bo 
declared or declared them at tho timo 
of tho delivery as required by S. 75, 
Railways Act, they by virtue of the 
provisions of the said section are not 
responsible for the loss or destruction of 
the parcel or the aocount books, lienee 
the present suit. 

Pursuant to tho consent chamber order 

dated 20th December '1917, this suit 
appeared beforo mo for the trial of the 
preliminary issue, viz.: 

” whether tho defendants aro proteoted from 
liability to the 'plaintiff under S. 75. R«il>%n. 
Act, 1890 ” # _ __ 

Tho material portion of S. to runs 

f °” When any articles mentioned in Sob. 2 are 
contained in any parcel or package deliver^ to* 
railway administration for carriage by rail' y. 
and the value of such articles in the parcel « 

package exceeds Rs. 100, tho railway adm.nistra 
Bou shall not bo responsible for tho^)o»s. 
tion or deterioration of tho parcel or package 
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less the parson sending or delivering the parcel 
or package to the administration caused its value 
and contents to be declared or declared them at 
the time of the delivery of the parcel or package 
for carriage by railway and if so required by the 
administration, paid or engaged to pay a percent¬ 
age on the value bo declared by way of compensa¬ 
tion for increased risk. ” 

It is conceded by Mr. Setulvad for the 
plaintiff that the account hooks are in¬ 
cluded in the term “ writings ” men¬ 
tioned in item (1), Sch. 2, Railways Act 
1890. Mr. Sotalvadfor the plaintiff states 
that the value of the account books in 
question does not exceed Rs. 100 there¬ 
fore S. 75, Railways Act, 1890, has no 
application to the present case and 
further contends that even if the value 
exceeds Rs. 100, S. 75 does not exempt 
the Railway Company from liability ior 
the loss of the account books that has 
occurred by delivery of the parcel to a 
wrong person. The first question thoro. 
fore to determine is “ does the valuo of 
the articles in the.parcel, viz. the 21 ac¬ 
count hooks exceed Rs. 100" ? From the 
ovidenco recorded it appears that theso 
books of accounts when purchased cost 
the plaintiff between Rs. 60 and 70 nnd 
that if these had been sold either when 
they were delivered at tho Victoria Tor- 
minus Station or when they reached 
Nagpur would have fatched only a fow 
rupees as waste paper. It is contended by 
the counsel for the plaintiff that tho term 
value in S. 75 means intrinsic value 
or tho market value of the articles, and 
not a fancy value which a person sending 
or delivering a parcel or package puts on 
tho artielos in it. The word “ value " is 
unfortunately not defined in the Act. It is 
dear to my mind that tho term "value of 
the articles does not moan oo3t of tho 
articlos, for if the legislature intondel 
that term value" meant cost” it could 
have easily used tho word cost instead of 
tho word valuo. it seems to me, ho\vovor 
that wo got Bamo indication as to what 

tho legislature intended the word "valuo" 
to mean, if we look to the nature of 
tho articles montionol in Sch. 2 to the 
Act. Tho articles are gold, silver, plated 
articles, pearls, precious stonos, jovvels, 
watches, Government securities, hundis, 
bills o( oxohango, paintings, silks, etc., 
and if wo hear in mind theohjectof S. 75 
which is that tho railway administration 
receiving tho expected article, may ho 
apprised of its nature in ordor that it 
may give a proportionate degree of 
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protection and that Vs its incurk an ad<li- 
tional danger and risk, it should have a 
an increased compensation, it is clear 
that articles with which the legislature 
is dealing are valuable articles whoso 
intrinsic value is appreciable in the 
market. I therefore hold that value ofi 
the articles in S. 75 means intrinsic 1 
value of the articles, i. o., market valuo, 
i. o., tho price for which they would 
reasonably sell at the time in the market 
as well a9 the value in the market inde-j 
pondeutly of any circumstances peculiar 
to tho plaintiff. I am fortified in this 
opinion by tho cases of Stoessigcr v. South 
Eastern Ry . Co. (1) and Iilankensce v. 
London and North Western Hy . Co .. (2). 
Tim result is that the preliminary issue 
must he lound in tlie negative and against 
the defendants. Hut assuming that the 
interpretation 1 have put upon the term 

value is erroneons and that the value 
of the account books in question ex¬ 
ceeds Rs. 100 by aiding something for 
tho written portion contained in them 
and that the person sending or deliver¬ 
ing the parcel was hound to declare 
its value and contents and did not do so 
and the loss occurred, then tho question 
for determination is: 

“Docs S. 75, Uiilwav* \c( t 1990, «ivc absolute 
protection to tbc Railway Company for lo-s 
under cveiy circumstance?" 

Mr. Setalvad for the plaintilf has con¬ 
tended that S. 75 does not apply to a case 
of loss by misdelivery and that tho ap¬ 
plication of the section must he limited 
to the loss which occurs in their capacity 
as carriers, and that once tho goo Is reach 
its destination safely, the capacity of tho 
Railway Company as carriers ceases and 
that thereafter they hold them as 
bailees, and that loss under S. 75 
means loss to the Railway Company 
and not loss to the owner. In my 
opinion loss, on the truo construction of 
S. 75, ir, a loss by the carrier such as 
by abstraction by a stranger or by his 
own servants or by losing them from 
vehicles in tho course of carriage or by 
mislaying them so as not to know whore 
to find them and the like. It includes 
temporary as well as permanent loss. 1 
therefore hold that on the true construc¬ 
tion, of S. 75, Railways Act, 1890, loss 
for which a Railway Company is pro¬ 
tected from liability must bo loss to the 

(1) [1S54) 23 L.J. Q. B. 293. 

(2) [1882] 15 L. T. 701. 
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|Railway Company itself, and it must 
be loss which occurs while the goods are 
in their custody as carriers and cannot 
apply to a loss to the owner, and this is 
clear from Hearn v. London and South 
Western Railway Co. (3), where it was 
held that the loss or injury to goods 
againt which a carrier is protected by 11 
Geo. IV and I W ill 3, C. 68 (which is 
practically in the same terms as S. 75) 
is a loss by the carrier of the articles 
committed to him or injury to them 
whilst in his care, and not a loss sustained 
by the owner in consequence of non¬ 
delivery of the articles in due time or 
altogether, or the loss of the use 
of the articles by him. 

I think the interpretation put on 
the word loss” by Chatterji, J., in 
Changa Mai v. Bengal & N. W. Railway 
Co. (4) is correct, where he hold that 
negligent misdelivery of goods to a person 
other than the owner is not such a loss 
of goods within the meaning of S. 75. 
The following authorities were cited 
at the Bar: He ugh v. London and N. W. 
Railtvay Co. (5), M'Kean v. Mclver (6), 
Stephenson v. IIart( 7), Millen v. Brasch 
(8), Morritl v. North Eastern Railway 
Co. (9). After giving the best considera¬ 
tion to them, the principles deduciblo 
from these authorities are that whether 
the goods are to bo delivered to the 
jconsigneeat his house or at the termination 
of the journey depends on agreement and 
ou the usual course of business. If the 
goods are delivered at the house to whioh 
they are addressed, the carrier has done 
all ho contracted to do and the more fact 
that ho delivers to some other person 
than the consignee at that house is no 
proof of breach of duty on his part. But 
if he delivers at any other place to any 
person other than the consignee, he does 
,so at his peril. But whore the carrier 
is not bound to deliver at the house of 
the consignee, his liabilityasciriior ceases 
When ho has brought the goods to the 
station of destination and has tendered 
or delivered them within a reasonable 
time to the consignee or has allowed the 
consignee reasonable time in which to 
remove the goods. What that time is 

(3) [1875] 10 Ex. 793. 

(4) [1807] C P. R. 1897. 

(6) [1370] 5 Ex. 51. 

(G) [1871] G Ex. 36—40 L. J. Ex. 30. 

(7) [1828] 1 Ilin R . 47G. 

(8) [1883] 10 Q 13. D. 142=52 L. J. Q. B. 127. 

(9) [ 187G] 1 Q. 13. D. 302=45 L. J. Q. B. 289. 


must depend upon the circumstances o 
each particular case. 

In this case the parcel arrived at 
Nagpur safely' and wa9 delivered by the 
agent of the Railway Company toa person 
other than the consignee, and as the loss 
occurred after delivery to the wrong 
person, I hold that S. 75, Railway's Act, 
offers no protection to the defendant 
Company and therefore the preliminary 
issue must be found against the defen¬ 
dants and in the negative. Costs-of the 
hearing of the preliminary issue will be 
costs in the cause. 

G.p./r.k. Order accordingly. 
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Shah and Marten, JJ. 
Amirsaheb Balamiya Patil — Appli¬ 
cant. 

v. 

Emperor —Opposite party. 

Criminal Revn. Appln. No. 353 of 1917 
Decided on 24th January 1918 from 
conviction a id sentence paased by Third 

Class Magistrate, Bhiwandi. 

Forest Act (7 of 1878), S«. 25 (i), 31 (j), 
R. 3 (a)—Shooting tiger in rexerved forest 
without license to protect property is offence 
under S. 25. 

Under rule 3 (a) of the rules made by tho 
Bombay Government under S. 25 (i)and S. 81 (j), 
hunting and shooting in a reserved forost are 
prohibited except under a license to be obtained 
from the Conservator of Forests [P 151 0 1] 

Somo accused’s cattlo wore killed by a tiger 
and with a view to prevent further injury to 
his property tho accused successfully tracked 
and shot a tiger without a liconse in a reserved 
forest, to which tho rules made by tho Local 
Government under S. 25 (i) and S. 31 (j) had 
been duly npplied: 

Meld, that the accused was guilty of an 
offoncc under S. 25 (i). IP 151 C 1] 

W. B. Pradhan —for Applicant. 

S. S. Patkar —for the Crown. 

Shah, J .—The accused in this case 
has been convicted under S. 25, Cl. (i), 
Forest Act (7 of 1878). Lie is found to 
have successfully tracked and shot a tiger 
without a license in a reserved forest ta 
which tho rules made by tho Local Gov¬ 
ernment tindor S. 25 (i) aud S. 31, Cl. (j), 
have been duly applied. The case for 
the accused was that some of his cattle 
were killed by a tiger and that with a 
view to prevent further injury to his 
proportv l»o wanted to trace the tiger in 
tho forest. Both the lower Courts have 
proceeded on tho assumption that the 
accused’s cattlo were killed by a tiger; 
and from the arguments before us, it is 
clear that tho accused’s cattle were killed 
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by a tiger and that bis objeot in going to 
the fore9t and shooting the tiger was to 
prevent further injury to his property. 

In dealing with the question of self- 
defence, the learned Magistrate in appeal 
9eems to mo to have taken a somewhat 
narrow view of its scope. It may bo, as 
the learned Magistrate points out, that 
the accused went in search of the tiger 
and shot the animal, not to avert the 
attack by the animal on him but pro¬ 
bably because he wanted to kill the 
animal. The point as to whether the 
aeoused shot the tiger to avert the attack 
by the animal on him or whether he 
found it, does not seem to rne to bo of 
any importance for the purpose of this 
case. Broadly speaking, it is a case in 
which the accused, with a view to pro¬ 
tect hi9 property, went to the forest, 
tracked and shot the tiger. lie did this 
however without a license as required by 
the rules to which I have roforrod, and 
the whole point in the cnse is whether 
the prohibition under R. 3 (a) against 
hunting and shooting without a license is 
absolute. After a careful consideration 
of the rules, it seems to me that under 
R- 3 (a) hunting and shooting aro pro¬ 
hibited except under a license to be 
obtained from the Conservator of Forests. 
Suoh a license was not obtained. Whe¬ 
ther it is necessary, for tho purpose of 
strict conservation or for the preserva¬ 
tion of animals which aro becoming rare 
or for both these purposes, to prohibit 
hunting and shooting in a rosorvod forest 
except under a license so a3 to prevent a 
person from hunting and shooting with¬ 
out a license a tiger or any other wild 
animal oven for the protection of his 
property or person, is a question which 
the Bocal Government have to consider 
and decide. It is really a question of 
policy under tho Forest Act upon which 
1 express no opinion. 

I feel oloar however that without a 
license, oven undor Hie circumstances 
undor which tho accused is found to 
have acted, he cmnot hunt or shoot in a 
reserved forest to which these rules have 
boon made applicable. I am therefore of 
opinion that the conviction under S. 25 
(ij must be allirmod. Having regard to 
tho fact that tho accused acted in a 
manner in which a person, who 30 cattle 
were killod by a tiger, would naturally 
act, I think that a nomial sentonce 
would ho sutlicient in this caso. Accord- 
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ingly I voduce l. one t > one rupee and 
direct the oxceas. it paid, to he refunded. 
I see no reason to disturb the order 
relating to the skin. 

Marten, J.— I think the accused here 
has committed a technical* offenco for 
which a nominal penalty of fine is 
adequate. He committed an olfonce, 
namely, that of hunting and shooting in 
a reserve 1 forest, because he deliberately 
went into this forest in search of this 
tiger which he eventually shot. Whe¬ 
ther at or about tho actual moment of 
shooting, the tiger attacked him or he 
attacked the tiger sejms tome irrelevant. 
Personally I rather read the Magistrate's 
observations as to self-defence to refer 
to a hypothetical case, whore a man is 
walking in a reserved forest quite in¬ 
nocently though possibly armed with a 
gun and is then suddenly attacked by a 
wild animal which he has no license to 
shoot. Even in such a case the Magis¬ 
trate raises tho doubt whether techni¬ 
cally an offence whould not be commit¬ 
ted under this Act. But turning to the 
faots of tho present caso, I call it a 
technical offence because this man, viz., 
the accused, did not go into the forest in 
the more ordinary sense of hunting and 
shooting, viz., for sport. lie wont for 
the protection of his property, for it 
appears to be "uncontradicted that he had 
already suffored very serious loss in his 
cattlo and other animals by tho attacks 
of this particular tiger. I do not know 
how much longer he can reasonably ho 
supposed bo go on suffering these losses, 
and undor all Hie circumstances of the 
case. I think tho justice of the case will 
ho met by reducing tho lino to one rupee. 

The order as regards tho skin of course 
stands. 

G P./R.K. Sentence reduced. 
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Shaii and Kkmp, J.l. 

Maganlal Khemchand, In re — Com¬ 
plainant. 

Criminal Ref. No. 13 of 1918, Decided 
on 14th March 191H, by Dist. Magistrate, 
Broach. 

Bombay Villas* Police Act (1867), S 15 — 
Comminion under, iftued to Police Patel — 
He bn a no power to inflict fine for making 
fftl»e complaint. 

A Police Patel, to whom a commission has 
been issued under S. 15 has no power to inflict 
a lino on w complainant for making a f.ilse com- 
plaint. [|> 150 0 i] 


152 Bombay Gopal v. Bhagirthi 1918 


Judgment.—We think that under the 
Village Police Act the Police Patel, to 
whom a commission has been issued 
under S. 15 of the Act, has no power to 
inflict any fine on the complainant for a 
'false complaint. We therefore set aside 
the order made by the Village Patel 
directing the complainantto pay a fine of 
Rs. 2 and direct the fine to be refunded 
to the complainant. 

G.P./r.K. Order set aside. 
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Batchelor, Ag. C. J. and Kemp, J. 

Gopal Anant Bhagvat —Plaintiff—Ap¬ 
pellant. 

v. 

Bhagirthi Gopal Qokhale and others 

— Defendants—Respondents. 

First Appeal No. 214 of 1915, Decided 
on 11th January 1918, from decision of 
1st Class Sub-Judge, Thnua, in Suit No. 
33 of 1912. 

Transfer of Property Act (1882), S. 63 

— Khoti tenant cannot transfer holding with¬ 
out khot's permission—Mortgage of khoti 
land — Mortgagee purchasing occupancy hold 
ing without khot's con sent—He is not entitled 
to be re imbursed under S. 63. 

A khoti tenant in tho Kolaba District cannot 
transfer his occupancy holding without tho 
permission of tho khot, and if he does so, tho 
khot is entitled to re-outer without any liability 
to ro-imburso tho purchaser for tho inonoy which 
ho has spent on the purchase. (T 152 0 2) 

Where a mortgagee of a khoti village purchased 
somo occupancy holdings without the khot’s 
permission: 

Held: that the khot was entitled to treat the 
holdings ns accessions to tho mortgaged property 
and that the mortgagee was not entitled to bi 
ro-imbursed under S. 68. [P 152 C l] 

p. V. Kane —for Appellant. 

P. B. Shingne —for Respondent. 

Judgment —In this appeal there is 
only one point which arises for our de¬ 
cision, and that is as to the legal position 
of those parties in regard to the lands 
which came into tho possession of tho 
defendants 1 y purchase from occupancy 
tenants. It is tho plaintiff-appellant's 
caso that these lands have boon accessions 
to tho mortgage 1 property, since tho 
purchase hv the defendants from tho oc¬ 
cupancy tenants was without tho consent 
of tho khot, so that the lands became for¬ 
feitable at tho option of the khot. It is 
not denied that, as a matter of fact, no 
consent of tho khot was obtained to these 
alienations. That being so, it appears to 
me that tho law, as it has boon laid down 


by this Court, is in favour of the appel* 
lant’s argument. 

The village in question is Khadkavli, a 
village in the Ivolaba District. In Hari 
Ganu Bhagade v. Gangadhar Vithal 
Gulavani (l) the legal relation between 
khots and occupancy tenants in the vil¬ 
lages of the Kolaba District was consi¬ 
dered by this Court. The case was fully 
argued, and the decision of theCourt was 
that the khoti tenant in the Kolaba 
District cannot transfer bis occupancy 
holding without the permission of the 
khot, and that, if he does so, the khot is 
entitled to re-enter. I cannot follow the 
learned Subordinate Judge's view that 
this decision must be restricted to the 
particular village of Pen from whioh, as 
it happens, the litigation in that case 
came. The decision on its face refers to 
the Kolaba District as a whole, and 
ought, I think, to be accepted by us upon 
that footing. In any event, the learned 
Judge below himself concedes, what is 
obvious, that the decision, if not con¬ 
clusive, is of tho greatest evidential value 
in the present suit. Even upon that 
footing, it would, I think, serve to sustain 
the plaintiff's case, seeing that there is 
not. in my opinion, any counter-evidence 
to balanoe it. The learned Judge him¬ 
self has pointed out that the two wit¬ 
nesses called on behalf of the defen¬ 
dants are of no importance, and that 
estimate of their value has not been chal¬ 
lenged by Mr. Shingne. 

As to the four purchases made by Lelo 
and Bhavo and others, the instances are 
too recent to ho of much value, and are 
themselves not free from suspicion. It 
is true that tho entry in the Record of 
Rights is at first sight in favour of the 
defendants, but this record was admit¬ 
tedly not made until 1914, that is two 
years after tho commencement of this 
litigation, and the defendants agent 
admits that it was ho who supplied tho 
information upon which this entry in 
the record was made. The learned Sub¬ 
ordinate Judge is no doubtlperfeotly right 
when lie complains that neither of t io 
parties to this litigation ha9 really strug¬ 
gled to put tho Court in possession of tho 
best materials upon which to come to a 
decision. But in tho state of the record 
as it stands. lean discover nothing to 
outweigh tho force of the decision of tins 
Co urt in Bart Ganu Bhag ade v. Gang*! 

(1) [1917] 37 I. 0.299. - 
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dhar Vithal Oulavni (l). I think we 
must give effect to that deoision, and 
allow the present appeal in respect of 
the lands purchased by the defendants 
from the occupancy teuaDts. In regard 
to Mr. Shingoe's contention that upon 
that finding bis clients should be entitled 
to be re imbursed under S. 63, T. P. Act. 
the contention must, I think, be disal¬ 
lowed. If, as wo hold, the plaintiff is 
entitled to resume this land, he is entit¬ 
led to resume it without payment, and 
khot s right to forfeit because the sale 
was made without his consent, cannot, 
in my opinion, be fettered by any liabi¬ 
lity to re-imburse the purchaser for the 
money which lie has spent on a purchase 
which so far as the khot is concerned is 
of no validity. 

Upon these grounds the decree of the 
lower Court must be modified by the 
addition of a direction that the plaintiff 
is entitled to share in the khoti nisbat 
lands forfeited by the defendants since 
the date of the mortgage, and in the 
lands acquired by the defendants by 
purchase from the occupancy tenants. 
The costs of the partition to bo borne 
by each party in proportion to his share. 
The appellant must have the costs of the 
appeal. As to the costs of the trial 
Court, the trial Court’s order will stand. 

G.P./R.K. Decree modified. 
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Beaman and Heaton, JJ. 

Bn puji Na rayan Ch itnis and nth, rs 
Plaintiffs—Appellants. 

v. 

Bhagwant Dal want C In tins -Dofen 
ant—Respondent. 

Second Appeal No. 10GS of 1910, I 
cided on 31st January 1918, from decisi 
of Asst. Judge.. Satara, in Appeal No. 
of 1915. 

Landlord and Tenant—Eject ment — Burd 
title' 00 * *' ,le '* ° n P la ' n t'ff — Posienc 

In a nuit in ojeotment the plaintiff must pr< 
Rood title and tlioro is no onus on the dcfendii 
to prove title relatively good or hud at all. 

It needs 12 (nil years’ possession to make tit 
and therefore where a plaintiff fails to prove an 
thing more than possession within 12 years 
suit the onus is not shifted on to the defend* 
to prove K 00 <i title. [|> 153 ^ 

N. M. Samarth —for Appollantd. 

^*} f ' lor Hespon<lent. 

Judgment. Tho point taken before 
>9 that although the plaintiffs have he. 
hold by both the Courts not to havoprovi 


any title still the fact that they were 
once in possession within 12 years of suit 
throws the onus of proving good title on 
the defendants. Doubtless there is some 
case law authority which might ho cons¬ 
trued into supporting such a proposition. 
We however prefer to follow the simple 
law established ever since the English 
Courts settled any principles of law at all 
that in a suit in ejectment the plaintiff) 
must prove good title and that there is| 
no onus on the defendant to prove title 
relatively good or had ut all. Hero the 
plaintiffs have attempted to prove title 
and have proved some gears’ possession. 
But it needs 12 full yeurs to make title. 
Both the Courts have found that the 
plaintiffs have no title. It i9 not dis¬ 
puted that that finding of fact is hiudiug 
upon us, and wo are unahle to see how 
in the face of it any relief can be decree! 
to the plaintiff's in this form of action. 

Wo must therefore dismiss the appeal 
with all costs. 

G.P./R.K. Appeal dismissed, 
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Beaman and Heaton, JJ. 

Ramanbhai M Nilkanth — Appellant. 

v. 

Ghashiram Radiiprasad — Respondent. 

First Appeal No. 108 of 1916, Deoided 
on 30th January 1918. from decision of 
Dist. Judge, Ahmolahad, in Misc. Applu 
No. 11 of 1911. 

Company—Application to take shares on 
condition—Condition not fulfilled— Liquida - 
tion —Share holder is not liable as share- 
holder. 

Petitioner agreed with an agent of A' Bank to 
take 100 share; In the Bank on condition that ho 
was appointed cashier .of ono of the branches of 
the Bank. In pursuance of this agreement ho 
applied for 100 shares, paid the deposit monev 
and vva* . ntered on the register. Subsequently 
h«- found himself nn.thle to take up lint other 300 
sharcF. He Was not appointed cashier of tiio 
branch Bauk and the agreement fell through. 
On the Bank going into liquidation: 

-llebl; that the application ol the petitioner 
for the 100 ehares was conditional on his being 
appointed c ishier of tin. branch -Bank, and that 
thut condition not having been iullilled the peti¬ 
tioner could not be treated as v share holder in 
respect of the 100 . hares applied for by him 

'll* 16GC1) 

D. N. Thul;oi for Appellant. 

o/. II. Vakil for Respondent. 

Beaman, J. I think that the appli¬ 
cant's case in respect of the 100 prefer¬ 
ence shares cannot bo distinguished in 
any ossontial from Rogers’ case, Univcr - 
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sal Banking Co., In re (1). There Rogers 
desired to become the local agent of the 
company and was told by the Conipany’9 
Agent that before being so appointed he 
must take up 100 shares. He accordingly 
applied for 100 shares, the agent at the 
same time wiring to the Directors and 
stating the condition. Presently Rogers 
found that he was unable to pay the de¬ 
posits and in consequence the Directors 
declined to appoint him local agent. 
Upon these facts it was held that there 
Imd been a conditional application, and 
if the allotment had likewise been con¬ 
ditional the condition had not been ful¬ 
filled; and if it had been unconditional, 
then there was no agreement between the 
parties. Sir William Page Wood, L. J., 
said that to constitute a binding agree¬ 
ment of this kind there must be an ap¬ 
plication, an allotment and notice of al¬ 
lotment, and that where, of course, the 
application was conditional and known 
to be conditional at the time it roaohed 
the Directors, they were not at liberty 
to allot unconditionally so as to make a 
binding agreement by which the appli¬ 
cant became a member of the company. 

In this judgment of the Lord Justice 
I do not find the word “precedent’ used 
as qualifying “condition” and I very 
muoh doubt whether where the condition 
is regarded not from the point of time 
at which it is made (for there it mu9t in 
every case of this kind he strictly a con¬ 
dition precedent) hut from the time when 
its fulfilment is expootod, no very dear 
lino of distinction can lie drawn ami 
maintained hot ween a condition prece¬ 
dent and a condition subsequent. To 
take two cases at random, tho case al¬ 
ready referred to and Fisher'souse, South- 
port and West Lancashire Banking Co., 
In re (2). it will be found that in both 
tho fulfilment of tho condition appears to 
havo boon expected after tho allotment 
was made. Yet in tho first case it was 
held that Rogers had not agreed to bo- 
come a member of tho company because 
tho condition was nob fulfilled, while in 
tho other case it was held that the con¬ 
dition upon which Fisher agreed to take 
the shares was a condition subsequent, 
and beforo tho company was called on to 
fulfil it. it had gone into liquidation and 
become incapable of doing so. The Court 
there entertained no doubt but that 

(1) [1868]1 Oh. 633 * 

(2) [ 188G] 81 Ch. D. 120. 
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Fisher had agreed to become a member 
of the company and that the non-fulfil¬ 
ment of the condition subsequent did 
not absolve him from being called upon 
as a contributory when the company 
wont into liquidation. Probably the best 
criterion is that suggested, I think, by 
Lord Cairns in Elkingtons case (3), that 
in all cases of this kind where a condition 
is in dispute the Court should look at the 
intention of the party applying for the 
shares and decide whether it was his in¬ 
tention to agree at the time he made the 
application to become a member of the 
company in prenti or only in futuro 
after the condition had been fulfilled. 
Applying that test to the facts before us, 

I have no doubt that it was not the in¬ 
tention of the applicant here to become 
a member of the opponent company un¬ 
til he had been appointed their cashier 
in Lucknow. Hi9 case briefly is that he 
agreed with one Teluram, who was noting 
as agent for the company in Lucknow, 
to take up 100 preference shares on con¬ 
dition that the company would appoint 
him their cashier in the new branch they 
then contemplated opening in Lucknow. 
It is true that there is no evidence that 
that condition was communicated to the 
Directors of the company in Ahmedabad 
along with the applicant’s application 
for 100 shares. 

Those shares appear to have been duly 
allotted to him on 5th Decomber 1910, 
and it is really a question of fact whe¬ 
ther tho Directors wore aware at tho 
time of tho allotment, of the condition 
annexed to the application. I thiuk that 
their letters of 10th and 15th December 
show very clearly that they wore. The 
full agreement was, as alleged by the ap¬ 
plicant, that ho was to take up 400 pre¬ 
ference shares in all and upon doing so 
was to be appointed cashier in Lucknow. 

In fact ho only applied for 100 shares 
and the letter of 10th December from 
tho Directors shows that they wore fully 
awaro of tho agreement entered into bet¬ 
ween tho applicant and Teluram, for 
they there called upon him to take up tho 
remaining 300 shores. Five days later 
it is clear that they had received some 
communication from him intimating that 
ho was not in a position to take up thi® 
block. They thereupon wrote on loth 
December in rather vague language thus. 


(3) [1867] 2 Ch. 511. 
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“We have written to our Manager to settle 
the matter in the b«st interest both of ycurrelf 
and the Bauk. We trust a satisfactory arrange¬ 
ment will be arrived at.” 

The application for 100 shares had 
been accompanied by the Re. 5 per share 
Application deposit required by the rules. 
There i9 no evidence to show that if 100 
eharos were actually allotted, upon what 
terms they were allotcd or whether the 
further Rs. 15 per share on allotment 
was demanded from the applicant. It is 
certain however that he never paid it. 

Thus matters stood, and on the appli¬ 
cant s allegation he was entitled to as¬ 
sume that the proposed agreement had 
fallen through until April 1911, when 
Teluram wrote to him, saying that he 
had sold him 100 shares in the ordinary 
course aoting as the agent for the oppo¬ 
nent Bank, just as he might have sold 
them to any other member of the public, 
and calling upon him to pay Rs. 4,500. 
Now, the terms upon which these pre¬ 
ference shares were issued were: Rs. 5 
on application, Rs. 15 on allotment and 
Re. 10 a month for three months. It 
thus becomes apparent that the sum of 
Rs. 4,500 demanded by Teluram in April 
1911 might have boon due upon the 100 
shares or might have represented the 
allotment payment on 300 shares. How. 
ever that may be. on 3rd May the appli¬ 
cant wrote repudiating all liability what¬ 
ever for the 100 shares and demanding 
his application deposit back. Then, on 
8th July 1911, the Directors of the Bank 
wroto to the applicant informing him 
that all these arrangements were now to 
bo deemed cancelled. 

Such arc the facts before us relating 
to these 100 preference shares. Upon 
those facts I entertain no doubt but that 
the Directors of the Bank wero well 
aware on 5th December 1910 that the 
application for the 100 preference sharos 
was conditional in the manner now alleged 
by the applicant. I have felt some doubt 
and difficulty upon one point, and one 
point only, and that is whether this 
application for 100 shares can ho sepa¬ 
rated from the agreement as a whole 

which was to take up 400 shares as the 

price of being appointed cashier of tho 
liUokuow branch. 11 is arguahloof course 
that it can, and that it must, ho treated 
a« an ontiroly unconditional application 
1 think howevor that tho letters written 
by the opponent Bank on 10th and 15th 


December show clearly that this never 
was the understanding of the parties 
themselves. And in matters of this kind 
the chief object of the Court should be to 
get at tho truth of tho matter as to what 
was in the mind of the contracting parties 
and so do, as far as possible, justice bet¬ 
ween them under the law. I take it that 
this application for 100 shares out of 
400 shares was merely in the nature of 
an instalment, or perhaps earnest money 
binding the contract which afterwards 
fell through. I think the whole course 
of subsequent dealings between the parties 
evidenced by tho correspondedce, to which 
I have referred, shows that this too was 
the understanding of the opponent Bank 
and that by July 1911 they had given up 
all idea of compelling the applicant to 
complete his agreement or holdiug him 
hound by the instalment application, as 
I call it, for 100 shares which had been 
received and the allotment apparently 
made by 5th December 1910. Thus, 
then, I should come to the same conclu¬ 
sion upon this part of the case as the 
Court in England 'came to in Rogers 
case (1), namely, that the applicant did 
not intend to agree to become a member 
of the company in proesenti as from 5th 
December 1910. He is therefore in my 
opinion entitled to he struck off the 
rogister of preference share holders and 
cannot bo called upon as a contributory 
on that account. 

The case is altogether different with 
regard to the 100 ordinary shares, which 
from the meagre materials before us 
we must suppose to nave been applied 
for and alloted on or about 7th July 
1911. The applicant’s case hero is of a 
very curious character. He alleges that 
when the agreement for tho purchase of 
400 proferonce shares broke down, a 
further agreement was made between 
himself and the company that the latter 
should retain the Rs. 500 application 
deposit accompanying his application 
or 100 preference shares of 5th Decern- 
>or and should add to this Its. 500 
more, evidenced by the entries of 7th 
duly 1911 and with Rs. 1,000 thus in 
their hands should purchase for him 100 
fully paid-up ordinary A shares. The 
acts are however that he appears to have 
’een ontorod on tho register as a holder 
oi IUU ordinary shares, iut 100 ordinary 
A shares. It. is clear that lie paid Rupees 
OUU on or about 7th luly an 1 that is 
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what he would have paid on an applica¬ 
tion and allotment for 100 ordinary 
shares. But what is decisive of the case 
he is now setting up is the fact not dis¬ 
puted that the ordinary A shares were 
not sanctioned or issued until the month 
of September 1911. I find it impossible 
therefore to believe that he could have 
applied for 100 such shares paying Rs. 5. 
per share on application as early as 7th 
July 1911. Now, the allotment of these 
shares was, as far as I can discover from 
these materials, made a month later, on 
7th August. Up to that time he appears 
to have been credited 'with Rs. 300, 
which will he the amount required on 
allotment; and this sum was debited to 
him on 7th August 1911. Thus the 
Rs. 500 represented Rs. 2 per share on 
application and Rs. 3 per share on allot¬ 
ment, the whole transaction being com¬ 
plete and the allotment made by 7th 
August 1911. In respect of this uo 
allegation whatever of any condition pre¬ 
cedent or subsequent is made by the 
applicant. Mo merely meets the facts 
by the explanation I have already sot 
forth and that explanation appears to me 
to be uecssarily false. In these circum¬ 
stances I see no reason to doubt that he 
rightly appears on the list of ordinary 
sharo-holders as a holder of 100 shares 
and is liable to be called upon as a con¬ 
tributory to that extent. 

Tlius upon the first point I would 
agreo with the conclusion reached by the 
learned trial Judge, while on the second 
point 1 differ from him and would amend 
his order and direct that the applicant 
be put upon the A list as a ahare-holdor 
to tho extent of 100 ordinary shares. In 
the facts of tho case we thinlc that 
each party should boar his own costs 
throughout. Cross objections dismissed 
with costs. 

Heaton. J —Wo aro dealing with this 
matter on the evidence which was ac¬ 
cepted and recorded by tho lower appel¬ 
late Court. In respoct of threo items it 
has been contended that we ought not to 
rocoivo tho ovidence. The first two items 
aro letters purporting to come from tho 
Bank dated 10th and 15th Decomhor 
1910. It is said, they wore rocoived in 
ovidence by the Judge at a period so late 
in the proceedings that bo was not justi¬ 
fied in then receiving them. It is also 
contended that theso two lottors aro not 
provod to have been signed by tho Agents 


of the Bank I think both objection 
fail. 

It is not shown that these docu- 
ments were not put in at the first real 
hearing of the case by the Judge. All 
that the law requires is that they should 
be put in at the first hearing, Then 
they were put in as letters written on 
the letter-paper of the Agents of the Bank 
and as bearing the signatures cf those 
Agents, and it was not objooted at the 
time that they were not the letters of 
the Agents. I think therefore that they 
were properly received without any 
further formal proof of the signatures. 
Item 3 is the letter of 8th July which 
it is said, contains a sentence, which was 
not in that letter originally but was in¬ 
terpolated afterwards for the purpose of 
making it bear a meaning which the 
original did not boar. We have consi¬ 
dered all that can be said in favour of 


this objection and havo come to the con¬ 
clusion that the letter is a genuine letter. 
There is also to my thinking no doubt 
that the petitioner's name did appear 
both on the register of preference shares 
and the register of ordinary shares as a 
holder of 100 shares in eaoh oase. The 
registers are not forthcoming. It is said 
that they havo been burnt. But we know 
from what is called the summaries seat 
half yearly to tho Registrar of Compauios 
that tho name of tho petitioner did ap¬ 
pear in these registers. For the rest, we 
havo to deal with the case mainly on such 
correspondence as is forthcoming, and it 
is not the whole correspondence. To take 
first tho question as to whether the peti¬ 
tioner ought to bo placod on tho list of 
contributories as ft holder of 100 pre¬ 
ference shares: this question appears to 
mo to bo a question of fact, which wo 
have to determine on the evidence. I 


gather from the numerous English cases, 
to which we have been referred, that a 
similar question has in England been dealt 
with as a question of fact to bo deter¬ 
mined on the ovi lenco and circumstances 
3 ( the oase. Turning to tho Companies 
Act, the particular point which we have 
to determine is whether as stated in 
5. 45 of the Act the petitioner had 

igreel with the company to become 
i' member of the company. We know 
ivhab the contract was between him and 
be company, for its terms, 1 “ . 

nitted. have been clearly brought ° j 
ho evidence and the discussion of 
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evidonoe. The oontraot was that if the 
petitioner took 400 preference shares he 
wa9 to be appointel cashier of the Luck¬ 
now branch of the Bank. In pursuance 
of this contract, the petitioner applied 
for 100 only of preference shares, lie 
paid the deposit money and ho was en¬ 
tered on the register. 

He found himself unable to take up 
the other 300 shares. He was not ap¬ 
pointed cashier of the branch bank, and, 
as the correspondence shows, the contract 
wont off It remains therefore to deter¬ 
mine whether in respect of the 100shares 
tho petitioner can be regarded as having 
agreed to become a member of the com¬ 
pany. I have come to the conclusion, 
liko my learned brother, that it cannot 
bo so held. There never was any con¬ 
tract that tho petitioner should take up 
100 preference shares of tho company. 
His doing so was in fact merely a step 
in pursuance of another and bigger con¬ 
tract. That contract foil through and 
not very long afterwards the petitioner 
repudiated his position as a share-holder 
for 100 shares. Those being tho facts. I 
cannot hold that ho did agreo to become 
Bharo-holder for 100 shares. I was for 
some time hesitating because it seemed to 
me that if the contentions were reversed, 
that if it was the company that was con¬ 
tending that he was not a sharo-hollor 
and tho petitioner who was contending 
that ho was, tho petitioner would have a 
very strong ease, because his name was 
entered in the register and kept there. 
Though for a considerable time I was of 
opinion that this argument had much 
weight I have now come to the conclu- 
sion that in reality it has no weight at 
all for this reason: if it was tho com¬ 
pany who was maintaining that the peti¬ 
tioner was not a share.holder and the 
petitioner who was maintaining that ho 
was, the facts could not have boon in any 
way similar to tho faots we have in this 
oise. I agree therefore that tho petitioner 

should not bo continued on tho list of 

contributories in respect of 100 preference 
enaros. 

T agree with what my learned brother 
has said on tho othor park of the case, 
and that his namo should ho ontorol on 

c °utrihutorio3 in respect of 
100 or linary shares. 

o.p./r.k. 
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Beaman and Heaton, J.f. 

Till a using Iiagho — Plaintiff — Appli¬ 
cant. 

v. 

Chaganir.im llarchand — Defendant— 
Opposite Party, 

Civil Appln. No. 57 of 1917, Decided 
on 24th January 191ft, from au order of 
Asst. Judge, Dliulia, in Appeal No. 83 of 
1910. 

(aI Civil P. C. (19081, S. 115 and 0.41. 

R. 23—Appeal disposed of under R. 23 — 
Refund of Court fee—Provisions of S. 13. 
Court-fees Act are imperative — Refusal to 
grant certificate is either illegality or mate rial 
irregularity—Court fees Act (1 870), S. 13. 

Where au appellate Court disposes of au appeal 
under R. 23, O. 41, the provisions of S. 13, Court- 
fees Act, automatically come into operation and 
tho Court is bound to graut a certificate under that 
section. Tho refusil of the Court to graut tho 
certificate amounts ta a refusal to do what the 
law specifically says the Court must do and is 
either iu illegality or a material irregularity 
within the meaning of S. 115. [P 15S 0 2) 

(b) Civil P. C. (1908), Ss 115 and 151 — 

S. 151 is not intended to give authority of 
supplemental jurisdiction to superior Court* 
to that conferred by S. 115. 

Per /Iranian, J .—S. 151, Civil P. C. is intonded 
to empower Courts to deal with their own decroos 
and orders and is not intended to give authority 
to superior Courts by way of conferring supple¬ 
mental jurisdiction to that conferred hy S. 115 
of the Code. IP 157 C 2] 

P. V. Nijsure —for Applicant. 

P. V. Kane —for Opposite Party. 

Beaman, J. —I think it necessary to 
express my own emphatic opiniou that 
an application of this kind is not within 
the scopeor intention of S. 151, Civil P. G. 
Nor does that soctiou confer upon us 
jurisdiction to deal with errors of this 
kind. I think it is very clear that that 
section is intended to empower Courts to 
doal with their own decrees and orders 
and was not intonded to give authority 
to superior Courts hy way of conferring 
supplemental jurisdiction to that con¬ 
ferred hy S. 115. But I think that this 
is a gool case under S. 115. What has 
happened is very clear. The trial Court 
hold that tho present applicant was not 
an agriculturist on tho ground that the 
question was ros judicata On appoal. 
t.ho learned Judge hold that the question 
was not res judicata and remanded the 
case under O. 41, It. 23. Of that there 
can ho no doubt whatever. Whoro that 
happons, S. Id, Court-fees Act makes it 
compulsory upon tho Court to grant tho 
certificate mentioned in thateoction. The 
Court has no discretion in tho matter. 


Decree varied. 
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The learned Judgo of the lower appellate 
Court appears to have confused the matter 
before him in such a way as to have 
entirely lost sight of the imperative re¬ 
quirements of S. 13, Court-fees Act. 
Were it necessary to examine his reasoning, 
it would be I think, very easy to show that 
he entirely missed the point and over¬ 
looked the obvious policy and intention 
of that section. It is however quite 
enough to say that as soon as he made 
his order of remand under O. 41, R. 23, 
he was bound by S. 13, Court-fees Act, to 
grant the certificate which the applicant 
now prays for. As ho refused to do, he 
clearly acted with illegality or with 
material irregularity, whichever word he 
preferred, and the relief which the appli¬ 
cant prays for must ho granted and the 
Court below must bodirected togrant him 
the certificate which he asks for under 
S. 13 Court-feos Act. 

As the opponent, in spite of our opinion 


to grant a certificate and as my learned 
brother has said its refusal to do that ia 
a refusal to do what the law specifically 
says the Court must do and is either an 
illegality or a material irregularity. 
Therefore, the matter comes in myopinion 
within S. 115 of the Code. I agree 
entirely that it cannot come within S. 151, 
because I feel quite sure that the powers 
of this Court of interfering with the 
orders of the subordinate Courts are to 
be found either in sections relating to 
appeal or in the section relating to re¬ 
vision, or, it may be, in the Charter of 
the High Court or the Letters Patent. 
And I feel perfectly oertain that S. 151 
of the Code was not intended to extend 
those powers hut was intended, as its 
words to my mind clearly indicate, to 
9how what the trial Court can do whilst 
it is seized of the case. I think therefore 
that the order proposed is the correct 
order to be made in this case. 


upon this point, given before ho opened 
the argument h»9 elected to resist the 
application, in which, as far as I can see 
ho had no interest whatever there is no 
reason why the application should not 
now lie granted with costs against him, 
and I would so order. The rule should 
he made absolute in the terms of the above 
judgment. In respect of the remaining 
six applications of like nature (viz .Civil 
Extraordinary Applications Nos. 1C»4 to 
169 of 1917), Mr. Kano, for the opponent 
with draws all further opposition, and 
wo think that, while they will all ho 
governed by the judgment just delivered, 
the opponent need pay no more than bis 
own costs in each of them. The order 
therefore at the foot of the judgment in 
each of thoso casos will ho that the rule 
is made absolute, oach party here bearing 
his own costs. 

Heaton, J.—I agree. I say nothing as 
to whether the District Judge’s order dis¬ 
posing of the appeal was correct in form 
or not. It lias been appealed against and 
therefore remains. Taking it as it is, I 
can account for it only by supposing that 
it was made under R. 23, O. 41, because 
there is no other provision in the Code 
which empowers the Court of first appeal 
to sot aside a decree and remand the case 
to ho decided according to law. As it 
was a disposal of an appeal under R. 23, 
O. 41, the provisions of S. 13, Court- 
fees Act, automatically came into opera¬ 
tion and the appellate Court was bound 


G.P./R.K. 


Rule made absolute. 
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Beaman and Heaton, JJ. 
Vithoba Madhav Shanbhog— Defen¬ 
dant—Appellant. 

v. 

Madhav Daviodar Shanbhog and 
another —Plain tiffs—Respondents. 

Second Appeal No. 1069 of 1916, De¬ 
cided on 16th January 1918. from deci¬ 
sion of Dist. Judge, Kanara, in Ap¬ 
peal No. 174 of 1915. 

Contract — Construction — Sale of land on 
condition that vendor or hi* descendant* 
ihould have right of re purchase after ten 
year*—Vendor dying—Hi* widow assigning 
right —Whether right could be assigned or 
not depends upon intention of parties Quet* 
tion not being merely one of fact second ap¬ 
peal was competent—On construction of 
sale-deed assigns held not to have right to 
enforce right of re-purchase Civil P. C. 

(1908), S 100. _ « 

A judgment-debtor sold some land to the de¬ 
cree holder on condition that nfter the lapse of 

ten years tbo vendor or his descendant* should 
have the right to re-purchase it within two year* 
for the sauio price for which it was sold. Alter 
he death of the vendor his widow sold the right 
re purchase to a stranger, who m turn sold 

lalf the light to the plaintiff 1 f * nd ‘ ho "‘^ 
lialf to plaintiff 2. The plaintiffs sued to enforco 

//W^'fl) that the question whether the right 
a re-purchase could be assigned or not depM«d<*i 
,pou the intention ot the parties to the sate, 

•]) that tho question of intention being depon 

lent upon the construction of the salc^d. it 

vjiq no f more question of fact, and t a < 

DODd nppc»™ competent; (3) tb»t o„ >h» cm- 
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struction ct the sale-deed the intention of the 
parties was that the right of re-purchaso should 
bo limited to the vendor and his descendants 
alone and that therefore the plaintiffs, who were 
as3ignoc3of the right, were not entitled toenforco 
it. [P iCOC 1,2) 

G. P. Murdeshwar —for Appellants. 

Nilkant Atmaram —for Respondents. 

Beaman, J —In 1903, Gidd Hegde 
being indebted to Vaikuntha, and Vai¬ 
kuntha having obtained a decree which 
Gidd Ilegdo was unable to satisfy, Gidd 
Hegde sold the land in dispute to the de¬ 
cree-holder on condition that after the 
[lapse of ten years Gidd Ilegdo or his 
(descendants should have the right to re- 
purchaso it withiu two years for the 
same prico for which the land was sold. 
After the death of Gidd Ilegdo his son 
appears to have been his only descendant 
and on his death his mother took as 
heir. She then proceeded to sell the 
right, reserved to Gidd Hegde and his 
descendants in the sale-deed of 1903, to 
one Manj Isra, who in turn seems to have 
sold half to plaintiff 1 and the other half 
to plaintiff 2. 

The question for our determination is 
whether on the terms of the salo-deed of 
1903 and in the light of the facts and 
circumstances then existing, the inten¬ 
tion of the parties was that the right 
reserved was to ho a personal right to 
Gidd Hegde and his descendants or a 
right which ho might assign to any other 

person. The assignability of interests in 

land arising out of contracts has been so 
long recognized in England that no diffi- 
oulty ever appears to he felt now in re- 
conciling it with -the fundamental doc- 
trino of all contracts, namely, privity 
between the contracting parties. This 
difficulty becomes more apparent and 
ofton has boon felt in England whore 
contracts affecting movable property, 
euch as tho supply of chalk in Tolhurst 
v. Associated Portland Cement Mann, 
facturera (l) G r tho supply of eggs in 

Kcmv v. Baerslcman (2) have boon as- 
signed But running through the whole 

of this law, whethor it rolutos to immov¬ 
able or to moveable proporty. where the 
rights originate in contract, wo think it 
safe to say that tho principle is that 
Gourts must decide whether it was tho 
intention of the promisor to make the 
contract personal to tho prornisoe. 

In India even the general principle now 

U) 11908] A. C. 414. 

W ll-JOGJ 3 K. B. ‘201. 


bo well settled in England is much com¬ 
plicated by tho provisions of the Transfer 
of Property Act. That is tho Statute 
which governs Courts iu thiscouotry and 
it becomes extremely difficult under it 3 
provisions to say that a right, if it he a 
right, of tho kind in suit here can be 
transferred at all. It falls outside the 
definition of choses-in-action, for these 
aro confined exclusively to moveables 
Nor can it very easily he brought within 
the terms of S. G, for correctly analysed 
it amounts to no more than a contract 
on the part of Vaikuntha to sell the land 
to Gidd Heg le and his descendants after 
the lapse of a certain time at a certain 
price, and such moro contract or agree¬ 
ment for the sale of land creates no in¬ 
terest io tho land as expressly declared 
in S. 54. It is difficult therefore to say 
what form of property could he trans¬ 
ferred in a case of this sort within the 
moaning and language of the Transfer of 
Property Act. Waiving such difficulties 
however and confining ourselves to what 
wo conceive the true ground of all cases 
of this kind, wo aro very clear although 
in this we differ from tho lower Courts, 
that the intent ion of the parties was that 
Gidd Ilegdo and his descendants and Miov 

alono should ho given the privilege of re 
purchasing this land after the lapse of ten 
years and within the limifco l period of 
twelve years at the same price at which 

it was originally sold. 




1 1,110 «onscruc- 

tion of the term descendants" favoured 
by tho Courts below. It may ho that for 
. 0 Purpose of enforcing the intended 
rights under ihi 3 salo deed of 1903 t 
mother within tho family might bv 
stretch of language have been included in 
tho term descendants." That is how. 
over a point of minor importance What 
wo find is that Gidd Hegde under tho 
sovoro pressure of adverse circumstances, 
was compelled to part with his family 
land. At that time ho had no moans of 
saving it from the decreo-holder and the 
terms of tho document indicuto that he 
had very little hopes of being in a posi- 

tion to buy it back oven after tho lapse 
Of ten years Tho sentiment of [ho 
agricultural classes in this country to. 
wards their land is well known to every 
•'udffo oi experience; and wo can well 
understand that tho creditor may | mvo 
Re far rolontod as to have given his dohfor 
this locus paomlcntiao after tho lapse of 
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ten years and so enable him to get back 
his family land. Founding the motive of 
the whole contract on this sentiment, it 
would be apparent that the vendee would 
have had no like inducement to allow any 
stranger to buy this land from him after 
the lapse of ten years at the price he had 
paid for it. There may have been a very 
good and sufficient reason why he should 
have made this concession to the original 
owner of the land and his descendants, 
meaning by that term his family, but we 
can see no reason whatever why the 
vendee should have bound himself in like 
manner to sell to anyone who had no 
previous connexion with or interest in 
the land. That being my view of the 
true nature of the sale-deed of 1903 and 
the intention of the parties when the re¬ 
servation clause was mado, it follows 
that assignees outside the family could 
not enforco the contract specifically. 

This would then be a case of personal 
quality mentioned in S. 23, Specific 
Relief Act. Personal quality need not 
necessarily bo restricted to particular 
skill or learning but may include any¬ 
thing peculiar to a man or his descen¬ 
dants which would entitle them to 
especial favour at the hands of other con¬ 
tracting parties. Such I believe to have 
been the case here. It has been urged 
that the intention of the parties was 
found upon by the lower appellate Court, 
and what was or was not the intention 
of the parties to a document of this kind 
is a question of fact, the answer to which 
is binding upon us. I do not however 
think that this is so in a case of this very 
poculiar kind. 

In the first place there is the dis¬ 
tinct question of construction, upon 
which the Courts have to pronounce — 
and tliis is a caso of real construction 
—before tho plaintiffs could havo any 
show or colour of right at all. I am not 
prepared myself to say that tho lower 
Court's construction was correct, but 
evon if it wore, in the rosult wo have to 
deal with a question which is quite as 
much dependent upon tho construction of 
tho deed as upon any othor materials; 
and whore that is so, it seems to me that 
wo in second appeal havo as good a right 
as the lower appellate Court to put our 
own construction upon tho document as 
a wholo in order to arrive at tho inten¬ 
tion of tho parties thereto. I would 
therefore allow this appeal, reverse the 


decree of the Courts below and dismiss 
the plaintiffs’ suit with all costs. 

Heaton, J. —I need not re-state tho 
facts which my learned brother has set 
out. I only wish to comment on three 
points. The first is this: Seeing that 
the conclusion arrived at by the lower 
Courts is to so considerable an extent 
based on what is undeniably the legal 
construction of a dooumont, it is open to 
us in second appeal to arrive at our own 
conclusion. The second point is this: 
that the point before us is to determine 
the intention of the parties and that must 
bo by us determined, mainly on our 
interpretation of the document. Taking 
the document I fool in my own mind 
absolutely no doubt that the intention of 
the parties did not extend to a possibi¬ 
lity of assigning the right of purchasing 
the property to any oneoutsido the family 
of the original vendor. In England a 
right of this kind would be assignable 
unless it were shown not to bo so. But 
in India I think tho sentiment of the 
people a3 regards ownership of land is 
altogether antagonistic to the English 
idea of assiguability. In tho first iustanoe 
one would assume that whore there was 
an agreement to sell hack family land to 
a member of the family, that agreement 
was intended to subsist only for the 
benefit of members of that family. In 
this particular document I think the 
recitals and terms used suggest that the 
parties were dominated by the common 
sentiment and that there was no intention 
that the right to buy baok should pass 
to anyone outside the family. 

The third point is this: Assuming 
that the right to buy hack this land had 
beomo vested in tho lady, who was the 
mother of the original seller, she parted 
with her right to a third person. This 
third person divided or purported to 
divide tho right into two portions, and 
he sold oaoh of those portion? to a 
different porson. It seems to ine very 
difficult to ooncludo that by assigning or 
selling a portion of this right he was in 
fact assigning or selling anything what¬ 
ever. Tho purchaser of half tho right 
seems to me to havo bought nothing. n 
this particular suit wo have the two pur¬ 
chasers of tho halves of the right joining 
together as plaintiffs. Whether by so 
doing they could overcome the difficulty 
which I have suggested is a point which 
arises in the case, but it is a point which 
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we need not deterYnine, because the caso 
is decided against the plaintiffs on other 
grounds. 1 agree that the suit should he 
dismissed as suggested by my learned 
brother. 

U.P./k.K. Suit dismissed. 
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Beaman and Heaton, JJ. 
Lakhichand Chatrabhuj Martoadi — 
Plaintiff—Appellant. 


v. 

Lalchand Ganpat Pati! — Defendant— 
Respondent. 

Second Appeal No. 938 of 1916 , Deci¬ 
ded on 17th January 1918, from decision 
of Asst. Judge, Dhulia, in Appeal No. 351 
of 1915. 

Evidence Act (1872), S. 58-Execution of 
document — Admission of executant's sig¬ 
nature by his son relieves mortgagee from 
proving mortgage— Infe rence drawn from 
matters not on record is not valid—Practice 
Judgment. 

In a suit upon a mortgage alleged to have been 
executed by the father of tho defendants, the 
tatter denied all knowledge of tho transaction. 
One of thorn bowovor on being examined as a 
witness admitted that tho signature on the deed 
was his father's. The suit had been brought on 
almost tho last day allowed by the law of limi¬ 
tation and from this the Court iuforred that the 
plaintifl must all along have beeu receiving inte¬ 
rest at the stipulated rate and that on that calcu- 
lotion the mortgage debt had been fully satisfied- 

n ,ur as tho defendant who 

identified his fathor’a signature was concerned 
his admission, under 8. 58, reliovcd the plaintifl 
of any further responsibility of proving tho mort- 
gage-deed; (P 161 0 11 

(2) that tho Court had erred in law in drawing 
the inference as to the payment of interest from 
matters not in evidence before it, and that there* 
tore there had been no proper trial of the suit. 




D. C. Virkar for Appellant. 

H. D. Gumaste for Respondent. 
Beaman, J.—This is a very unsal 
factory case. The plaintiff sued on 
rnortgago. There wore sovon defendar 
of whom four wore minors, all momb 
of a joint Hindu family. Tho oldest , 
fendaut professes to know his fathe 

handwriting. The father was the mo 
gagor This defendant, being oxamir 
Mid 3hown the mortgage-deod, said t! 
the signature was his fathor’s. As far 
ho was concorno 1, this admission, i n c 
opinion, would, under S 58, Evider 
Act, relievo the plaintiff of any furtl 
responsibility of proving tho docume 
ut tho decs,on is not so clear as rega! 

the remaining sixdofendants. Tho plai 

tiff in fact did intend to produce t 
1918 li/21 A 22 


attesting witnesses, and there was, as far 
as wo can see no culpable delay on his 
part, hut on tho day fixed for the hearing 
ho said that lie was ill and his witnesses 
were not present. Both the Courts dec¬ 
lined to grant him any further time, and 
therefore they held that he had failed to 
prove the mortgage deed. That finding, 
in our opinion, must he wrong against 
defendant 1 at any rate. 

It is to ho remembered that these 
defendants plead that they know nothing 
of tho mortgage transaction. They do not 
deny that it may have takon place, Dor 
do they anywhere allege payment Never¬ 
theless both tho Courts have inferred, 
from tho mere fact that the plaintiff de¬ 
layed bringing his suit until almost the 
last day allowed him by the law of limi¬ 
tation, that he must have been receiving 
interest all that time at the rate stipu¬ 
lated for in the deed, and on that calcu. 
lation they have reached the conclusion 
that tho debt has been fully satisGed. 
Both the Courts refer to two decisions of 
tho Allahabad High Court, Bchari v. 
Ram Chander{ l)and Dalkaran U padhya 
v. Gaya Din Kalwar (2). But without 
commenting upou those cases, it is dear 
that an inference of the kind wo have 
just mentioned is not one which can Le 
supported by any authority. It is in 
effect an inference not drawn from any 
ovidooce. It could not have been drawn 
from any evidence, hcoause payment was 
not allege ] and no inquiry was made upon 
tho point. Drawing inferences of this 
kind from matters not in evidence before 
tho Court is well settled to be an error! 
of law. We feel no difficulty therefore 1 
in neglecting these concurrent findings of 
tbo two Courts below, which otherwise 
would no doubt concludo tho caso. The 
result is that at present, in our opinion, 
there has been no trial at all. We fool 
therefore that wo must roverso the de¬ 
crees of the Courts below an 1 remand tho 
case for a propor trial upon tho merits. 
Costs will abide tho final result. 

Heaton. J.—-I concur. 

G.P./ i;.K. Case remanded. 

(1) 11911] S3 All. 4S3=l67 0. 927. 

A „.« R 1914 Al1 - 8 0=3G All. 370=24 I. C. 
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Beaman and Heaton, JJ. 

Venlcatesh Appashet and others —Plain¬ 
tiffs—Appellants. 

v. 

Abdul Kadir and others —Defendants 
—Respondents. 

Second Appeal No. 671 of 1916, Deci¬ 
ded on 23rd January 1918, from decision 
of District Judge, Kanara, in Appeal 
No. 290 of 1914. 

Specific Relief Act (1877), S. 42 —No suit 
lies for declaration of right to pass along 
public street accompanied by music. 

Playing music in a public street cannot be 
claimed aud declared us a right. Therefore 
no 3uit can lie for a declaration that the, 
plaintiffs are entitled to pass along a public streot 
accompanied by music. [P 1G2 O 2; P 1G3 C 1] 

Per Ilcaton, J.—A man has a right to use a 
street as a thoroughfare, that is, for the purpose 
for which streets are made; and ho may legiti¬ 
mately complain if he is prevented from using it 
as a thoroughfare. But if in addition ho claims 
to pass along the street blowing a trumpet, ho 
has no legitimate ground for complaint when ho 
is prevented from blowing the trumpot, provided 
be is not prevented from passing along the 
streot. [P 108 C 1} 

Jayakar and Nilkant Atmaram —for 
Appellants. 

Jinnah and F. R. Sirtil- lor Res¬ 
pondents. 

Beaman, J.— In my opinion the decree 
of the lower appellate Court is right and 
should be affirmed. The plaintiff, 
trustees of a Hindu temple, have brought 
this suit for a declaration under S. 42 
Specific Relief Act, that they are entitled 
to go in procession playing musio past a 
Mahometan mosque. The Mahomedan 
defendants have never, as far as I can 
see, disputed their right to go in proces¬ 
sion; but they very naturally resented 
the terrible noise which must have been 
caused by some 50 to 100 musicians play¬ 
ing all sorts of instruments close against 
their sacred odifico while they were offer¬ 
ing their prayers. They had recourse, 
very properly I think, to the police and 
they obtained protection under the 
Bombay District Police Act. The final 
order made by the District Magistrate 
undor that Act, wo are now told by 
Mr. Jinnah (counsol for the respondents) 
has been accepted by the majority of the 
Hindu inhabitants. This is evidently 
satisfactory. It is a great pity, I think, 
that the present plaintiffs should have 
persisted in litigation of this kind, 
asking tho Courts to declare them en¬ 
titled to a right, the oxercise of which 


every one must know could only creat 6 
aud perpetuate ill-will between th & 
Hindu and Mahomedan congregations of 
this small town. Had they however a 
legal right, I do admit that they would 
be entitled to enforce it and that it 
would be entirely out of place for me ta 
approach the adjudication of that right 
in the light of sentimental considerations 
however strong. I doubt very muoh, 
however whether it can truly be said 
that any member or any body of members 
of the public has a right to play music 
in public streets. Public streets are in¬ 
tended for the convenience of the public 
in certain ways aud their ordinary use 
certainly would not include playing 
music by individualsorlarge bands. Doubt¬ 
less, so long as playing musio in public 
streets offends no one, it is not likely 
that the authorities would interfere to 
prevent it But ns soon as it does give 
rise to any risk of bad feeling, as soon as 
it occasions the probability, as it always 
must in circumstances such as existed 
when this suit was brought, of actual 
disturbance, riot and possibly bloodshed, 
it is plain, I think, that no Court could 
be found to declare it as a right. A very 
little analysis of this notion will, I be¬ 
lieve, reveal that in every case of the 
kind, it is rather in the nature of privi¬ 
lege or concession, always liable to be 
withdrawn in the interests of public 
peace, or indeed a much less important in¬ 
terest, the comfort and convenience of the 
neighbourhood. 

If I am right in this view, then there 
would bo no foundation whatever for 
the plaintiffs’ suit. Tli9 object of that 
suit is, I think, too plain. The plaintitls 
were dissatisfied with the very reason¬ 
able and proper order made by the Magis¬ 
trate, and is pretty clear, I think, that 
they desire to obtain a deoree, however 
ambiguously worded, which they might 
use under S. 44, Bombay District Police 
Act, when tho Mahometans havo recourse 
to tho police for protection against this 
intolerable nuisance. I should bo loath 
indeed to give colour to any such preten¬ 
sions and would only do so if I were con¬ 
vinced that the plaintiffs bad a strict 
legal right which the Courts, finding it 
proved, must enforce. I have already 
said that playing music is not one of the 
natural uses to which public streets 
ought to be put, and therefore it does not 
follow from any of the reported judg- 



1918 


Raiciiand V. PnONDO (Beaman, J.) Bombay 163 


imonfcs that merely because every member 
of the public, whether singly or col- 
leotively, has a right to use a public road, 
suoh member or members has or have 
likewise the right to play music over the 
whole of such public thoroughfare. I 
agree entirely, speaking generally, with 
the principle approved, as I understand 
it, by my learned brother in a decision 
Virupaxappa v. Sherif Sab (l) to which 
he was a party. I have no hesitation 
whatever in the facts laid before me bore 
in holding that the decree of the lower 
appellate Court was not only sound from 
every point of view of sentiment and 
policy but also in law. In m v opinion 
it ought to bo a%med, and this appeal 
dismissed with all costs. 

Heaton J. In the judgment of my 
own to whioh my learned brother has 
referred, which appears at p. 376 of 11 
Bombay Law Reporter Virupaxappa v. 
Sherif Sab ( 1 ), I expressed a doubt as to 
whether playing music in a public street 
could properly be claimed and declared 
as a right. As the result of further re- 
flection and the arguments which we 
have listened to to-day. I can say that I 

“J g0 ? f, od , deal lather than that and 
say that I feel pretty certain that it is 
not a right; I illustrate it in this way. 
A man has a right to use a street as a 
horoughfare, that is. for the purpose for 
wh oh stroctsaro made* and ho may legit= 

^sino h COm [ ) i aiD if he i3 »> r9v °"ted from 

heolli 'f h ° r0Ughfare Butif in Edition 
.dal" 1 ® to pass along the street blowing 

a trumpet, he has no legitimate ground 
| ° r 6,1 hQ i9 Proventod from 

blowing the trumpet, provided he in not 
jproventod from passing along the street 
This illustrates what there is in my mind 
as a distinction between what is aright 
such as a Court will declare, and what is 
a thing which a man may do. and will vory 

1° lntorfere ' 1 in doing, 

but which he may on occasion properly 

be prevented (ro m doine I feel quite 

clearly in my own mind that the ri s ht to 

use a street as a thoroughfare is a right 

hnl H < ?° Urt V m,ght P r °P°rly declare; 
hut the claim to pass along a street play 

oueht U to°r^ "°- a thi " g W . hichthe Courts 

ought to recogmso as a right. I think 

therefore. that the order of the appellate 

Court ,s corroct and this appeal should 
f >0 fl 18 mi seed with coete. 

O.P./it.K. Appeal dismissed. 

0) (10001 2 I. c. 491. 
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Beaman and Heaton, J J. 

Haichand Motichand Gujar — Decree- 
holder—Appellant. 

v. 

Dhondo Laxuman Bliure— Judgmout- 
debtor—Respondent. 

Second Appeal No. 523 of 1917, Deci- 
ded on 5th March 1918, from decision of 
First Class Sub Judge, Belgaum, in Ap¬ 
peal No. 65 of 1916. 

Limitation Act (1908), Art. 182 —Instal¬ 
ment decree—Term that if any instalment is 
not paid before next became due. decree- 
holder would be entitled to coll whole 
amount — Default made — Application brought 
after three years from date of default— 
Application was barred by time 

A dec re* for R<. 800 odd made cn 28th Juno 
1910 provided that the debt should ho paid off bv 
eight annual instalments of R-i. 100 each and 
there was a term in the decree that on failure to 
pay anv one of the-e instalments before tho 
next had become due, the creditor could call in 
tho whole amount of debt with iulorest at tho 
agreed rale. No instalment was over piid and 
in September 1915 tho decree-holder applied for 
execution of tho decree: 

field-. th»t tho right to exeento tho decree lor 
tho whole amount of the debt having accrued to 
the decree-holder as a complete legillv enforce¬ 
able right before tho end of 1910. and the limita¬ 
tion allowed to him within which to enforce it 
being three years, the application for execution 
was barred by timo. [p 164 Cl] 

Nilkanth Atmaram —for Appellant. 

K. N. Koyajec —for Respondent. 

Beaman. J. —The point raised here is 
one of considerable interest and must, I 
think, have been one of frequent occur¬ 
rence. We are not referred to any decision 
of our High Court upon it. The appel¬ 
lant however relies upon a decision of 
the Allahabad High Court in the case of 
Shankar Prasad v. Jalpa Prasad (l), 
whioh would appear to be couolusive in 
his favour. With great respect, I am 

doubtful whether tho reasoning of that 

judgment will stand critical analysis 
I will briefly give my reasons for being 
of a different opinion. Tho point arises 
in this way upon an instalment decree in 
a very common form. A debt of roughly 
Rs. 800 had to ho paid off by eight an¬ 
nual instalments of Rs. 100 each, and 
there was a form in the decree that on 
failure to pay any one of these instal¬ 
ments before the next had becomo duo, 
the creditor could call in tho whole 
amount of debt with interost at tho 
agreed rate. It is found as a fact that no 
instalment was ever paid Tho decree 
(I) [l**9ll 10 All. mt l —«is » 1 > A. W. N. 115 —u 
lad. Dec (n. s».) 211. 
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was made on 28th Jane 1909. In Sep¬ 
tember 1915, the creditor presented this 
darkhast, and the question decided in the 
Court below was one of limitation. It 
was decided against the judgment-credi¬ 
tor. The ground of appeal is that it was 
optional with him to waive all breaches 
on the part of the debtor to fulfil his 
obligations under the instalment decree 
and so, at the very end of the eight years 
sue for at least three instalments in 
arrears then due. 

If this view be correct, it follows that 
the creditor would likewise be entitled to 
sue, within three years of failure to pay 
the last instalment, for the total amount 
of debt with interest. But that right 
bad accrued to him as a complete legally 
enforceable right before the end of 1910 
and the period of limitation allowed to 
him within which to enforce it would 
have boon three years, no longer. I am 
entirely unable to accede to the argument 
that that right assumes the nature of 
a rocurring right under an agreement 
such as this. For the effect would 
be that no matter how complete the 
right to call in a definite sum of money 
had become, the judgment-oreditor 
might ignore it and extend the period of 
limitation, perhaps to the extent of some 
twenty instoad of three years, as for 
example, if the instalment decree had 
provided for the repayment of theoapital 
sum over a period of twenty yoars. Such 
decrees are by no means infrequent. Now 
lot me carry the analysis a littlo further. 
In all decrees of this kind the provisions 
for the payment of instalments are provi¬ 
sions in favour of the debtor, not the 
creditor. The very form of an instal¬ 
lment decree presupposes that the credi¬ 
tor’s rights to that extent are curtailed 
and the debtor’s rights enlarged. The 
right to pay by instalments, subject to 
conditions, is the debtor’s not the credi¬ 
tor’s right. The creditor’s right is to 
enforce the payment of the full amount 
upon broach of condition, thus putting 
an end to the instalment decree as an 
instalment deoroo. 

This analysis will I think at once re¬ 
veal what seems to me. with groat respect, 
the basic fallacy of the Allahabad deci¬ 
sion. Nor do I think that the correct 
principle is in any way impaired by what 
is after all rather a sentimental consi¬ 
deration veiled in a specious argument, 
that construing decrees of this kind, as I 


would construe them, would be to compel 
the creditor to act harshly towards the 
debtor. When we remember that in any 
event the creditor has three years in 
which to consider his position after 
breaoh of condition, I confess it appears 
to me almost absurd to say that by deal¬ 
ing on principles of strict reasoning and 
logic with these deorees we should offer 
inducements to creditors to press too 
hardly upon their debtors. For after 
failure on the part of the debtor to pay 
one year’s instalment and in the absence 
of any intention on his part to pay any 
further instalment in the future, it ceases 
to become a question of indulgence at all. 
What the creditor would do, on the 
principle permitted by the Allahabad 
Court, would be no more than to balanoe 
the pecuniary advantages and disadvan¬ 
tages of enforcing the decree at once or 
waiting for the last instalment. If I am 
to accede to the view pressed upon me by 
the learned pleader for the appellant, it 
would always be open tc the judgment- 
creditor under a decree of this kind, 
allowing him ample interest, to sit quiet 
for a lengthy period and then oall in the 
capital, with the accumulated interest, as 
though no right had been conferred upon 
him perhaps ten years earlier to the sum 
then due, a right governed by the ordi¬ 
nary law of limitation. In my view, 
this aud all similar coses fall to be deci¬ 
ded on some such principle as I have 
endeavoured, perhaps roughly, to outline. 

If I am so far right on the finding of the 
fact by the lower Court, this darkhast is 
not in time, and this appeal ought to be 
dismissed with all costs. 

Heaton, J.—I agree. 


In this particular caso, which is the 
ise of a decree payable by instilments, 
ie first instalment was payable on 6th 
uno 1910 , and it was provided that in 
ise of default in paying an instalment 
ithin the time fixed for the payment of 
ie next instalment thereafter the plaintiff 
lould recover in one sum the wboleamount 
ue at the time, together with interest, 
y the sale of the mortgaged P^pertv 
rdinarily the mortgagee would of cou e 
,ve been entitled to recover the mor^ 
...0 debt in one lump sum after the 

cpiration of the period of six 

<od by the decree. In this particular 

iS0 he is not entitled to recover the 
itire sum unless the judgment-debtor 
to pay one of the instalments of 
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Rs. 100, whioh is less then one-eighth of 
the entire sum. That is in itself a very 
great privilege to the judgment debtor, a 
great disadvantage to the creditor. Bub 
supposing that the debtor fails to take 
advantage of this valuable privilege what 
follows? One would suppose, at least I 
should suppose, that what followed 
naturally would be that the privilege 
would be cancelled and that the judg¬ 
ment oreditor would thereupon become 
entitle! to recover the whole debt in the 
usual way. 

And this result would he in consonance, 
it seems to me, with ordinary legal and 
equitable principles and is exactly what 
would be expeobed from the application 
of common sense and fair dealing. And 
as a matter of fact it is generally under¬ 
stood, in this Presidency by our Judges, 
that what I have just described is the 
principle which underlies the framing of 
instalment decrees. We have hero a case 
in point. The trial Judge and the Judge 
of first appeal both of them unhesitatingly 
accepted the principle which I have in¬ 
dicated, a principle which leads to the 
conclusion that where the privilege is 
not taken advantage of by the judgment- 
debtor, the decree ceases to bo an instal¬ 
ment decree an.I becomes enforceable as 
an ordinary deoree for the payment of a 
lump sum. This, of course, is a view 
which for all ordinary purposes is bene¬ 
ficial to the creditor. It enables him 
immediately to get in the whole of the 
debt instead of waiting for the prolonged 
period covered by payment of instal¬ 
ments. But it happens boro and it has 
often happened before, that the judgment- 
creditor is negligent of his own interests. 

Ho allows time to elapse, and when he 
Gnds that moro than three years have 
passed without his enforcing the right 
to got in the judgmont-debt as a whole 
and finds himself faced by a point of 
limitation, then ho turns his hack on 
the arguments which one would ex pool 
from him at ordinary times and takes to 
those which would for ordinary purposes 
be appropriate to tho judgment-debtor. 
This revolutionary method of argumont 
is of course not of a kind whioh appeale 
to a Court, for Courts prefer consistency 
of principle. I have said what I consider 
to he the ordinary principle, and all that 
romains is to consider whether in this 
particular decree, there are to be found 
indications that it is based on that princi¬ 


ple, or whether it is iutonded by this 
particular deoree to provido for some 
different solution of the question, what 
is to happen on failure to pay an instal¬ 
ment. I have quoted the passage per¬ 
tinent to the point from tho decree and 
it seems to me to he one of an ordinary 
kind, one which we must interpret by 
tho principle whioh i have indicated. 
Therefore I think that the lower Courts 
were quite right in dismissing this 
darkhast as time barred, and that tho 
deoree of the lower Court ought to be 
confirmed. 

G.I’./r.K. Appeal dismissed. 
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Beaman and Heaton, JJ. 

Chunilal tlarilal and others — Appel¬ 
lants. 

v. 

Bai Mam —Respondent. 

Second Appeal No. 73 of 1017, Decided 
on 21st January 1918, from decision of 
Dist. Judge, Ahmodahad, in Appeal 
No. 234 of 101G. 

Civil P. C. (5 of 1908), S# 2 (11) and 53- 
Memb^ri of joint Hindu family — Decree for 
injunction against some members cannot be 
enforced against others. 

I'lainlifi obtained un injunction .igainst two 
brothers who, together with the sons of one of 
them, formed a joint Hindu family. The sons 
were not mc.do parties to the suit. After tho deuth 
of tho two brothers the dectec holder K>ugbt to 
oxecuto tho decree against the sous: 

Held : that the decree could not be executed 
against the sons inasmuch us they were ei ther 
partios to the suit nor were they, in any sense, 
the legal representatives of the judgment-debtors. 

(1* 1GG 0 1] 

I. N. Mehta and M. K. Thakor —for 
Appellants. 

N. iV. Mehta — for Respondent. 

Beaman, J. — In my opinion the 
loarnod Judge below is wrong. Bofere 
tho presout Civil Procedure Code, we had 
no statutory definition of ‘ legal represen¬ 
tative" such as is now incorporated in it. 
That being obviously restrictive in cases 
arising out of the status of members of a 
joint Hindu family, S. 53 has been en¬ 
acted, in my opinion, expressly toonforce 
one recognized rule of tho Hindu law, 
namely, that members of a joint Hindu 
family may not escape the payment out 
of the joint family property of any debt 
incurred and decreed against their father 
before bis death, providod that such deb- 
is not tainted with immorality. The 
only possible ground upon which the rest 
poudont’b argument could liavo boon put, 
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as far as I can see, is that S. 53 is gene- 
rally descriptive aud in no sense limita¬ 
tive. If it could be read as defining every 
kind of property which might in any cir¬ 
cumstances he liable for a decreed debt 
of a deceased Hindu father in the hands 
of his descendants or sons as joint family 
property, then doubtless the property 
with which we are concerned would fall 
within that definition. I have already 
explained that in my opinion the object 
of the section is limitative and is inten¬ 
ded to give effect to a well known rule of 
the Hindu law referable to a religious 
rather than legal sanction, which might 
otherwise have been rendered nugatory 
by the definition of legal representa¬ 
tive.” Upon that view it follows that 
on the facts before us the present decree 
could not be executed against the appel¬ 
lants. 

The suit was brought by the present 
respondent against her kinsmen who were 
with the present appellants members of 
a joint Hindu family. They were the 
father and uncle, respectively, of the 
present appellants. The suit was for an 
injunction and the plaintiff must have 
known perfectly well the constitution of 
the family. If she had wished to make 
the present appellants liable, she ought 
to have impleaded them in that suit. I 
do not agree with the learned Judge be¬ 
low in his view that it was the duty of 
the appellants to get themselves upon the 
record, that they knew of the suit, and 
having failed to apply to ho made defen¬ 
dants, they must ho regarded ns hound 
by the decree. I do not know indeed 
whether the loarnod Judge means tocarry 
that portion of his reasoning quite that 
length, hut ho apparently relies upon an 
oarly case in which the same principle 
was affirmed, and that principle on the 
facts of that caso seems to me to have 
boon referable exclusively to estoppel. I 
do not soo that thoro is anv case of estop¬ 
pel hero, or that tho conclusion, pointed 
at if not definitely stated by the learned 
Judgo below is sound in law. Now, the 
result of tho suit was that the plaintiff 
obtained an injunction against tho father 
and uncle of the present appellants. Both 
tho father and uncle have since died. 
The plaintiff has mortgage! the property 
and is seeking execution in the interest 
of her mortgagee. Tho appellants resis¬ 
ted tho oxocution on the ground that they 
wore not parties to tho suit in which the 
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decree had been obtained; nor were they 
in any sense legal representatives or heirs 
of their deceased father and uncle with¬ 
in the meaning of S. 50 of the present 
Code. 

In my opinion both those contentions 
are valid and ought to have been upheld. 
On no construction of the words “legal 
representative” can members of a joint 
Hindu family be brought within the 
definition now contained in our statute. 
Neither, in my opinion, were they parties, 
by a very strained construction, to the 
suit in which the decree was obtained. 
Nor do I think that the result, I have 
reached, occasions any hardship or in¬ 
justice. If the respondent is obliged to 
bring a separate suit for injunction, she 
has only herself to thank; and in any 
event, as soon as the house was sold as it 
might beany day, presumably she would, 
if the purchaser challenged her rights, he 
driven to a fresh suit after every such 
transfer. Here however she might have 
avoided the present additional delay and 
expense by impleading all the members 
of the joint family at the time she elected 
to sue only two of them. I think the 
darkhast ought to have been struok off 
against the present appellants and noexe¬ 
cution given her against them; and I 
would so order. 

Heaton, J. — I agree. The point in 
dispute i9 a very easy one to 9tato though 
not so easy, possibly, to deoido A decretal 
injunction was obtained against two 
brothers, who together with the sons of 
one of them formed a Hindu joint family. 

On the death of tho two brothers who 
alone out of the family woro parties to 
the suit, the plaintiff-decree-holdor sought 
to enforce the injunction against tho sons 
of one of those brothers. The deoree- 
holder justified his right to do this on the 
ground, the only possible ground that ho 
could take, that tho sons were the legal 
representatives of tho persons against 
whom the decree was obtained. There 
is a definition of tho expression “legal re¬ 
presentative” in tho Code of Civil Pro¬ 
cedure. Tho sons here certainly do not 
fall within the meaning of that definition. 
They do not in law represent tho estate 
of a deceased person and they are not 
persons on whom has devolved the estate 
of a person sued in a ropresoutativo 
character. So long as they do not come 
within the definition of "legal representa¬ 
tive” then of course it is futile for the 
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decree-holder to refer to S. 50 or S. 52 
of the Code. But it is argued that S. 53 
gives to the decree holder in this case a 
legal right to enforce the injunction 
against the sons of the brother; and that 
might be so if S. 53 were purely descrip¬ 
tive of the kind of property which was 
deemed to be property of the deceased 
which has come to the hands of the sons 
or other descendants as their legal repre¬ 
sentatives. If that section were purely 
descriptive aud not limitative, then there 
would he force in the contention I am 
considering. But I think it is limi¬ 
tative as well as descriptive; for if it 
were purely descriptive it would run in 
this way: 

“For tho purposes of Ss. 50 and 52, the pro¬ 
perty of sous aud other descendants which would 
be liablo under the Hindu law for tho payment 
of the^debt of a deceased ancestor, in respect of 
which a decreo had been passed, shall be deemed,” 
otc. A comparison of tho rendering of 
the section which I have suggested with 
tho actual wording of the section will 
bring out very clearly the distinction 
which I am here seeking to point out. 
The conclusion I have come to i9 identi¬ 
cal with that stated by my learned bro¬ 
ther. Wo have in the course of tho argu¬ 
ment been referred to a considerable 
number of cases, of which Amar Chandra 
Kundu v. Sebak Chand Choudhury (l) 
is an instance. It is an interesting in¬ 
stance for this reason that it indicates 
quite clearly tho kind of dillioulty which 
the now provision in the Code is intended 
to overcome. The new provision which 
I have alluded to is S. 53. But seeing 
that this now provision has been incor¬ 
porated in tho Code, we have to determine 
the law from a consideration of that pro¬ 
vision and not, as we have been invited to 
do, from a consideration of the decisions 
which wore given before the law was 
changed. In this Calcutta case, to which 
I have referred, thero is a very imposing 
array of cases collected which no doubt 
lllustrato tho tliIViculties which then oxis- 
tod, hut which, in my opinion, do not go 
any way whatever towards solving tho 
difficulty with which we are now con¬ 
fronted, when wo havo to ascertain tho 
meaning of that which was enacted for 
tho first time in tho year 1008. Wo 
allow tho appeal with all costs and dis¬ 
miss the darkhast with all costs. 

1 _Q-P-/R-K. Appea l al lowed. 

(1) [1007] 81 Cal. ill 2 If’. (1.). 
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Beaman and Heaton, -IJ. 

Nilkant Laxman Joshi —Decree-hol¬ 
der—Appellant. 

v. 

Iiaghu Mahadu Pavalc— Judgment- 
debtor—Respondent. 

Second Appeal No. 280 of 1917, Deci¬ 
ded on 8th February 1918, from decision 
of Dist. Judge, Poona, in Appeal No. 227 
of 1916. 

Limitation Act (1908), Art. 182 (6)— Date 
of issue of notice" mean* date on which notice 
was in fact issued. 

The words "date of issuo of notice” in Cl. (6). 
Art. 182, mean date on which the notice was in 
fact issued, and not tho date on which the 
Court ordered it to bo issued. (T 1G7 C 2] 

S. Y. Abhyankar —for Appellant. 

Beaman. J. —The application for exe¬ 
cution would undoubtedly he in time if 
we take the date of the issue of the notice 
upon the last application to he in fact the 
date on which it was issued, and not the 
date on which the Court ordered it to he 
issued. There was a conflict of authority 
under tho former Limitation Act, this 
Court holding that the word “issuing" in 
the article meant, not the actual sending 
out of the notice, but the making of the 
order that it should on some future day 
he sent out. The Calcutta and Madras 
High Courts took the opposite view. The 
Limitation Act was accordingly amended 
and the word "issuo" was substituted for 
"issuing." I entertain no doubt that the 
intention of that amendment was to give 
effect to tho view held .by tho Calcutta 1 
and Madras High Courts. As the article 
now stands, I do not see how it is cap¬ 
able of any other construction. Time is 
said to run in all cases in which notices 
have been issued from tho issue of tho 
notice. Taking language in its natural 
6 onso and assuming the legislature to 
mean what it says, I cannot road into 
that tho strained construction which was 
put upon the articlo in tho former Limi¬ 
tation Act, a construction made possible, 
if indeed it was made possible,only by treat¬ 
ing tho word issuing”as ftcontinuing verb 
dating back to tho time from which tho 
process was started by tho Court. By a 
parity of roasoning, it appears to me that 
it would l o as pormissihlo to say that tho 
date of a man's hanging was not tho day 
on which ho was actually hanged but tho 
day on which the Court sentenced him to 
hohangod. I must confess for my own part 
that I am always stoDgly averso from 
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putting an unnatural construction upon 
language which seems to me to have per- 
fectly plain and natural meaning. In 
my opinion, there can be no doubt 
hut that the present application is within 
time, since it is within three years from 
the date on which notice was actually 
issued upon the last application. I would 
therefore reverse the order of the Court 
below, direct that this application be 
again taken on the file and proceeded 
with according to law. 

Heaton, J.—I concur. 

G.P./r.K. Order reversed . 
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Beaman and Heaton, JJ. 

Advi Fakirappa Chalwadi —Plaintiff— 
Appellant. 

v. 

Fakirappa Adivcppa Chalwadi —De¬ 
fendant- Respondent. 

Second Appeal No. 223 of 1917, Deci¬ 
ded on 8th February 1918, against deci¬ 
sion of Dist. Judge, Dharwar, in Appeal 
No. 24 of 1916. 

^^Hindu Law—Adoption—Doctrine that 
child ns legal entity comes into existence 
from time of conception is to be applied only 
where it is to child’s benefit—Child in 
mother’s womb at adoption time held to be 
born in adoptive family of father. 

The gcnoral rule of jurisprudence by which the 
existence of a child as a legal entity is dated 
from his conception and not from his birth, is 
intended for the .benefit of the child and has 
been devised in order to connect him directly 
with his father both for the purposes of inheri¬ 
tance and legitimacy as at the time of his con¬ 
ception. where if the dato of bis birth should be 
the date of his coming into being as a legal en¬ 
tity, consequences less favourable to him would 
necessarily follow. But where no consideration 
of that kind operates, the rule must bo the natu¬ 
ral rule that a child becomes a legal entity at 
tho time of its birth and not at some time prior 
to ifs birth. A son who is in his mother’s womb 
at tho time of his father's adoption is born into 
his father's adoptive family and not into his 
father's natural family. [ 1* 1G8 C 1; P 1G9 0 1, ‘J] 

A. G. Desai —for Appellant. 

Beaman, J. —Tho general rule of 
jurisprudence by which the existence of 
a child as a legal entity is dated 
from his conception and not from his 
birth will, on examination, he found to 
have been intended, I beliovo in almost 
every case, for tho benefit of the child, 
and this somewhat fictional extension of 
tho notion of birth to have been devised 
in order to connect him directly with his 
father both for tho purposes of inheri¬ 
tance and legitimacy as at tho time of 
his conception, whore, if tho date of his 
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birth should be the date of his coming 
into being a9 a legal entity, consequences 
less favourable to him would necessarily 
follow. Here we have to deal with the 
converse case, although it is easy to de¬ 
cide it if the principle I have stated be 
the true principle. It is, as far as we 
know, a new oase, upon which no Court 
has yet adjudicated and it involves a 
double fiotion, if indeed a double fiction, 
to say that in law a child is born when he 
is conceived. 

For here it is complicated by the Hindu 
law of adoption under which when a man 
is adopted, although he continues in every 
sense a persona capable of civil rights, 
he dies in civil law to his natural family. 
Speaking for myself, the refinod dialec¬ 
tics which eminent Hindu lawyers de¬ 
light to spin about tho ancient texts seem 
to me utterly unconvincing. There is no 
single text directly in point. Those 
which are usually handled for the pur¬ 
pose are so vague that they lend them¬ 
selves, as it appears to me, to almost any 
form of dialectical use. A very littlo in¬ 
genuity would turn the argument as easi¬ 
ly the other way. It is certain that none 
of tho accredited Hindu lawyers of tho 
past ever directly contemplated such a 
case. Their attempts at definition often 
appear to me to bo defective, and the 
weakest point in the Hindu law might 
perhaps ho thought to be its efforts at 
scientific classification. I do not there¬ 
fore propose to dwell upon those texts 
which are oommonly cited in connexion 
with allied topics and have been exhaus¬ 
tively dealt with in a judgment of Chan- 
davarkar, J., *in the oase of Kalgauda 
Tavanappa Patil v. Somappa Tamman- 
yauda Pa til (1), where the point was 
whether, when a man was adopted, his 
son then in being remained in his natural 
or followed his father into his adoptive 
family. Every effort to obtain clear au¬ 
thority from this confused medley of 
rather inconsequent pronouncements 
upon other legal relations is, in my opi¬ 
nion of little more real valuo than the 
interpretations of the prophecies in the 
Old Testament and the revolations inten¬ 
ded to verify them in later historical 
events. I think the objeot of all tho 
Courts today should bo to lay down as 

far as possible a principle that can bo 
generally applied, a principle too which 
rests upon an intelligibl e reason. Now. 

(Xl [1909] 33 Bom. CG9=8 1. O. 809. 
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il it be grantod that the reason under¬ 
lying the wall known and generally ac¬ 
cepted role of our jurisprudence is to 
overcomo the difficulties which might 
otherwise arise to the prejudice of the 
child in question, theu its application in 
converse cases would have to bo modified 
with reference to that paramount con¬ 
sideration. 

And this can very easily be done when 
we remember that the rule, though gene¬ 
ral and wide enough, is by no means uni¬ 
versal. For instance, wo have statutory 
authority for disregarding it in the case 
of domicile. Other casos might also bo 
put, as for example, whore the father and 
mother change their religion during the 
wife's pregnancy, in which if the Courts 
wereoalled upon to decide they would 
probably be guided by the considerations 
to which I propose to give effect. Now, 
in this country I believe that it is so 
generally true that I might without ex- 
aggoration say that it is universally true 
that sons takon in adoption are taken 
from a poorer into a richer family. After 
the adoption circumstances may of course 
change. But at the time of the adoption 
it is extremely unlikely that any parents 
would consent to give a son at the time 
vested with wealth or expectancies of 
wealth into a family where ho could 
have neither wealth nor any expectation 
of it. It therefore becomes apparent 
that an adoption will give the father, and 
after him his son, a better position than 
ho would havo had, had ho remained in 
his natural family. I see therefore no 
reason at all why in the very rare 'cases, 
of which this is the fust, I believe, that 
has come up for judicial decision, we 
should not hold in the interest of the 
|after.born child that for all purposes of 
succession and inheritance his legal en- 
11 ity must he taken to date from the date 
of his birth. It is upon that principle 
and not upon any nice analysis of the 
-dindu texts, that I should prefer to put 
my decision. I do not beliove that kind 
of analysis is really profitable. Whore- 
over it is pursuod at any length, I doteot 
many points in the reasoning which I at 
least think may easily ho proved to l»o 
fallacious. But the rule I am laying 
( o\sn is so simple and rests upon so 
simple a reason that .while it will not 
confhet as far as I C a„ see with any ac- 

or o ^ Pr,n ? , l' , ° 01 English jurisprudence 
°r any sentiments of the Hindu law. it 
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can very easily he applied to any set of, 
facts to which it is applicable. I would 
therefore hold in this case that the plain 
tiff was horn into the family info which 
his father was adopted and is entitled tc I 
succeed to his father in that family. Tht 
result of that is that the decree of the 
learned Judge below must he revered and 
that of the trial Judge restored with alb 
costs throughout. 

Note .—With reference to the opening 
sentences of this judgmeut I may note 
that after it was delivered my attention 
was drawn to the English cases of TFH- 
mer's Trusts, hi re, (2) and Vtllar v. 
Gilbey (3). In the former case what I 
have said was strongly disapproved by 
Buckley, J., and his view was also taken 
by the Court of appeal. But in the lat¬ 
ter case the House of Lords emphatically 
affirmed the general principle upon which 
I have based this judgment.— F.C.O.B. 

Heaton, J. — I coucur. I think that 
this case, in which we have to decide 
whether a son who is in his mother’s 
womb at the timo of his father's adoption 
is horn into his father's adoptive family 
or into his father's natural family, can 
he best decided by the simplest way of 
looking at the case. I think the simplest 
way of all is to remember that a child 
whon horn becomes the sou of his father. 
This is illustrated by a hypothetical case, 
the case of the son of a man who be¬ 
comes a peer, that sou being begotten 
while the father is still a commoner hut 
horn after the peerage has been conferred. 
The son, I upprehend. is from his birth 
the son of a peer and not the son of a 
commoner, Thero are, it is true, 
exceptions to this vary simple con¬ 
ception of the position of a child; hut as 
my learned brother has pointed out, 
those exceptions are invariably for the 
benefit of the child and they aro in tho 
nature of fictions working in favour of 
the child and oreatod in order to protect 
tho child against such things as illegiti¬ 
macy and poverty. But where no con¬ 
sideration of that kind operates, then I 
think that tho rule must be tho natural 
rule that a child becomes a legal entity 
at the t imo of its birth and not at some 
time prior to its birth. Such very briellv 
stated are the reasons for which I think 
the judgment of the lower appellate Court 

(2) 11903] 2 Ob. 111. — 

(3) 11907] A. C. 139. 
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in this case must be set aside and the 
judgment of the first Court restored. 

G.P./r.k. Decree reversed. 
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Beaman and Heaton, JJ. 

Bani Ramchandra Salvi —Defendant 
Appellant. 

v. 

Jayawanti Govind Pandit —Plaintiff 
Respondent. 

Second Appeal No. 677 of 1916, De¬ 
cided on 10th January 1918, from deci¬ 
sion of First Class Sub-Judge, Ratnagiri, 
in Appeal No. 145 of 1915. 

(a) Contract Act '(1872). S«. 23 and 24- 
Term contrary to public policy in agreement to 
convey land — Consideration being unlawful, 
specific performance of contract cannot be 
enforced. 

The plaintiff sued for specifio performance of a 
contract by which tbo husband of the defendant 
agreed to convey to her certain land for a con¬ 
sideration of Rs. 150. Annexed to the contract 
was a term that, in the event of a criminal 
prosecution for criminal breach of trust instituted 
by the plaintiff against the said intending vendor 
not beiug withdrawn, the contract was not to 
bo enforced : 

Held : (1) that if the concluding term of the 
contract had beon complied with or could bo 
compliod with, then part of the consideration 
was void ou the ground of being opposed to 
public policy; (2) that if tho term could not bo 
complied with, thou the whole contract becamo 
unenforceable for failuro of an essential con¬ 
dition and that in cither view tho suit must bo 
dismissed. [P 170 C 21 

(b) Contract Act(1872), S. 23—Compound¬ 
ing of felony ia contrary to public policy. 

• No one can contract on tho footing of part of 
tho consideration being the compounding of a 
felony. [P 170 0 2] 

D. W. Pilgamkar —for Appellant. 

. P■ B. Shingne — for Respondent. 

Beaman. J. —Tho plaintiff sued for 
specific performance of a contract by 
which the husband of the defendants 
agreed to convey to her certain land for 
a consideration of lls. 150. Annexed to 
tho contract was a term that in the 
event of criminal prosecution for crimi¬ 
nal breach of trust instituted by the 
plaintiff against tho said intending ven¬ 
dor not being withdrawn, tho contract 
was not to ho enforced. Tho explanation 
hriofly is this. Tho plaintiff had pre¬ 
viously sold this land to Ramchandra. 
The agreed price was Rs. 250 in all. 
Ramchandra advanced to the plaintiff 
Rs. 115 to pay off a mortgagee and a 
furthor sum of Rs. 135 of which Rs. 100 
at any rate was either taken hack by 
Ramchandra or deposited with him by 


the plaintiff. Admittedly the plaintiff 
retained Rs. 35, which, with the Rs. 115 
paid to the mortgagee, makes Rs. 150. 
In respect of the other Rs. 100 she com¬ 
plained that after she had deposited it 
with Ramohandra he criminally mis¬ 
appropriated it, in the sense that he 
withheld it and denied her right to 
obtain it from him. That was the origin 
of the criminal prosecution. 

It is perfectly dear from the agree¬ 
ment upon which this suit is brought, 
Ex. 27, that Ramchandra, husband of 
the defendant, virtually admitted the 
truth of the allegations made by the 
plaintiff and was ready to maks complete 
reparation in the term of this agreement, 
provided that the criminal law stayed 
its hand. Thusalltheequitiesare clearly 
on the side of the plaintiff. If she 
cannot enforce this contract, she must 
lose her land and she must lose the 
Rs. 100, part of the consideration of 
which Ramohandra had defrauded her. 

It appears that pursuant to this agree¬ 
ment tho plaintiff did make an applica¬ 
tion to the Magistrate to withdraw the 
prosecution. As however tho offence 
charged was not compoundable, it is clear 
that unless the Magistrate had failed in 
his duty or mistaken tho facts, it no 
longer lay in the power of the plaintiff 
to effect the course of the trial. Just 
about that time however the Magistrate 
was transferred and the case was delayed. 
Before it was resumed Ramohandra died. 
There was another person Dinkar, oo- 
acousod with the defendant, and we are 
told, though we can find no proof of the 
fact, that the prosecution against Dinkar 
was dropped. 

Now, upon these facts, wo have to de¬ 
termine whether tho contract, Ex. 27, 
can ho specifically enforced. It is pretty 
clear that if the concluding term had been 
compliod with, or oould have boon com¬ 
plied with, then part of the consideration 
would have been void on the ground of 
being opposod to public policy. No one 
may contract upon tho footing of part 
of tho consideration being tho com¬ 
pounding of a felony. But assuming that 
this torm could not have boon complied 
with, then tho wholo contract becomes, 
equally unenforceable for failuro of an 
essential condition. So that in oithor 
view it is very clear upon an understand¬ 
ing of tho facts and the terms of the 
oontract that the plaintiff cannot have it| 
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speoifioally enforced. There are other * 
considerations which may be drawn from 
other principles of contract which are 
equally fatal to it as for example, the 
provisions of S. 24, Contraot Act ; for 
having regard to the actual nature of the 
condition which the plaintiff undertook 
to fulfil, the result that that condition 
was impossible from the first makes the 
contraot void. 

Speaking for myself I muoh regret that 
the plaintiff should have been misled 
into framing her contract in this way, 
since, as I have indicated, the result is 
certainly one of great hardship to her ; 
Bub I see no alternative upon the plain 
law of the case than to hold, as I have 
indicated above, a view in which I believe 
I have the complete concurrence of my 
learned brother, and so to reverse the 
decree of the Courts below and dismiss 
this suit ; but bearing in mind the hard¬ 
ship of the case and the probable ignor¬ 
ance of the plaintiff which has led her 
into this unfortunate position, I would 
make both the parties bear their own 


costs throughout. 

Heaton, J. —I agree with the order 
proposed and I fully agree that it is an 
unfortunate thing that this claim has to 
hedisrnissol But it must be dismissed 
because the contract, specific performance 
of which was sought by the plaintiff, is 
one which, on the face of it, is opposed 
to public policy. Tho contract, which is 
for the salo of-landtby Ramohandra to tho 
plaintiff at a stated price, recites that 

you (i. o., the plaintiff) havo filed a complaint 

for criminal breach of trust agiinst mo and 

D.nkar in the First Class Magistrate s Court at 
Chiplun.” 

A complaint of criminal breach of trust 
of a kind that can bo compounded. Then 
the contraot onds by saying: “This con- 
ract 13 not to bo in force if the complaint 
is not withdrawn." That seems tome 

iUo,.°.'i Umn ? taka,,ly on tho faco of 
h result However ^fortunate 

op/rk aV ° t0 Rive el, ' oct to 1^. 


Decree reversed. 
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t) AND Marten, jj. 

dod 0n ^Bth^February 1 ^)!^ 1916 ‘ ° 


^ Hindu Lew—Widow — Surrender in favour 
of one of two reveraioners without content 
of other it invalid. 

In order that a surrender by a Hindu widow 
of her life-estato should accelerate the reversion 
tho withdrawal of the life-estate must be effective, 
and there cannot be an effective withdrawal of 
tho life estate in favour of one of the heirs with¬ 
out the consent of the others. [P172 C 1] 

Therefore, tho surrender of the entire estate 
of a Hindu widow in favour of one of the twe 
persons constituting the next reversion without 
the consent of the other is invalid. [P 172 C 1 } 

Quaere —Whether such a surrender with the 
consent of the other heir would be valid. 

iP 172 C 1] 

G. S. Mulyaokar for T. R. Desai —for 
Appellants. 

A. G. Desai —for Respondent. 

Shah, J. Tho facts material to the 
point arising in this second appeal are 
Briefly these: One Shivlingappa died 
leaving a widow Chinava and two daugh¬ 
ters Nilava an d Gangava surviving him. 
The widow made a gift of tho property 
inherited by her from her husband to 
Nilava on 8th December 1910. She 
subsequently adopted the present plain¬ 
tiff on 14th Decomber 1911. The plain¬ 
tiff sued to recover the property given to 
Nilava by way of gift from her heirs, 
who wore the defendants. Tho defend¬ 
ants contended that Nilava had acquired 
an absolute and indefeasible title to the 
property before tho adoption. The trial 
Court held that the gift was not 
binding on the plaintiff and decreed 
the plaintiff’s claim. Tho lower ap¬ 
pellate Court confirmed tho decree of 
the trial Court. The point raised in tho 
appeal hoforo us relates to tho validity of 
the gift. It is not disputed that aliena¬ 
tions by way of gift cannot ho supported 
on tho ground of legal necessity. It is 
urgod, however, on behalf of the appel. 
lants that the gift, being of the entire 
estate of the widow in favour of one of 
the two uext reversioners, it accelerates 
the estato of tho next heir and is valid on 

that ground. It is also contended that 
the gift was made with tho consent of the 
other next reversioner, Gangava. On 
nohalf of tho respondent it is urged that 
the gift does not relate to the entire 
ostate of tlie widow, that Gangava never 
consented to tho gift, that tho consent of 
a female roversoner cannot ho treated ns 
a valid consent, and that tho gift in 
favour of ono of the two reversioners 
cannot ho supported on tho ground of tho 
acceleration of the roversion. 
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It is clear that Mr. Desai’s con¬ 
tention as to the entire estate not 
being the subject-matter cf the gift 
must bo disallowed. In the lower 
Courts the case has been dealt with 
on the footing that the gift related 
to the entire estate of the widow. The 
provision in the deed of gift as to the 
maintenance of the widow is not obliga¬ 
tory and it does not detract from the 
gift. It is clear that for the purpose of 
this oase the deed must be taken to re¬ 
late to the whole of the widow’s estate. 
As regards the consent of Gangava, it is 
clear that it was not pleaded in the lower 
Courts. The plea raised in the lower 
Courts was that Nilava alone was the 
next reversioner. That plea has been 
disallowed, and it is common ground now 
that the next reversioners at the date of 
the gift were the two daughters. The 
alleged consent is supported by the state¬ 
ment of Gangava; but the trial Court 
disbelieved her altogether, and it was not 
suggested in the lower appellate Court 
that the view of the trial Court was 
wrong. The contention as to Gangava’s 
consent must bo disallowed, and Mr. 
Mulgaokar’s argument as to the validity 
of the gift must be considered on the 
footing that Gangava did not consent to 
the gift. It seems to me that the sur¬ 
render of the ontiro estate of the widow 
in favour of one of the two persons con- 
9 titutiug the next reversion without the 
consent of the other cannot bo accepted 
as valid. 

In lichari Lai v. Madho Lai (l) their 
Lordships of the Privy Council observe 
as follows; 

“It may bo accepted that according to Hindu 
law the widow can accelerate the estate of tho 
heir by convoying absolutely and withdrawing 
her lifo ostato. It was essentially necessary to 
withdraw her own life-estate, so that the wholo 
estate should get vested at onco in tho granteo. 
Tho necessity of tho removal of the obstaclo of 
tho life-ostato is a practical check on the fre¬ 
quency of such conveyances.” 

As I understand those observations, tho 
withdrawal of the life ostato must bo 
effective in order to accelerate tho rever¬ 
sion. In my opinion thereoan bo no effective 
(withdrawal of the life estate in favour of 
one of tho heirs without the consent of 
tho other. It would bo open to the 
reversioner, who is not a consenting 
party, to sue to have the alienation of 
the entire estate without legal necessity 

(1) [ 1692J 19Gal. 23G=19l. A. 30 (P. C.). 


•declared as inoperative beyond tho 
widow’s lifetime. It is clear that the 
right of the nonconsenting reversioner 
cannot be prejudiced by suoh an aliena¬ 
tion. In this case though the widow 
purported to convey her whole estato 
to Nilava. there was no eOeofcive with¬ 
drawal of the whole of her life-estate. 
Assuming that the gift would be valid as 
to a moiety so far as Nilava’s reversionary 
interest is concerned, the conveyance 
would have no effeot for the purposes of 
acceleration, as the whole estate would 
not vest in Nilava. In the absence of 
the consent of Gangava it is clear that 
tho gift in favour of Nilava cannot bo 
supported as accelerating the reversion. 
The life-estate of the widow is not des¬ 
troyed by such a conveyance. In this 
view of the case it is not neoeasary to 
consider, and I wish not to be under¬ 
stood as expressing any opinion as to (a) 
whether a gift of the entire estate of the 
widow in favour of one of the two next 
reversioners with the consent of the 
other would be valid as accelerating tho 
reversion, (b) whether the consent of a 
female reversioner oan bo treated a9 a 
valid consent like the consent of any 
male reversioner, and (o) whether any 
absolute conveyance in favour of the next 
reversioners involving a withdrawal by 
the widow of tho wholo of her life-estate 
is binding upon a subsequently adopted 
son. I would therefore dismiss the ap- 
poil and oonBrm tho deoree of the lower 
appellate Court with costs. 

Marten, J. —Tho question in this 
second appeal is whether a Hindu widow 
entitled as such to her deceased husband s 
immovable property oan validly alienate 
tho samo or any part thereof to one of 
two reversioners voluntarily and without 
tho consent of tho other reversioner, so 
as thereby to deprive a subsequently 
adopted son of the right he would other¬ 
wise have to one moiety of the property 
in question. I say ouo moiety advisedly, 
because by tho foot-note to tho notice of 
appeal tho appellants now limit their 
claim to ono moiety of the property and 
do not now dispute the right of the 
adopted son to the other moiety. 1 ho 
alienation rolied on by the appellants 
is tho deed Ex. IH. It was, I think, a 
voluntary alienation without considera¬ 
tion, and no question of legal nooessity 
arisos. It was in favour of only ono oi 
the two reversioners, viz. Nilava, through 
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whom the appellants claim : and it is cussed in Pilu Appa Naltvade v. Babaji 


clear on the fiudiugs of fact in the Courts 
below that the consent of the other re- 
virsioner Gangava was not obtained to it 
nor was Uangava in such a superior fin¬ 
ancial position as to admit of it3 being 
argued that Nilava was the sole revor- 
siouer. What then was the legal eiTect 
of the deed Ex. 18 ? I assume in favour 
of the appellants, hut without deciding 
the point, that tlie adopted son could in 
law he defeated by a prior surrender 
made by the widow to both the then re¬ 
versioners and with their joint consent. 
On what basis then can a surrender by 
a widow be validated where there is no 
legal necessity, but the reversioners’ con¬ 
sent. According to the judgment of Sir 
Lawrence Jenkins in Vinayak v. Govind 
(2), which was quoted by tho Judicial 
Committee in Bajrangi Singh v. Mono- 
karnika Bakhsh Singh (3), the basis on 
whioh the validity of such a surrender 
rests is a matter of controversy, for tho 
Caloufcta Courts appear to favour the 
view of acceleration hut the Bombay 
Courts prefer the view that consent evi¬ 
dences the propriety of tho transaction, 
if not its actual necessity. According to 
Pilu Appa Naltvade v. Babaji Naru 
Many (4) no voluntary transfer by way 
of gift can he valid, for there is no room 
for the theory of legal necessity. 

I noed not however consider whether 
this latter decision can bo reconciled 
with the decision of the Privy Council in 
Bajrangi Singh v. Manokarnika Bakhsh 
Singh (3), hut will assume in favour of 
the appellants that it cannot be. If then 
the validity of the alleged surrender in 
the presont case depends on the consent 
of the reversioners, tho appellants are 
out of Court, for Gangavu did not consent 
to the alienation in favour of her sister 
Nilava; and it i9 not, and indeed could 
not he, suggested that there wore any 
special circumstances boro which would 
mako it impossible strictly to enforce 
tho rule that ordinarily tho consent of 
the whole holy of persons constituting 
tho next reversion should bo obtained: 
seo Bajrangi Singh v. Manokarnika 
Bakhsh Singh (3). It is therefore un¬ 
necessary to consider and I express no 
opinion on tho question which was dis- 

(-’) [if'lj 20 Pom. laoT 

(3) [UHMJ 80 All 1 = 11 (). C . 78=U5 I. A. 1 

(1) [laioj 34 Bom. 1G5=! 1. C. 084 . 


Naru Many (4) as to whether the con¬ 
sent of tho female rovorsioners alone 
could suffice. 

If, on tho other hand, the appellants 
base their case on acceleration, as in fact 
they did before us, then they have other 
difficulties to contend with. In the first 
place as Sir Lawrence Jenkins says in 
Vinayak v. Govind (2): 

“It Is impossible not to feel some difficulty as 
to this doctrine (viz. accelerationJ, (or it would 
seem to rest on the application to a Uindu 
widow’s estate of tho English doctrine of tho 
merger of a particular estate, with a result that 
the devolution of a properly according to law is 
influenced by the acts of those who are simply 
in the possible line o! succession." 

Personally I share the difficulty in see¬ 
ing how a widow can by a voluntary deed 
veBt tho estate of a contingent reve- 
sionor to the prejudice of an after born 
revrsiouer, where tho contingency iu 
question depends on the reversioner sur¬ 
viving the widow. I will however again 
assumo in favour of the appellant but 
without deciding tho point tha the 
doctrine of acceleration is applicable in 
Bombay. Turning then once more to 
tho deed Ex. 18 it is clear that on the 
face of it it purported to convey the 
whole property to Nilava. But I fail to 
soo how such an alienation could accele¬ 
rate tho interests of tho other reversioner 
Gangava, for the deed does not purport 
to be and was not intended to be a sur¬ 
render in favour of Gangava of any 
portion whatever of the property. Ap¬ 
pellants' pleader was unable to advance 
any real argument in favour of that 
proposition, and in my judgment it is 
unsound. 

Wo accordingly como to tho last point, 
viz , that the deed operated as nn ac¬ 
celeration of Nilava's contingent moiety. 
This was tho only point seriously urged 
before us in tho brief argument for tho 
appellants. Tho answer to it is I think 
simple, viz., that tho widow would thus 
retain her interest in tho other moiety. 
Accordingly the alleged surrender would 
not satisfy the restriction laid down by 
tho Judicial Committee in Behari Lai 
v. Madlio Lai (1) and re-quoted in Baj. 
rangi Singh v. Manokarnika Bakhsh 
Singh (3), viz., that the surrondor should 
he absolute aud complete and that the 
whole limited estato should ho with¬ 
drawn, a restriction that would guard 
against tho injurious result whioh would 
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follow if the rule were not so qualified. 
That restriction negatives, I think, an 
acceleration of a fraction of the estate, 
and I may refer to Radha Shyam Sircar 
v. Joij Ram Senapati (5), Pilu Appa 
Nalwade v.Rabnji Naru Many (4), Deli 
Prosad Chowdhry v. Golap Bhagat (6) 
and Moti Raiji v. Lall Das Jibhai (7) 
in support of the view I take. I however 
express no opinion as to whether Moti 
Raiji v. Laid as Jibhai (7) can be 
entirely reconciled with the decision of 
the Privy Council in Bajrangi Sinah v. 
Manokarnika Balchsli Singh (3). Apart 
from authority this restriction appears 
only reasonable, for at the date of the 
deed Ex. 18 it would seem unfair to 
deprive Gangava without her consent 
or*even her knowledge of her contingent 
interest in Nilavur’s moiety. Further, 
if a partition is to be effected out of 
Court, the consent of all should prima 
facie bo obtained. In the present case I 
gather that Nilava predeceased her 
mother. Apart, then, from the adoption 
Gangava might in certain contingencies 
have succeeded to the whole property. 

In tho result, therefore I would bold 
that the deed, Ex. 18, was inoperative 
against the subsequently adopted son. 
Consequently in my judgment the appeal 
fails and ought to be dismissed with 
costs. I should perhaps add that as % 
Gangava is not a party to this action, she 
will not technically be bound by its 


result. , . 

o p./r.K. __ Appeal dism issed. 

(6) [1890] 17 Cal. B9G. 

(G( 119131 40 Cal. 721 — 19 I. C. 2(3. 

( 7 ) [1917] 41 Bom. 93=37 I. C. 945. 
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Bf.aman and Heaton, .TJ. 

Rangbhat Ramchandralhat — Defen¬ 
dant—Appellant. 

v. 

Sitabai Bandbhat — Plaintiff—Respon¬ 
dent. „ ^ 

Second Appeal No. 10G1 of 1916, De¬ 
cided on 15th January 1918, from deci¬ 
sion of Dist. Judgo, Dharwar in Appeal 
No. 139 of 1914. 

Hindu Law—Joint family-Self-acquired 
property can be converted into joint pro- 

^Amombor of a joint Hindu family who has 
acquired property of his own may convert it into 
joint familv property in tho ordinary senso of 
the term and thereafter all the members of the 
family will have the same rights in it as though 
it had been acquired originally by their oint 


exertions or descended to them from a common 
ancestor. IP 174 C 2} 

S. Y. Ahhyankar —for Appellant. 

H. B. Gumaste —for Respondent. 


Beaman, J. —The point argued in 
this appeal arises in this way. Ram- 
ebandrabhat, the father of the appellant 
and of the husband of the respondent, 
acquired certain property in such a man¬ 
ner as to make it admittedly bis own 
self-acquired property. Thereafter the 
Courts below have found, by his own 
volition and intention he converted it 
from self-acquired property into joint 
family property between himself and his 
two sons, Rangbhat and Bandbhat. In 
1898, after the property had thus re¬ 
ceived tho impress of joint family pro¬ 
perty, Rangbhat, the appellant, separated 
from his father and brother. In the 
partition the Court finds this property 
was taken into calculation and Rang- 
bhat’s share given him on that basis. 
Thereafter Bandbhat and his father Ram- 
ohandrahhat constituted a joint Hindu 
family in respect of the residue of tho 
property in their possession. On Ram- 
cbamlrabhat s death Bandbhat took the 
whole and on his death bis widow, the 
respondent, takes a life-estate. 

The case for Rangbhat is that as the 
property was self-acquired, it was impos¬ 
sible for Ramchandrabhat by any aot of 
volition to convert its character into that 
of joint family property. And ho relies 
on the text of the Mitakshara and a de¬ 
cision in the Calcutta High Court, Jasoda 
Koer v. Sheo Pcrshad Singh (l). I am 


lowever of opinion that in neither case 
s tho classification exhaustive. I see no 
lifficulty in principle in holding, as I be- 
ievo this Court has repeatedly held, that 
i member of a joint Hindu family who 
ms acquired property of his own may 
jonvert it into joint family property in 
;ho ordinary sense of the term and that 
ihereafter all tho members of the family 
will havo tho same rights in it as though 
it had been acquired originally by their 
oint exertions or descended to them from 
v common ancestor. If there is really no 
iifliculty in that view, then nothing is 
oft to argue about. The facts have been 
found by the lower appellate Court and 
t is only on the ground that those facts 
nvolvo a legal impossibility that Mr. 
\bhyankar has constructed his argument. 
For mv part _I_ think that_that . argument 

( 1 ) (1890] 17 Cal. 33. 
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is altogether too technical. In the very 
common case of a Hindu who has ac¬ 
quired considerable property before the 
birth of any ohildren, suppose three sons 
are born to him and during their life¬ 
time he deliberately associates them with 
himself in the enjoyment of all the pro 
perty he had acquired, thus converting 
its character into joint family property, 
it is not denied that on his death they 
would receive it in the character of joint 
ancestral family property. But in such 
a case they acquire no interest in it 
merely by birth And that is in effect 
exactly the case with which we are deal¬ 
ing here; for although these sons may 
have been born at the time Ramehandra- 
bhat obtained this property, this, in my 
opinion, makes no difference in principle. 
It is indeed apparently conceded that 
Rangbhat and Bandbhat would have in¬ 
herited this property on the death of 

Rarnchandrabhat as joint ancestral family 
property. 

But it is urged that the separation 
of Rangbhat from Rarnchandrabhat and 
Bandbhat cannot in any way affect the 
devolution of the remaining property 
treated as joint family property in the 
hands of Rarnchandrabhat and Bandbhat 
and that Rangbhat must, on the death of 
Karaohandrabhat, succeed with Bandbhat 
equally to all this property as joint an¬ 
cestral family property. That however 
13 a principle which ignores altogether 
the prior conversion of the property from 
self-acquired into joint family property, 
a principle to which, as I havo said, this 
y f . I b . ohvo has repeatedly given effect. 

vn' thl .V l0 . W of the caao fchore will he no 
difhculty in arriving at the conclusion 

reached by the lower appellate Court on 

the facts that the family of Ramchandra- 

bhat, Rangbhat and Bandbhat was joint 

in respect of the whole of the property 

before the separation of Rangbhat in 1898 

and that thereafter the remainder of the 

C an i PO n OSI3 1 T 1 l jointly hv Ramchandra- 
vivn Bandbhat was taken by sur- 

bhat bv B° n iki °/ le , ath ° ( Rai >icbandra- 

h s widow 10 n ° l0n ° and on his < l0 *th 
us widow would necossarily have a life 

estate to which the reversionary inlrcst 
of Rangbhat should bo postponed That 

»muld r » n e y i Vi ° W ’ thiB ^ fails and 
should bo dismissed with, all costs. 

eaton . J — I agroo. Tlio only point 


sideration, was the point that whatever 
Rarnchandrabhat bad intended or at- 
temptel to do, it was impossible for him 
to convert his self-acquired property into 
joint family property of himself and his 
sons. This is the first time, so far as my 
recolleotbn goes, that I have heard this 
argument put forward. But there are 
many oases which have been decided in 
this Court, and in some of them I have 
taken part, in which solf-acquire 1 pro¬ 
perty has been held to bo converted into 
joiot family property; and as an instance 
of this we have the case of Laldas 
Narandas v. Motibai (2). As I am quite 
clear in my own mind that the practice 
of this Court for many years has been to 
recogni/.e the possibility .of converting 
self-acquired into joint family property, 
I do not propose to deal with the argu¬ 
ment that this supposed possibility j 3 
contrary to the principles of nindu law. 
I do not think it is contrary to the prin¬ 
ciples of Hindu law; hut having regard 
to the practice of this Court I do^not 
think it is necessary to elaborate the rea 
sons for which I think so. I think the 
appeal should be dismissed with costs. 

^jGJ^/r.K^_ Appeal dismissed 

(2) Ll'JOG) 10 B JIU . L; R 175. ~- 
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Batchelor, Ag. C. J. and Shah, J. 

Raoji Bhikaji Eondkar— Defendant— 
Appellant. 

v. 

Anant Laxman Eondkar— Plaintiff— 
Respondent. 

First Appeal No. 130 of 1916. Decided 
on 30th January 1918, from decision of 

c ‘\t ‘[r 6 , C ,lSS Sub - T udgo. Tliana, in 
Suit No. 154 of 1912. 

Hindu haw Partition—Mother — Right of 
mother to .hare in husband 1 . estate accrue* 
when partition actually made 

Under the Hindu law a mother’s right ton 

! V*? w hCr hus ^' l " d ' s «»»to on partition ot the 
estate between the sons accrues only when a 
partition is actually mado. (P J7G q oj 

I) a Hindu, died leaving a widow and two sons 
One of the latter diod subsequently leaving a son 

S sh UR “ 9 °k- f ° r ^ liti0Q «nd possession 
of hisi share in his grandfather’s estate. Tho 

rial Court held that the widow was entitled to a 
third share in the estate of It and passed a pre¬ 
liminary decree. Before however a final decree 
could be passed the widow died : 

Held : that.tho share which tho widow would 
ha\c taken if au actual partition bad boon 
c free ted was never severed from tho ostito.of II 
and consequently remained an integral part of 
tho cstato available for divisiou between tho 
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plaintiff and his uncle, each taking a half share 
in the estate. [P 177 0 2] 

Jayakar and A. G. Desai —for Appel¬ 
lant. 

Coyajce and P. B. Shingne—tor Res- 

pondenfc. 

Batchelor, Ag. C. J. —At some time 
before 1000 one Bhikaji died, leaving a 
widow Yeshodabai, defendant 2 in the suit. 

Bhikaji left also two sons, Raoji. defen¬ 
dant 1, and Laxman who died in 1900. 
tiftxman’s son, Anant, was the plaintiff. 

The suit was brought for partition and 
possession of the plaintiff’s one.half share 
in the estate of Bhikaji. The properties 
involved are partly moveable and partly 
immovable. Of the various defences 
raised we are concerned only that which 
was embodied in issue 5 in the Court 
of trial. That issue raised the ques¬ 
tion whether defendant 2, that is, the 
widow Yeshodabai, was entitled to a 
third share in the family property. The 
learned trial Judge answered that ques¬ 
tion in the affirmative, and accordingly 
ho decreed to the plaintiff a one-third 
9 hare only, and not a half. That decree 
was a preliminary decree, and was made 
on 27th October 1913. Before any final 
decree could ho passed, that is to say, on 
7th June 1914 defendant 2 Yeshodabai 
died On 19th January 1915, the plain¬ 
tiff applied to the Court praying that 
owing to the removal of Yeshodabai 
by death, his share should he held to 
have increased to one moiety, and the 
decree should be amended. By an order 
dated 27th July 1915, this application 
was granted by the learned Subordinate 
Judge, who amended the decree accord- 

"From this amended decree the present 
appeal is brought by defendant 1, and the 
object of it is to obtain from this Court 
a declaration that the -plaintiff is not en¬ 
titled to so much as a half share Wo 
have had from the foamed counsel en¬ 
gaged an interesting argument upon the 
question whether the share, which 
Yeshodabai is supposed to have taken 
in the circumstances of this litigation, 
should or should not bo regarded as her 
technical stridhan, and it has boon much 
debated whether this question is covered 
by the authority of the Privy Counoil 
decision in Dchi Mangal ProsadStngh v. 

Uahadeo Prasad Sin gh (1). Upon th is 

14 •!. C. 1000=39 I. A- 


idi8 

question however it is not necessary for 
us now to pronounce any opinion, and we 
consequently refrain from doing so. With 
regard to the second point urged by Mr. 
rayakar, namely, that the remedy which 
Jhe plaintiff sought to get by his appli- 
°ation of 19th January 1915, could only 
he obtained by the institution of a sepa¬ 
rate suit, it appears to me that this con¬ 
tention ought not to prevail. It is clear 
that when Yeshodabai died, the cause of 
action survived, and her heirs would have 
to be brought on the record ; the Court 
would, I think, he bound under O. 22, 
R. 5. to make inquiry as to who these 
heirs wore in case any dispute arose upon 
the subject. 

But the appeal, in my opinion fails 
upon another ground. It is noteworthy, 
through the fact is not necessary for my 
decision, that the decree under appeal 
does not contain a provision assigning a 
separate share to Yeshodabai, and it is 
manifest from the manner in which the 
litigation was conducted that Yoshodabai 
was not pursuing any interest of her own 
hut was merely used by defendant as a 
convenient means of reduoing the extent 
of the plaintiff’s share. These circum¬ 
stances whioh I think are worth mention¬ 
ing though they are not essential to my 
decision, which I prefer to rest on the 
broad ground of the principle to bo pre¬ 
sently stated. That principle seems to 
me to be clear, intelligible, and, on the 
authorities to which I shall refer, estab¬ 
lished beyond question. Any particular 
oase of hardship owing to exceptional 
delay between the decree and the actual 
partition may be loft for decision when 
it arises, hut this case certainly falls 


m 1191‘2) 34 AH. 234 
121 (P. C.). 


within the principle and, in my judgment 
ought to ho decided on that ground. L 
will assume therefore in Mr. Jayakar s 
favour that the suit and the preliminary 
decree rnado in it effected a severance of 
interests between the plaintiff and defen¬ 
dant 1 and did. in eubst-auco assign a third 
share to Yeshodobai That however is 
not in my view enough to justify t\ P 
pel Inn t‘s contention that she toot fat 
bird share so ns to tran.-mW to her 
heirs.. Her right ‘o“eh»».aa lender, 

stand it. accrues onls ' > . ] 

has actually been made. That iste. % »o 
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ree (2), whore Mifcter, J., in delivering 
the judgment of the Court said; 

“The text of tho Mitaksbara that has been re¬ 
ferred to merely says, ‘<>f heirs dividing after 
the death of the father, let the mother also take 
a share.’ or in other words, the mother or grand¬ 
mother, as tho case might be, is entitled to a 
share, when sons or grandsons divided tbo family 
estate between themselves. But the mother or 
the grandmotlior can uever be recognized as the 
owner of such a share, until tho division has 
been actually made. Sho has no pre-existiug 
vested right in the estato except a right of main¬ 
tenance. She may acquire property by partition, 
for partition is oue of the recognized modes of 
acquiring property uuder the Hiudu law. But 
partition, iu her case, is the sole causo of her 
right to tho property. It follows therefore that 
tho effect cannot precede the cause." 

Mr. Jayakar has callol our attention to 
the circumstance that in theorigiual toxt 
tho word used here for “division,” uimo- 
ly, "Vibhag” is tho same wor l as is 
uselin tho earlier plaoitam where tho 
author is speaking of tho distribution 
made during tho life of the father, and 
counsel has contended that since, a3 hot- 
ween male members of tho family, 
vibhag iu tho sense of a mere sevoranca 
of interest would suffice to vest separate 
shares in the rnalo co-parceners, it should 
b3 held that, upon such severance, the 
mother also would take her share iu full 
proprietorship. As however tho word 
occurs iu this placitura, it appears to mo, 
without making any pretension to Sanskrit 
scholarship, that it may well boar thoothor 
moaning tho meaning, that is to say which 
is ascribed to it by that learned Hindu 
Judge, Dwarkanath Mitter, J. Itmustbe 
remembered also in this context that al¬ 
though, when a partition is rnalo, tho 
mother is entitle 1 to claim hor share, she 
is not ontitled at any tiino to compel a 
partition. I see no reason therefore to 
infer from tho actual words of tho toxt, 
on which Mr. Jayakar has relied, that 
the viow accepted by Dwarkanath Mit- 
tor, J., ought to he abandouol. In this 
opinion I am confirmed by the fact that 
the same view indopendontly commended 
*t . ‘ tr) Sir John Stanley an 1 another 
Hindu Judge, Banorji, J., in Jieli Kuar 
v. Janhi Kuar (3). Thoro tho s*rno in- 
terpretation was put upon tho anno toxt 
iroin tho Mitalcshara, though it so hip- 
ponod that Shea Dijal Tewarre v. Ju,loo- 
natk Tcwaree (2) was .ot cited to tho 
learned Julgee. In this Allahabad case 
the question that had to ho considered 

(2) llh-Guj u VV. UToi: - 

(3) 11011) as All. 118=7 1. c. 009. 
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was whether Dur. i Run war, the mother 
of Ivalka Prasad and Gur Dayal, took a 
share on an alleged partition between 
these two sons. The learnel Judges found 
that in fact there hid been no actual 
partition these between two sons of Duni 
Kunwar, although by reason of an arrange¬ 
ment which they had made there was a 
disruption of the joint family within the 
meaning of the rulings of their Lordships 
of the Privy Council, and in this state of 
the facts the learnel Judges says: 

“No doubt under tho Mitakihara upon a parti¬ 
tion being made by sons after the death of their 
father the anther is entitled to a «hare equal to 
that of a son But wo aro of opinion that she 
would obtain such share only if an actual parti¬ 
tion tcok place between the sons. The text of 
Yujuavalkya on this peint is this: ’Of heirs di¬ 
viding after death of the father, let tho mother 
also take an equ al share'. Tois. in our opi¬ 

nion, implies an actual divi-ion of the family 
property, that is, a completed partition under 
which there is a division of interest as well as 
separate possession. We do not think that a mere 
sevcr.auco of intore ; t where no actual division of 
tho property takes place confers on the mother a 
right to a share equal to that of each of her sons 
.... It is only when the sons actually divide 
tho property and effect a complete partition that 
the mother can get a sharo Thoro is nothing in 
the Mitakshara from which wo may infer that 
upon a mere sovcranco of the joint status of a 
Hindu famil a mother can claim a share.” 

It is plain that, unless we aro pre¬ 
pared to depart from these weighty 
authorities, wo must hold hero that when 
Yoshodabai died sho was not tho owner 
of asharo, and I can see no reason why we 
should not follow the judgments which 
I have cite 1. Tho earlier of them was 
pronounced so long ago as 18G8, and it is 
not suggests 1 that there has ever been 
any contrary decision by any of tho High 
Courts, It follows therefore that no 
share in Bhikaji's estato ever passe i to 
tho ownership of Yesholahai. In other 
word9, thesharo which Y'oshodabai would 
have taken, if an actual partition had 
been effected, was never severed from 
the estato of Bhikaji, and. consequently, 
remains now an integral part of that 
estate available for division. Tho result 
is that tho properties must bo dividodl 
half and half between tho plaint ill and' 
defendant 1. Tho appeal therefore must 
he dismiss© 1 with costs and a decree 
made as I have indicated. For purposes 
of Blealer's fees the costs should bo as¬ 
sessed on Rs. 1.000. 

Shah, J.— 1 am of the same opinion. 
I wish to a l l that on tho facts of this 
case I am eatisfiol that Yeshcdr.bai had 
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cot become owner of her share in the 
estate of Bhikaji at the time of her death. 
The question therefore whether on her 
death it would go to her heirs as part of 
her stridbau or to her husband's heirs as 
if it was property inherited from her 
husband does not arise: and I express no 
opinion on that question, though it has 
been argued at some length. 

In the present case there was no pro 
vision as to her share in the preliminary 
decree; the plaintiff had taken no steps 
to proceed with the division of the pro¬ 
perty by metes and bounds after the 
preliminary decree and before her death, 
and Yeshodabai bad taken no steps after 
the preliminary decree to obtain her 
share. The estate of Bhikaji was there¬ 
fore divisible between the plaintiff and 
defendant 1 on her death without any 
reference to her share. This view is 
supported by the decisions in Shen Dyal 
Ten arec v. Judoonath Tewaree (2) and 
Beti Kuar v. Janld Kuar (3). With 
reference to these cases Mr. Jayakar has 
argued that the word ' Vibhag" in the 
original text (Mitaksbara’ Chap. 1, S. 7, 
placita 1 and 2) should bo uudeistood as 
meaning severance of interest and not 
necessarily actual division by metes and 
bounds, and has relied upon the case of 
Girja Bai v. Sadasliiv Dliwidiraj (4). 
Tbo point howevor to bo considered in 
the case is whether Yesbodabai bad taken 
her share heforo her death. The next 
undoubtedly gives her the right to take 
nn equal share, when the eons divide the 
property. But in order that it may 
become part of her property, as distin¬ 
guished from the estate of hor busbaDd, 
P he must take her sharo. In this case 
the grandson did proceed to divide tbo 
property by filing tbo suit, though no 
stops were taken to have the property 
divided by metes and bounds after 
the preliminary decreo and before hor 
death. Yesbodabai howevor had not 
taken any effective steps to securo her 
share She claimed it in the written 
statement, but did not press for it at the 
time of tbo preliminary decree, bho did 
nothing subsequently during her lifetime 
to obtain her share. It is clear, there¬ 
fore, that in fact she did uot take her 
share, and that it was not severed from 
Bbiknji's estate. 

It is not necessary to defin e precisely 

“ 14 i A. 1. u. r.llo P. c. 104=48 0-1. 1031=13 
I. A. 151 = 37 I. 0. 821 (V. C.). 


as to wdien the mother can be said to 
take her share, so as to make ic part of 
her estate, quite apart from the question 
whether it would be non-teohnical stri- 
dhan in her hands or whether it would 
be property inherited from her husband. 
The question must be decided with re¬ 
ference to the facts of each case Assum¬ 
ing, without deciding, that the actual 
division by metes and bounds may not 
be essential for this purpose it is clear 
that in the present case Yesbodabai did 
not take her sharo as contemplated by 
the text, and that the property of Bhikaji 
became liable to division on her death in 
equal shares between the plaintifl and 
defendant 1. 

G.P./B.K. Appeal dismissed. 
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Beaman and Heaton, JJ. 

Hariram Kishniram —Defendant Ap- 
lollant. 

v. 

Shivbakas Ramchand Plaintiff Res- 

rondent. , 

Second Appeal No. 803 of 1916, Deoi¬ 
led on 9th January 1918, from decision 
if Asst. Judge, Dhulia, in Appeal No. 72 
,f 1915. . „ , 

Limitation Act (1908b Art. 120-Landlord 
ind tenant—Tre*F OBS by tenant—Suit for 
nandatory injunction is governed by Art. 
20 . 

In 1893 d-fondant who was the tenant of a 
iouso built his own house on the adjoining land 
,nd constructed a staircaso which was -upperted 
>y a pillar driven into land belonRinir to tbo 
jouso of which he wns the tenant. In 19C5 tbo 
daintiff took a permanent leaso cf the lat'or 
muse and in 1912 he asked the defendant to 
Mill down the staircase. The latter refused and 
he plaintiff then brought a suit for a mandatory 
njunction directing tho defendant to removo 
he staircase: 

Held: that tho suit was barred by limitation 
mder Art. 120. [P 179 C 2; P 180C 1] 

Coyajee and J. B. ]\Iclita for Appel¬ 
ant. 

K. II. Kelkar —for Respondent. 

Judgment. — Adopting the findings ci 
fact such as they aro of the Courts below 
it appears that in 1893 or thereabouts, 
roughly ninoteon years before suit the 
defendant wns a tenant at any ™foi o 
tbo bouse of which the ,a .® ° fc 

taken a permanent leaso. \ h» 0 . . 

he built his own house on the adjoining 
land and put up a staircase which s the 
subject-matter of this suit. In M pro¬ 
bability tbo pillar driven into the land 
supporting the stair-case was coutem- 



1918 


Hariram V. SniVBAKAS 


Bombay 179 


poraneous with the rest of the structure 
though the plaintiff' has contenled or at 
any rate suggested, that this pillar was 
put up by his immediate predecessor-in- 
titlo only some nine years before suit. In 
1905 the plaintiff took a permanent 
lease of the house which had been in the 
defendant’s occupation in 1893. lie 
alleges that in 1913 be asked the defend- 
ant to pull down the staircase. The de¬ 
fendant refuse 1. Hence his caii90 of action. 
IIo prayed for a mandatory injunction 
directing the defen lant to remove the 
staircase. The defendant replied that 
the land ovor which the staircase hung 
and upon which it was supported by the 
pillar just mentioned was his own. And 
the lower appellate Court has confined 
its julgment to a trial of the issues: (I) 
whether tho land under the staircase 
belongod to the plaintiff or the defend¬ 
ant; and (2) if to tho plaintiff whether 
the defendant has acquired an easement 
in the nature of a. right to maintain his 
staircase in its present condition. This 
overlooks many material poiuts and pre¬ 
sents the case in my opiniou iuanaltogo- 
thor wrong light. If we assume that the 
construction of the staircase in 1893 by 
thodofondant was an act done to tho detri¬ 
ment of his landlord’s title and without 
his landlord's knowledge andcousont then 
I should he inclined to say that this was 
a trespass and in no sense an oasemont. 
an l that tho plaintiff’s right would have 
boon finally barred by twelve years’ 
advorso possession. If howovor it wore 
contondo 1 tint so loog as the defendant 
remained a tenant of the plaintiff's pro- 
decossor in-titlo his act in building the 
staircase and supporting it on his land¬ 
lord s land ought not to he regarded as 
alvorse fo his landlord’s titlo. it might 
bo relevant if not importint to know 
whoci the defendant coasol to bo a tenant 

.plaintiff's prolocossor-in title. 

Upon t u* p 0mt the Cjurts give us no 
definite information. It fc however doTr 
and cortain that for more than nine years 
before suit tho tenants of tho premises 
now ocoupiol by the plaintiff realised tho 
existence of and possibly tho inconvoni 
once occasioned to them by this stZ 

Now at that time it is clear that it 
ovont ,t , 3 protty olo.r tl„ t unle 68 t o 


license were specifically conditioned byi 
some 9Uoh terms as that tho dofondant on 
demand would remove the staircase tho 
plaintiff would have had to bring a suit 
of this nature within six years under 
Art. 120, Sell. 1, him. Act. This he 
admittedly has not done an l it is no 
sufficient ground for decreeing his claim 
that tho lower appellate Court has found 
that the land under tho staircase be¬ 
longed to him. I am not prepared to say 
with certainty that tho trespass his 
continued for more than twelve years, 
and therefore that tho defendant has 
acquired the ownership of tho land under¬ 
lying tho staircase though F think this i 3 
in all probability the truth of the case. 
But I havo no hesitation whatever in 
saying that in any view the plaintiff's 
present claim is time barred Further 
oven were it not, it is a claim without any 
foundation; for upon tho view most 
favourable to him there was acquiescence 
from the first an 1 therefore no man la- 

tory injunction of the nature he has prayed 
could have been granted to him. The 
defendant’s staircase could hardly he 
treated as in the nature of an ordinary 
eisement and therefore tho true nature 
of tho contest was I should have thought, 
rooted in trespass, anl the proper period 
of limitation i9 twelve years from the 

time tlie defendant’s possession became 
udvorse. 

No w both tho Courts below have found 
that tho staircase was put up nineteen 
yoirs ago and therefore the presumption 
in my opinion would certainly be thao 
from that date tho possession was adverse. 

I have hesitated to stato that conclusion 
definitely because of some considerations 
winch have boon suggestel from the 
Bench in the course of the argument, 
considerations lending colour to tho pos¬ 
sibility at any rate that the possession 
may havo hoen pormissivo But there is 
only one ground upon which the plain¬ 
tiff could possibly succeed and overeo.no 
tho tlneo main difficulties I havo jndi- 
citol and that is that tho dofondant 
erected the staircaso upon a definite 
agreement with his landlord plaintiff's 
prelecessor-in-title that whonovor called 
upon to do so he would pull the stairciso 
down . That never appears to have boon 
the plaintiff's caso and it is on tho faco 
of it oxtrornoly improbable that any 
person situated as tho dofondant was would 
havo consented to such an agreement for 
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after building the staircase at consider¬ 
able expense be might have been called 
upon a month later to pull it down. We 
have been asked to remand the case for a 
finding upon this question but doing so 
would in my opinion be little'less than a 
direct invitation to perjury. It would 
be making an entirely new case for the 
plaintilY and a case which having regard 
to ordinary human conduct amongst 
people of this class is so improbable as to 
be almost negligible. In my opinion then 
the only proper decree to be made was 
that of the Original Court and I thiuk 
that the decree of the learned Judge of 
first appeal ought to be reversed and the 
decree of the trial Court restored with 
all costs upon the plaintiff throughout. 

Heaton, J. —J agree that the decree 
of the first Court should be restored. 
The suit is one for an injunction and 
nothing else and on the facts feund it is 
brought more than six years after the 
date at which it could have been brought. 
Therefore the suit is time-barred in 
I virtue of Art. 120, Sch. 1, Lim. Act. 
The circumstances of the case do not 
to my thinking suggest any good reason 
why we should allow a remand for 
the purpose of enabling the plaintiff 
to hunt about to see whether he can 
find some reason possibly produce some 
evidence to show that after all the suit 
might not be time barred. 

G.P./P.K. Decree reversed. 
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Beaman and Heaton, JJ. 
Laxmava Huchappa Nasipudi 
fondant — Appellant. 


—De- 


v. 


Rachappa Clianbasappa Karvcerslictti 

— Plaintiff—Respondent. 

Second Appeal No. 35 of 1917, Decided 
on 18th February 1918, from an order 
of Dist. Judge, Dharwar, in Appeal 
No. 171 of 1915. . . _ . § 

Limitation Act (9 of 1908), Art. 44-Su.t 
to sot nside sale by guardian brought more 
than three years after attaining majority 
is boned. 

A suit to set aaido a aalo of a minor s property, 
effected by his mother who was his natural guar¬ 
dian, brought more than three years after tho 
minor's attaining majority 13 barred under 
Art. 4 4. 11 180 U2J 

S. Y. Abh yank a r for Nilkant Alma - 

ram ~for Appellant. 

P. B. Shingne — for Respondent. 
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Judgment. —We think that the plain¬ 
tiff's suit is clearly time barred. At the 
time of the sale by his mother he was a 
minor and she was his natural guardian. 
She sold in that character. The plain¬ 
tiff did not bring his suit within three 
years after attaining majority (I might 
add that the actual plaintiff was tho as¬ 
signee of the minor just mentioned). In 
these circumstances, but for certain de¬ 
cisions of this Court to which we have 
been referred, we should have enter¬ 
tained no doubt whatever but that tho 
suit was time barred undor Art. 44,. 
Sch. 1, Lim. Act. The case of Balappa ] 
Dundappa v. Clianbasappa Shivalin - 
gappa (l) and the caso of Anandappa v. 
Totappa (2), with which we have been 
especially pressed, are, we think, easily 
distinguishable. We need only mention 
the first of these case3 and point out that 
tho transferor was not the natural guar¬ 
dian of tho minor at all hut his step¬ 
mother. Tho decision can then be put 
on the ground that tho alienation was 
not by a guardian strictly speaking so at 
all, hut at tho highest by a de facto 
guardian who was not authorized to deal 
in any way with the minor's property. 
This would make it conform to tho prin¬ 
ciple of the Privy Counoil decision in 
the case of Mata Din v. Ahmad Ali (3), 
which is cited with approval in thoir 
Lordships'judgment. There appears to 
have been a slight orror in quoting tho 
conclusion of their Lordships of the 
Privy Council, for a reforenco to that 
caso will show that the limitation point 
undor Art. 41 was disposed of on tho 
simple ground that the alienation com¬ 
plained of was male by a person who 
was not a guardian and who was nob 
authorized to make it. As far as it goes 
therefore by implication that decision of 
tho Privy Council supports the view to 
which wo give effect in this judgment. 
We tako the words of Art. 44 as they 
stand in thoir plain and natural sense 
and so t ikon, they seem to us to cover 
ovory fact in this case beyond the reacii 


of argument. 

We might add, without 
extending this discussion, 
also referred to a dicision 


unneco33arily 
that we wore 
of this Court 


\ A T R. 1915 Bam. 150—33 I. C. 441. 

») Y I R. 1915 Bom. 132=33 I. C. 441. 
[1912] 34 All 213=13 I. 0. 970=39 I. A 
19=15 O. C. 49 (P C ). 



1918 Timaji v. Rama (Batchelor, Ag. C. J.) Bombay 181 


in tho case of Bhagvant Govind v. 
Konh (4), the facta of which closely 
re3ernhlo the faot3 hofore ua. It is suffi¬ 
cient to say however that so much of 
that jul ’mont as ia relevant for our pre¬ 
sent purposes is very rlistiuobly disaproved, 
if not impliedly overruled, by the Privy 
Council in Mnlkirjun's case [Malkirjun 
v. Narhari (5)]. We would therefore 
reverse tho decree of the lower appellate 
Court an l restore tin decree of the trial 
Court with all cists upon tho plaintiff 
throughout. 

G P./R.K. Decree reversed. 

”(4| lisuoj 11 BornT‘27U. 

(6) 11901] 25 Bmi. 337=27 I. A. 21G (P.C.). 
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Batchelor, Ag C. J. and Shah, -T. 
Timaji Krishna Potdar and others — 
Plaintiffs—Appellants. 

v. 

Rama Piraji Rhalkhand; an 1 another 

— Defondants—Respondents 

Second Appeal No. 1055 of 1915, De¬ 
cided on 1st February 1918, from deci¬ 
sion of Dist. Julge, Belgium, in Appeal 
No. 431 of 1914. 

(a) Tronifcr of Property Act (4 of 1882), 
S 82—Joint mortgage of several properties 

— Each property is liable for entirety of 
mortgage debt. 

Section 82 defines the relation of joint mort¬ 
gagors iuter so, and there is nothing in the lan¬ 
guage of the section which compels the conclu¬ 
sion th«t the mortgages must distribute bis debt 
in a certain manner or is unable to enforce it 
against cash au 1 every part of the property made 
security for tho mortgage Each of several 
mortgaged properties is, so far as tho mortgagee 
is conerrnod. liable f or the entirety of tho mort¬ 
gage-debt ' ir 1*2 C 11 

lb) Succession Act (10 of 18G5), S. 190 — 
One of several heirs of deceased suing as 
hit legal representatives—Grant of letters 
of administration is necessary. 

One of several heirs of a deceased who died 
iotasUlo was impleaded as a d*?f;ndaut to n suit 
as the legal lepreu-nt alive of the decoasod: 

//<•/./: that S. 100 applied to tin ease and that 
no right to any part of the property of tho do- 
ceased could bo established in any C>urt unless 
letters of A iministrati >o were granted by a 
Court of competent jurisdiction. (I* 182 C 1] 

R. A. Jahafjirdar— for Appellants 

S. R Uakhale and Ratan'al Ranchod- 
das —for Respondents. 

Batchelor, Ag C J —(25 Ih September 
1917.) The facts out of which this appeal 
arises arc those: In 1871 ono Koneri 
uffootod to morlgigo to plaintiff 1, 
three pieces of property, namely. Survey 
No 1088, ona-thir 1 of Survey No. 1058 
uni a house. It was afterwards dis¬ 


covered, and is now admitted, that in 
fact Koneri hid no title whatever to 
Survey No. 1088. lu 1877 the mort¬ 
gagor Koneri soi l the equity of redemp¬ 
tion in the two mortgaged properties to 
ono Britto, who was the father of defen¬ 
dant 3, and Britto in his turn sold the 
equity of redemption in the house to 
deiendant 2's father. This list sale was 
in 1889. Tim suit was brought by the 
plaintiffs to recover their money by the 
sale of the inortgige 1 property. Defen¬ 
dant 1 was sued as the heir of Koneri, 
hut ho took no part in the proceelings, 
anl admittedly his uo interest in the 
litigation. 

It was contended in the lower Courts 
on behalf of defendant 2 that he was 
entitled to tho application, of the prin¬ 
ciple of contribution, and the lower Court 
accepting that argument has awarded to 
tho plaintiffs a portion only of their 
claim against defendant 2. Moreover, in 
awarding that portion tho lower Court 
has taken into its consideration the value 
of Survey No. 1088 which, as I hive said, 
Iioneri had no right to mortgage. It 
appears to me that tho lower Court was 
wrong in allowing tho argument on behalf 
of defendant 2 upon this point. The 
property, the subject of the mortgage, 
remains today what it was when tho 
mortgage was made, namely, ono third 
of N o. 1058 and a house. Survey No. 1033, 
in spite of Koneri's pretence to mort¬ 
gage it, was never valillv mortgaged, 
that is, there was never any transfer of 
interost in this property from Koneri to 
the mortgagee. This being so, it cannot 
be sai l that there has ever been any 
severance of the security by tho a:t of 
the mortgagee In those circumstances, 
S. 82, T. P. Act, cannot in my view bo 
invoked so as to assist defendant 2. That 
section provides that 

"where several prop-r* s an mortgaged to 
secure one debt finch properties are, in the ab¬ 
sence of a contract, to the ciutrary, liable to 
contribute rateably to the d'bt secured by the 
mortgage.” 

This provision however defines the 
relation of the mortgagors inter sc, and 
there is nothing in tho language of the 
section which compels the conclusion 
that tho mortgagee must distribute his 
debt in a certain manner, or is unable to 
onforco it against oacii un i every part of 
tho property made security for the mort¬ 
gage. This is pointed out in Rayhu Nath 
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Pershad v. Earlal Sadhu (l) and Krish- 

a Aijyar v. Muthukumaraswamiya 
Pillai (2). I conclude therefore that 
the mortgaged property in the hands of 
defendant 2 is liable for the entirety of 
the mortgage-debt. In regard to defen¬ 
dant 3, the position is one of some diffi¬ 
culty Defendant 3 is the son of that 
Britto who purchased from Koneri. It 
is admitted that defendant 3 i9 not the 
only heir of the deceased Britto, but that 
there are other heirs who are not brought 
upon this record. It must also, I think, 
ho taken since the contrary is not made 
to appoar, that no letters of adminis¬ 
tration had been taken out to the deceased 
Britto s estate, and it is apparent that 
defendant 3 was brought upon the record 
as one of the heirs of thedeceasod, on the 
footing that the deceased Britto had died 
intestate. In this state of facts S. 190, 
Succession Act, comes into operation, and 
no right to any part of the property of 
the deceased Britto can ho established in 
any Court unless letters of administra¬ 
tion have first been granted by a Court of 
competent jurisdiction. 

This appears to me to be at present 
decisive against the plaintiff’s claim 
against the present defendant 3, and the 
decision in Virchand Vajekaran Shet v. 
Kondu Kasam Alar (3) cannot remove 
the difficulty created by S. 190, Succes¬ 
sion Act. It would however be unsatis¬ 
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tion of representation to the estate of 
the deceased Britto. Costs costs in the 
appeal. 

Shah, J. —I agree. 

Final Judgment. —By our judgment, 
dated 25th September 1917, the final 
determination of this appeal stood over 
in order to allow Mr. Jahagirdar, the 
learned pleader on behalf of the plain¬ 
tiffs, to take out letters of administra¬ 
tion to the estate of the deceased Britto, 
who upon the present record is represents.! 
ouly by one son, defendant 3. The learned 
pleader howevernow draws our attention 
to the fact, which is not contested, that 
Britto was a Native Christian, so that 
the law applicable to his case is Act 7 of 
1901, by S. 3 of which it is provided that 
Ss. 190 and 239, Succession Act, do not 
apply to any part of the property in 
question. It follows therefore that even 
without letters of administration the 
mortgaged property in the hands of de¬ 
fendant 3 must be liable for the mort¬ 
gage-debt. We must therefore make the 
usual decree for sale. That deoroe will 
declaro that the amount due to the plain¬ 
tiffs on account of the principal, interest 
and costs, calculate! up to this day, is 
Rs. 500, and that such amount shall 
carry interest at the rate of G per cent 
per annum from this date until realiza¬ 
tion; that if the defendants pay into 
Court the amount so declared due with. 


factory to leave matters in this condi¬ 
tion, since the result would bo to throw 
the whole burden upon defendant 2, 
leaving him to prefer a separate suit in 
order to recover contribution from defen¬ 
dant 3. The less roundabout method of 
securing justice will ho to obtain, if 
possible, adequate representation to tho 
deceased Britto's cstato, and Mr. Jnhagir- 
dnr, on the plaintiffs' behalf, has applied 
for a stay of tho final orders in this appeal 
60 ns to enable letters of administration 
to be taken out. In' the view which I 
have expressed of tho facts of the case, 
wo allow the appeal to stand over for a 
period of three months in order that 
letters of administration may bo taken 
out. I liavo discussed fully all tho 


in six months from this date the plain¬ 
tiffs should deliver up to defendants, or 
to such persons a9 they appoint, all 
documents in their possession or power 
relating to tho mortgaged property, and 
shall, if so required, re transfer tire 
property to the defendants freo from tho 
mortgage; in tho event of tho money not 
being paid within the limited period <>( 
six months, then under S. 15-B (2i, 
Deccan Act, there will be a sale of suoli 
portion of the property in the hands ol 
defendants 2 and 3. viz. Revision Sur¬ 
vey No. 1058 and the house in Belgauin, 
as may bo nocossarv for tli9 realization 
of tho sum due. Tho plaintiffs-appol- 
lant.s must have their costs throughoii , 
which may ho added to the mortgage 


points raised in argument, and when the debt. , 

matter comes up again nothing will re- O.P./r.K. Appeal allows 


main for consideration except the que9- 


(1) [lPill] 18 Cal 320. 

(2) [lOCti) 29 Mad. 217. 

(3) A. I. R. 1915 Bom. 272=39 Bom. 729=31 
1. C. 180. 
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Batchelor, Ag. C. J. and Kemp, J. 

Bamaoharya Venkatramanachar ij — 

Defendant—Appellant. 

v. 


Shrinivasacharyn Venkatram i nachar- 
ya and others — Plaintiffs—Respondents. 

Sscood Appeal No. 0*27 of 1916, Deci¬ 
ded on I8bh January 1918, from decision 
of Asst. Judge, Belgium, in Appeal 
No. 310-of 19lo. 

^Limitation Act (1908). S 10 and Art. 134 
— Trustees of temple—Transfer of temple 
property for consideration — Suit to recover 
property is governed by Art. 134 and not by 
S. 10. 

Tut* in'linger* of a temple made a p,»ft of the 
tcmplo proparty Lj the predecessors of tho defen¬ 
dants in consideration of the litter performing 
certain religious sjrviccs at the tomple. Abjut 
half a century after the d ite of tlio gift tho *uc- 
ce3s?ors of the donors sued the defendants for pos¬ 
session of the property, alleging that they were 
no longer willing to accept tho services of the 
defend %uts in connexion with the temple: 

Hell: (l) th-it tho defendants were transferees 
for valuable consideration from express trustees, 
the performance of services being the considera¬ 
tion for tho gift and that therefore S 10 was not 
applicable to tho case; [P 184 G 1] 

(2) that tho case was governed by Art. 134, and 
that thoreforo the suit was barred by time. 

[P IS3C2] 

Per Ditchelor , Aj. C. J. —S. 10 is in tho main 
dosigued to mjot a suit brought for tho purpose 
of following misapplied trust funds for the beoc- 
fitof thetruit. It does not apply to assigns for 
valuable consideration from oxpress trustees. 

IP 134 C 1] 

11. B. Gumaste —for Appellant. 

Nilkant Atmaram —for Respondents. 

Batchelor, Ag. C. J.— In this caso 
the plaintiffs, alleging that tho lanls in 
suit were the in&m lauds of Shri Venka- 
tosh of Munavalli, constibutingnu endow. 


moot for the worship of th it idol, sued 
to recover possession of them from the 
defend acts on the ground tint a gift ol 
tho lands mala by the plaintiffs’ prede¬ 
cessors to the defendants' predecessors 
%vas of no otloot in law. The plaintiffs, 
averring that they were no longer willin'] 
to accept tho services of defendant 1 in 
connexion with this temple, claimed tc 
he entitled to recover tho lands. The 
only issue raised in tho lower Courts, 
which is now mitorial. is tho issue oi 
limitation, tho choice before the Courts 
lying between 3. 10 and Art. 131. him 
Act. I he lo.irnol trial fu 1 go, applying 
Art. 131, boll that tho suit was out ol 
tune, an I consequently dismisso 1 it. Ad- 
nuttedly it is out of time if Art. 134 is 
to bo applied. In the lower Court ol 


appeal tho learned Assistant Judge was 
of opinion that time was saved hy reason 
of S. 10, him. Act. Me accordingly re- 
vorsel the trial Court’s decree, and male 
a decree giving possession of tho lands to 
the plaintiffs. 

From that decree defendant 1 brings 
tho present appeal. Tho only quostion 
which we have to decide is whether the 
suit is governed by Art. 134, him. Act, 
or by S. 10, and that question arises for 
decision on these facts. Originally the 
plaintitls’ predecessors in-title were con¬ 
stituted trustees of those lands for the 
purpose of carrying out certain religious 
services. But at some time, over half a 
century ago, they transferred tho lands 
to defondant l’s predeeessors-in-titlo 
under a deed which vested possession in 
tho defend mt’s predecessors on conside¬ 
ration that they continued to perform 
tho essential religious exercises. As I 
have indicated, the precise date of this 
transfer is not now ascertainable. We do 
howevor know that since 1SG8 possession 
has been with the defendants on the 
terms statod, and we know that their 
title deed of IS68 was not au original 
grant, hut was merely a renewal of some 
former grant of unknown antiquity. 
Mr. Nilkant for the respondents is no 
doubt right in his contention that S. 10 
and Art. 134, Dim. Act, must ho roid to- 
gather. Beginning with Art. 131 ic will 
ho notice 1 that the present suit falls' 
accurately an 1 precisely within tho ex 
press terms of this article, which are 

“to rcojver possession of immovable prop rty 
conveyed in trust, and afterwards transferred by 
tho trustee for a valuable consideration.’’ 

Thoso terms describe with precision tho 
exact character of this suit. So that 
primarily I should say that tho suit falls 
under this article. Tho only possible 
quostion raise! upon the applicition of 
the Article turned upon the phrase for 
a valuable consideration," and thero 1 am 
clear tint tho condition ropiirel by the 
article is in this case satisfied. The 
transfer to tho defendant’s predecessors 
is expressed to have boon in consideration 
that they sh ill accept the responsibility, 
and discharge tho duty of performing 
those recurrent religious ceremonies, 
which aro regarded among Hindus as 
matters of tran-celent importance. That 
being so, I nm of opinion that the con¬ 
st loration is a valuable consideration 
within tho meaning of that phrase an l! 
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recognized by the law. This meaning is 
explained in Currie v. Alisa (1), where 
Lush, J., in delivering the judgment of 
the Court says: 

“A valuable consideration, in the sense of the 
law, may consist either in some right, interest, 
profit, or benefit accruing to the one party, or 
some forbearance, detriment, loss, or responsi¬ 
bility, given, suffered or undertaken by the 
ether.” 

I cannot doubt that in this case the 
consideration recited by the deed of 
transfer falls well within this compre¬ 
hensive description. As to the decision 
of their Lordships of the Privy Council 
in Abhiram Goswami v. Shyama Charan 
Nandi (2) upon which Mr. Nilkant 
sought to base an argument, it is sufficient 
to observe that that decision is grounded 
upon the word “purchased’’ which, 
occurring in tho corresponding article of 
the Act of 1877, does not occur, but is re¬ 
placed by tho word “transferred” in tho 
article of tho present Statute. I conclude 
therefore that in terms Art. 134 precise¬ 
ly describes the charactor of this suit. 
Must it, then, ho taken out of the reach 
of this articlo by reason of the provi¬ 
sions of S. 10? In my opinion the answer 
is in the negative, for I do not regard 
this ns a suit to which S. 10 is properly 
applicable. S. 10, as 1 understand it, is. 
in the main, designed to meet a suit 
brought for the purposo of following mis¬ 
applied trust funds for the benefit of the 
trust. This is not such a suit, and there 
is no allegation, far less is there any 
proof, that tho management in tho hands 
of tho defendants lias resulted in any 
form of broach of trust, or in any mis¬ 
application of trust funds So much for 
tho general provisions of tho section. 
|They from the section are expressly ex¬ 
cluded defendants who are assigns for 
valuable consideration from a person in 
whom i roperty has become vested in 
trust fo.’ any specific purposo. It has 
been held consistently in India that the 
“trust for any specific purposo" means 
tho same t hing as the 'express trust in 
,English law. The section therefore does 
loot apply to assigns for valuable conside¬ 
ration from express trustees. It is ad- 
rnitted that tho plaintiffs’ predecessors- 
in-titlo were express trustees, and that in 
my opinion is incontestable. It seems to 
mo equally clear that tho defendants' 

~ 1 1 ) [1875] 10 ExTIftiT _ 

(2) [1909] 3G Cal. 1003=30 1. A. 118=4 I." C. 

449 (l\ C.).» 


predecessors were their assigns for valu¬ 
able consideration. 

The deed, Ex. 68, is a deed of assign¬ 
ment of these lauds to the defendant’s 
predecessors, and as I have already stated, 
the consideration expressed in that deed 
must, I think, be accepted as valuable 
consideration within the meaning of the 
section. Tho case indeed seems to me to 
he governed by the same principle which 
was applied in Dattrujiri v. Dattatraya 
(3). There the manager of a math, who 
held certain property of tho math as 
trustee, sold it for valuable consideration 
to the defendant in 1871. More than 12 
years later his successor sought to recover 
it, contending that the vendor had no 
power to make the alienation. Sir Law¬ 
rence Jenkins, C. J., and Batty, J., ap¬ 
plied Art. Ie4, Lim. Act, and concluded 
that tho suit was barred by time. Tho 
only difference between that cuse and 
this is that in that case there was an 
actual sale for a price, whereas hero there 
was an assignment and a transfer for 
valuable consideration. That difference, 
however is in my view, immaterial for 
the purpose of tho applicability of 
Art. 134. On these grounds, I am of 
opinion that this article applies, that the 
learned trial Court’s decree is right and 
the decree under appeal is wrong. I 
would therefore allow tho appeal, restore 
tho trial Court's decreo with costs 
throughout, reversing the decree of the 
District Court. 

Kemp, J.—I agree that tho period of 
limitation provided by Art. 134 should 
apply to this case. I think that S. 10, 
Lim. Act does not apply, because tho 
defendant’s ancestors were assigns for 
valuablo consideration. I therefore agree 
with the order of my Lord allow ing tho 
appeal. 

g.p./r.K. Appeal allowed. 

(3) [1903] 27 I3om. 3C3. 
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Beaman and Heaton, J J. 

Subraya Venkappa Uegde-De fendaut 
Appellant. 

Sombaya llegde—V laintiff — Respon- 


Second Appeal No. 232 of 1017, Deoi- 
1 on 11th January 1918 from decision 
l)ist. Judge. Kanara, in Appeal No. 134 

191G. 
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Decree—Co nit ruction—In*!olment decree 
—Whole amount payable on delault of two 
instalment* — Fir*t instalment defaulted but 
paid before second instalment — Default in 
second instalment —Intention of parties held 
that two instalments should be in arrears 
and whole amount had become payable. 

An iostalinjiit decreo provided that in case of 
iailuro to pay tLc amount of any two instalments 
the defendant should pay to tLe | laiutifl the 
whole of the unpaid balance of the decrco. The 
first iustaluieut was not paid on the date fixed, 
but before tbo due date of the secoud instalment 
it was paid in full with interest at the agreed 
rate. Thcro was a further default in paying the 
second instalment and the decree-holder there¬ 
upon claimed that there was a failure to pay the 
amount of two instalments at the period fixed, 
and thereforo that he was entitled to claim the 
whole amount of his debt at that time remaining 
unpaid : 

Held : that the real intention of the parties 
was that before the penalty could be enforced two 
instalments must bo in arrears together and that 
condition not having bee-n fulfilled in ibis caso 
the decree-holder was not entitled to execute the 
decreo for the whole of the unpaid balaucc. 

[P 1S5 C 2) 

G. P. M urde&hwar —for Appellant. 

S. N. Karnad —for Respondent. 

Beaman, J.—Tno consent decree runs 
in the following terms: 

“Plaintiff do recover from defendant Rupees 
253-10-5 out of Rs. 753-10-5, alleged by plaintiff 
(to bj due to him) and admitted by defendant, 
on 30th Oballru of the next cyclical year Kik- 
sbasa (ltth April 1915). As to the balance of 
Rs. 500 on deducting the said amount (of 
Hh, 253 10-6) phiiotifl do pay tbo same to defen¬ 
dant by five instalments of Rs. 100 each payabh 
on 30th Magh of each year beginning from 30th 
Mngh of tbo next year, that is, of tbo cyclical 
year Rakshasi. In this way defendant do pay 
(the whole amount) by fix instalments. In caso 
of failure to pay the amount of any one instal¬ 
ment he should pay the amount of instalment he 
has failed to pay "with interest at tho rate of 
Ks. 12-8-0 per cent per aunuin (tom the date of 
failure to pay the instalments up to the date of 
payment In case of failure to par the amount 
of any two instalments at the period fixed, defen¬ 
dant do pay ti plain till all the amount of instal¬ 
ments remaining unpaid on deducting tho 
amount of instalments paid at that time, to¬ 
gether with interest thereon at tho above rate, 
that may accrue from tho date of default up t 
the date ol payment ;in this manner tho amount 
should be paid iuouo lump sum." 

I (ion this docreo a dispute lifts arisen 
in tho following circumstance. Tho 
first instalment of Rs. 253 10 5 was to 
ho paid on or before 1-lth April 1015 
Tho second instalment of Us. 100 was to 
ho paid on or before 30th March 1010. 
The 1 1 rst instalment was not paid ori tho 
date fixed, but in January 1010, boforo 
tho duo (lata of tho second instalment, it 
was paid in full with interest at tho 
agreed rato. Thoro was a further default 


Bombay 135 

in paying the second instalment due on 
30th March 1910. The decree-holder 
thereupon claimed that there was u failure 
to pay tho amount of two instalments at 
tho period fixed, and therefore that he 
was entitled to claim tho whole amount 
of his debt at that time remaining un¬ 
paid. The lower appellate Court has 
acceded to that contention an 1 held upon 
a construction of the decree that on 30th 
March 1916 there had been a failure to 
pay tho amounts of two instalments at 
tho period fixed. Wo are of a dillerent 
opinion. Wo think it unnecessary to go 
into the questions raised and discussed 
in the judgment of Jenkins, C. J., in the 
Full Bench case of Kashiram v. Pandu 
(l). That and the case cut of which it 
arose had special reference to the points 
at which limitation began to run od 
breach of conditions in instalment bonds 
very similar in their terms tc those wo 
are considering All that I would say is 
that if tho view taken by tho learned 
Chief Justice be correct that the accept¬ 
ance of an overdue instalment before the 
next succeeding instalment becomes due 
amounts to estoppel and precludes tho 
creditor from alleging that there was a 
prior default, then tho position hero 
would admit of no argument It is how¬ 
ever contended on behalf of tho respon¬ 
dent that ho had nooption in tho matter; 
that there was in no real sense a waiver 
when ho accepted the amount of the first 
instalment with interest in January 1916 
and therefore that there is no room for 
the introduction of tho principle of estop¬ 
pel. It appears to us however that the 
decision can he put upon a much simple 
and mote satisfactory ground. 

Upon our reading of tho decrco itself, 
wo entertain no doubt but that the real 
intention of tho parties was that before 
tho ponulty could he enforced two instal¬ 
ments must ho in arrears together. 
Adopting that construction, it is cloar 
that tho condition had not been fulfilled 
in this case, for before tho default of 
:>0th March 1916 tho first instalment had 
boon paid in January 1916. There was 
therefore at the timo tho docree-holder: 
claimed to call in tho whole debt, only 
one instalment in arrears. Wo think) 
therefore that tho view taken by tho 
learnod District Judge was wrong and 
that there has boon no such failure to pay 
tho amounts of two inst alments at the 
(1) [ 19U3J i.'. lit II . I. 
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period fixed as would entitle the decree- 
holder to the order he obtained in the 
lower appellate Court. We think that 
the decree of the learned Judge must he 
reversed and this appeal allowed with all 
costs. 

Heaton, J. —I concur. 

G P./R.K. Decree reversed. 
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Shaii and Marten, J J. 

Khima Rukhad In re 

Criminal Revn. Appln. No. 404 of 
1017, Decided on 22 2-1018, against an 
order of Soss Judge, Ahmedabad. 

(a) Criminal P. C. (1898), S 520—Court of 
appeal within S. 520 means Court to which 
appeal in that case lies. 

A Court of appeal, within the meaning of S. 520 
is the Court to which nn appeal lies in the parti¬ 
cular case, and not the Court to which appeals 
would ordinarily llo from the Court deciding 
that particular case LR 106 t) -i 

(b) Criminal P. C (1898), S. 520-Acquittal 
by First Class Magistrate on charge of theft 
— Order for disposal of property Sessions 
Judge cannot interfere. 

A First Class Magistrate, who tried the accused 
on a charge of theft of cortaio cattle, acquitted 
them and directed the cattle to bo given to ono 
of the accused. The complainant applied to the 
Session Judge, who directed that the cattle be 
returned to tho complainant: 

Held : that tho accused having b’en acquitted 
tho Sessions Judge was neither the Court of 
appeal nor the Court cf revision with resp.-ct to 
tboc.aso and had therefore no power to make an 
order under S. 520 regarding tho disposal of the 
cattle. 190 \ - J 

Sctalvad and G. N. Thakor—lor Ap- 
licant. 

Q. S. Mulgaonkar — for Opposite Party. 

Shah, J. —In this case tho accused 
wero charged with tho theft of certain 
cattle. Tho First Class Magistrate, who 
tried tho accusol, acquittal them and 
directed the cattle to ho given to ac¬ 
cused 1, Khima Rukhad. Tho complain¬ 
ant applied to tho Sessions Court at 
Ahmedabad as rogards the order relating 
to the disposal of tho property. The 
learned Sessions Ju Ige modified tho or lor 
of tho trial Court and directed that the 
cattle ho returnod to theoomplainant. The 
present application is made to this Court 
to revise tho order of tho Sessions Judge. 
It is contended on behalf of the applicant 
that tho Sessions Judge had no jurisdic¬ 
tion in this case under S. 520. Criminal 
P. C., to modify tho order of the trial 
Court. Tho argument is that tho Court 
of Session is neither a Court of appeal 
nor a Court of revision in this case with¬ 
in tho moaning of S. 520, Criminal P. C. 


In my opinion it is not a Court of ap¬ 
peal as an appeal from the order of ac¬ 
quittal would lie to this Court and not 
to the Court of Session. The Court of 
appeal within the meaning of the section 
is the Court to which au appeal lies inj 
the particular ca^e and not the Court toj 
whioli the appeals would ordinarily lie 
from the Court deciding that particular 
case. This view is supported by the ob¬ 
servations of Heaton, J., in In re Lax- 
man Rangu (1) though the point that we 
have to consider did not arise in that 
case. Thedecision iu Queen-Empress v. 
Ahmed (2), to which our attention has 
been drawn by Mr. Mulgaonkar, is op¬ 
posed to this view. After giving uiy best 
consideration to the judgment, wish all 
respect to the learned Ju Ige, I am un¬ 
able to agree with the interpretation of 
tho section accepted by him. It is not 
essential that tho appeal allowed should 
be preferred to the Court of appeal ; but 
the Court indicated is ouo to which the 
appeal lies in that case. Tho fact that 
tho appeal ngainst an acquittal can bo 
preferred at the instance of tho local 
Government and by nobody else doe3 not 
make any difference on this point. 

I am unable to see how in such a case 
the Court of Session can be treated as ft 
Court of revision within the moaning of 
S. 520. Assuming, without admitting,j 
that tho complainant having no right of 
appeal, there was no Court of appeal so 
far as ho was concerned within the mean¬ 
ing of the section, I thiulc that tho Court 
of Revision in such a caso would 1)9 tho 
High Court and not the Court of Session 
for tho purpose of S. 520, Criminal l*. C. 

I am therefore of opinion that the Coart 
of Session had no power to make the 
order complained of. On the merits also 
it seems to me that having rogvr l to all 
the circumstances, the proper order would 
be to restore tho cattle to the person iu 
whose custody they were at the dato of 
thoir seizure. It is hardly necessary to 
add th it this order will be without pre¬ 
judice to the civil lights of the parries. 

I would therefore set aside the order 
made by tho Sessions Judge and restore 
that made by the trial Magistrate with 

reforenco to the cattle. 

Marten. J — I agree. In my judgment 

the decision of the learned SessionJudge 

(1) [l'.llll ”5 13->m. 253=9 I. C. 947 = 12 Or. L. 

J. 169. 

(•2) [1SS9J 0 M ad. 419. 
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cannot bo upheld eithor on the question of 
jurisdiction or ou the merits. As regards 
Queen-Empress v. Ahmad (2) the decision 
appears to have been that of a single 
Judge in a ease where the parties wore 
unropres-mto l, anl whore consequently 
the Court did not have the benefit of anv 
argument from counsel. Be that as it 
ruiy, I respectfully prefer the view taken 
by my brother Shah in the ju Igrnent he 
has just dolivore 1 to that expresse 1 by 
Brandt. J., in Queen Empress v. Ahmed 
(2). The disputed agreement lux. 18/1 is 
a curious one, for it purports to treat, the 
cattle in question as a security for the 
return of the wife of accused 1 or alter¬ 
natively asdamagas for her non-return. 
If this agreement bo established, the 
right of the parties under it can best be 
determined in a civil Court. The com¬ 
plainant cm therefore uow do whit ho 
could have done in tlie first instance, viz. 
have his rights ascertained iu a civil 
Court instead of attempting to stoil a 
march upon his opponouts by instituting 
criminal proceedings against them for 
theft of the cattle, the 'subject of the 
agreement Ex. 18 /a, oharges which the 
trial Magistrate his held to be unfounded. 
I accordingly agree with the order pro- 
posed by my learnol brother. 


G.P./n.K. Order set aside. 
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Dekkhan Agriculturist.' Relief Act (137- 
S. 43-0 >j-ct-E* ec .ition of D-cree- Tin 
• pent conci,Utor'. certificate 

S° ° C exc l“ded —Civil P. C (5 of 19 0 : 


in * .ft S "V ° f ,i ’ ,,,Uli ° r > Pre.crih 

in 8. IS c.alwl nn>l m>lily tl»„ p !f ir>l of t 

•limed DroxeeulMo of ».l,c r «o , s | : ( 

; • r U ' ,‘u * *e .ld,r U outi’l ;.J t > 

c »1 0 ro.n th» p.rioi of Ihnitui,.. u |i J# ,. t 

in'“ 1 l V r . B ‘ !Clhn 11,0 inU!,v « ,0 » 'i n., occu 
oblsiniiiK •» con -ili.itir'H certiHcst-- 

I ho Int-ntlon of tlte L^i.l iture in car 

*<»H> ko:u re tli it tli.j j.iJjraionl-cro.Ji 

Si r ,,y ll, vr Aci i) »pp^cb u.o > 

bv iin v 1 V ’ '}*' W IS n 11 11 h " d-amni 

hf‘KJ* P 7,n f ‘. ,mo b#,oro 11,0 conciliator, 

tbe certificate. [I* ,3S f 


*1 G. Drsai —for Appellant. 

II. Tl. Gumaste — for Respondent. 

Batchelor, Ag C. J.— This is an ap- 
poil in execution, and the only question 
involved is whether the application to 
execute is barrel by time. The decree 
was obtainel ou 23th October 1899. and 
was followed by three Darkhasts, all of 
which must, for the purposes of this ap- 
pexl, he taken to have been mi lo within 
the time allowed. The fourth anl pre¬ 
sent Darkh i3t is dated 2drd August 1913, 
that is, more than twelve years after 
the decree. The delay however is 
sought to be excu-e 1 in this way. The 
suit was governed by tho Dekkhan Agri¬ 
culturists Relief Act, and on 1st July 
1911, the appellant, the ju Igmeut-cre- 
ditor, applied for a conciliator’s certi- 
ficite as under the Act he was then 
houn 1 to do. lie did not get the cer¬ 
tificate till 29th March 1913, and the 
only question to he answered in the ap. 
peal is whether under S. 48, Dekkhan 
Agriculturists’ Relief Act, ho is entitled 
to exclude this interval of time occupied 
in obtaining this cert i ticato. Tho learned 
Ju Iges below have both held against tho 
judgment-crelitor, hut the only ground 
for their decision is tho ruling of this 
Court in Dayaram v. Laxman (l), If 
that case however be real with atten¬ 
tion, it will, I think, be recognized that 
it has no bearing whatever upon tho 
question now in controversy. For the 
only point in Dayaram's case (l) was 
whether the phrase “ the period of limi. 
tation prescribe 1 ” in S 48, Dekkhan 
Agriculturists' Relief Act could cover 
not only the period of limitation ex¬ 
pressly mentione 1 in tin Article of t'uo 
Limitation Act, but also an aided seo- 
ti >n of that Act ’namely, S. 31, under 
which a special temporary caneossion 
was allowed to mortgagees. The Court 
hold that the wor Is the poriol of limi¬ 
tation prescribe 1 in S. IS, Dekkhan 
Agriculturists Relief Act must refer 
only to tho period expressly prescribed 
in the Limitation \ct, and could not 
include the exceptional concession sub¬ 
sequently III lo .vo 1 . 

With all that however wo have no¬ 
thing to do hero, where the question 
which confronts us j 3 totally ditreront, 
and is this, whether the words “ the 
poriol of limitation prescribed'’ in S. 18 , 
Dak khan Agriculturists* Relief Act-can 

(1) 11011] 1J Ujm. L. R, 261=10 170.1)10. 
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control or modify the period of time al¬ 
lowed, not iu the Statute of Limitation 
at all, but in S. 48. Civil P. C. It is 
necessary for the judgment-debtor to 
contend for the negative, but it appears 
to me clear that the affirmative is the 
correct auswer. In the first place, if it 
Iliad lieen the intention of the Legislature 
to enact that the period of limitation 
in S. 48, Pekkhan Agriculturists’ Belief 
Act, should be exclusively the period of 
limitation to be found within the Limi¬ 
tation Act, nothiug would have been 
easier than to express that intention 
clearly. So far from this being done, we 
have a comploto omission of any reference 
to the Limitation Act, and the words are 
general and comprehensive, namely, the 
period of limitation prescribed for any 
suit or application." That, I take it, 
means the period of limitation prescri¬ 
bed in any law for the time being in 
force, and it seems to mo clear that 
the intention of the Legislature in 
enacting this S. 48, Dekkhan Agricul¬ 
turists' Roliof Act was to secure that the 
ijudgment creditor, compelled by the new 
Act to approach the conciliator for a 
certificate, was not to ho damnified by 
my lapse of time before the conciliator 
gave him the certificate. But unless the 
judgment-creditor's argumout is to bo al¬ 
lowed in this case, it is manifest that 
grave injustice must often onsuo. I'oi, 
Ff wo suppose that a week before the ex¬ 
piration of the twelve years, the judg- 
mont-creditor approachod the conciliator 
for a certificate, nud the conciliator then, 
as ho did hero, slept over tho matter for 
the space of two years, the judgment- 
creditor must inevitably bo out of time 
through no fault of his own. This re¬ 
sult, it appears to me, it was tho precise 
intention of tho Legislature to avoid by 
S. 48, Dekkhan Agriculturists’ Roliof Act. 

And our present case is little less 
strong than that which I have put, for 
on 1st July 1911, when tho application 
to the conciliator was made, it was ad¬ 
mittedly in time This view of tho case 
seems to me to receive direct support 
from the language employed by the legis¬ 
lature in Arts, lbl and 182, Lim. Act 
of 1808, for those Articles deal with ap¬ 
plications provided or not provided for 
“ by S 48, Civil P. C.” Clearly there¬ 
fore in the mind of the Legislature S. 48, 
Civil P. C. provided a period of limita¬ 
tion, and I can see no reason for thinking 


that the period of limitation thu3 provi* 
ded falls outside the general words em¬ 
ployed by the Legislature in S. 48, Dek¬ 
khan Agriculturists’ Relief Act. On 
these grounds I am of opinion that the 
appeal must he allowed, the lower Court’s 
decree must he reversed and the darkhast 
must he proceeded with as being in time. 
The appellant to have his costs. It will 
he open to the respondents, if so advised, 
to raise the point of limitation as to the 
earlier darkhasts. 

Shah, J. —I agree. 

G p./r.K. Appeal allowed. 
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* * Limitation Act(1908), Art. 91 — Suit 
to recover pos*e*sion of property sold during 
minority without claiming to hove «ole con- 
celled is not governed by Art. 91. 

Article 91, Sch. 1, Lim. Act decs not npplj 
to a suit for possession;whcro the plaintiff nllego-- 
and proves that a fclo-dccd is void became . 
was executed by him while a minor but docs no 
claim expressly to have it cancelled or^et^asido. 

It. S. Navalkar — for Appellant. 

It. N. Koyajec — for Respondent. 

Order of Reference 

Beaman. J. — The plaintiff-respon¬ 
dent in these two appeals sued to re¬ 
cover tho plaint lands Tho defondants 
velio 1 principally upon two sale dee Is 
of the year 1903 executed to them by the 
plaintiff. These deeds wore oxeouted in 
March while the plaintiffchas sincei proved 
that lio only attained majority the fol¬ 
lowing Juno. But in the doeds them- 
solves ho is described as a man ot -u 
voars of age. The Court of first appeal 
has found as a fact that tho defendants 
were not deceived by the falso repre¬ 
sentation in tho deeds and that dispose 
of the issue of estoppel. The pr nc pa 
question we have to answer » 9 "hether 
since the plaintiff adxittedly did not sue 
to have the deeds of 1903 set aside or 
cancelled within three years he can suc¬ 
ceed in these ejectment suits and so 
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direotly deprive these deeds of all legal 
effect? It is clear that unless he could 
disprove the apparent rectitude of his 
own deeds his 6uits would necessarily bo 
defeated by their mere production. It 
is also quite clear that the onus of prov¬ 
ing that he was a minor in March 1903 
was upon the plaintiff. It is admitted 
that lie was well aware of the grounds 
upon which he has in effect got these 
deeds cancelled or troate l as void from 
the date on whioh he att lined his majo¬ 
rity 10th June 1903. lie brought these 
suits in 1911. 

Too first material proposition neces¬ 
sary to the success of the defendants' 
contention is that where the law of 
limitation compels a person to obtain the 
cancellation or sotting aside of a doe 1 
within a certain time and ho fails to do 
ho cannot after the expiration of that 
time challenge the deed, lie must either 
show that it is void or voidable within 
three years or admit it to ho valid in all 
respoots. If that proposition is un- 
sounl there is nothing left to argue 
about. It also becomes hard to dis¬ 
cover any practical reason why Arc. 91 
should not ho wiped out. If it ho argued 
that whilo the affirmative right to have 
a doe 1 set aside or cancelled is gone if 
not exercised within the prescribed period 
that does not preclude a person against 
whom the deed is sot up by way cf de¬ 
fence from proving after tho expiration 
of the former period that ho might have 
got tho (deed omcellol the answer is that 
for all purposes of scientific theory and 
exact reasoning no distinction can he 
drawn between casos of deeds under 
Art. 91 and casos of adoption under 
Arts. 118, an 1 119. Tho policy of the sta¬ 
tute is quite clear and tho same in both 
casos. If a man wishes to avoid his own 
deel (and [ doubt whether Art. 91 will 
apply to any but a man's own deed) as 
void ah initio or voidable for any reason 
tho law declares that he must prove all 
facts necessary to ho prove 1 before the 
deal is seen to be void or voi dable within 
throe years. If a man wishes to prove 
that an adoption never took place or was 
mvali 1 (boro is a pretty close correspon¬ 
dence betwoen void an 1 voidable deeds 
un ler Art. Hi), bo must do so within six 
years. If questions of that sort arc to 
be left open for 12 years or may bo GO 

yoare proof might be vory difficult to got 
un 1 vory unsatisfactory. 
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Tho second proposition which tho de¬ 
fendants must establish is that Art. 91 
applies to void as much as to voidable 
deeds. If it doo3 not then again there 
is nothing left to argue about. No rea¬ 
son theroforo or practical lor so restrict¬ 
ing tho operation of the article occurs to 
mo. If the dee 1 of the article is to be 
sought in the expediency of adducing 
proof of these matters within a com¬ 
paratively short time it must bo felt- 
just as much where a man seeks to show 
that his deed was void ab initio as where 
he seeks to show that it ha? since be¬ 
come voidable or was in its nature voida¬ 
ble from tho first. Whero upon tho 
face of it a deed purports to have been 
made by a major and ho desires to prove 
that he was not a major at the time tho 
issue is as much one of fact as much 
in need of proof as an issue of fraud 
or undue influence. This case is as good 
as any other for practical illustration. 
It is everybody's case that the defen¬ 
dants were in possession of the laud 
as mortgagees in 1901. fn 1903 the 
plaintiff sold them the lands by regis¬ 
tered deeds in which lie describes him¬ 
self as being 20 years of uge. Let us 
suppose that 59 years after the date of 
the mortgage tho plaintiffs were to sue to 
redeem. The defendants would of course 
roly upon tho silo deeds of 1903. On 
any other view thin that to which I iu- 
clino it follows that the plaintiff might 
5G years after having executed these 
sale-deeds go into the question of his 
minority at the time. 

If we turn to S. 39, Specific Relief Act, 
we fin 1 that the same relief is given 
against void an 1 voidable deeds. I do 
not kno w that it has over yet been sug¬ 
gested that Art. 91 of tho Limitation 
Schedule was not frame! with special 
reference to all cases of the kind pro¬ 
vided for iu S 39, Specifics Relief Act. 
Where proof must ha given before a Court 
can know whether an instrument is void 
or not then regar d being ha d to tho object 
of Art. 91, I lo not think any valid re a. 
son cm be given for saying that article 
w is not inton do 1 to cover void instru¬ 
ments. There may be many void instru¬ 
ments which, one, if not both parties to 
them, intended to ho operative. Benarni 
deeds are on a different footing for the 
parties to them ex hypothosi novor in¬ 
tended at any time that they shoul d be 
operative inter so. So it was hold in 
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P ether permal Che tty v. Muniandy Ser~ 
vai (l). Neglecting exceptions of that 
kind and confining myself to deeds which 
would have to ho proved to he void or 
voidable hy ,one injuriously affected by 
them it seems to me that the true princi¬ 
ple governing all cases of the kind no 
matter upon what facts they may arise 
has been laid down in Jagadamba Chao- 
dhrani v. Dakhina Noli tin Boy Chao- 
dliri (2) and for this High Court finally 
settled and most clearly stated by Jen¬ 
kins, 0. J , in the Full Bench case of 
Shrinivas Nurar v. Uanmant (3). 

That case arose upon Arts. 118andll9, 
hut "deed” might he substituted for 
"adoption” throughout the judgment 
without affecting the cogency of the rea¬ 
soning or the applicability of the princi¬ 
ple in the slightest degree. As to earlier 
cases of this High Court such as Nalab 
Mir Sayad Alamkhan v. Yasitikhan (4) 
the dictum of Sir Charles Sargent upon 
which theplaintiff relies was obiter. The 
reason given for it has no relevancy at all to 
the principle I am discussing. For all 
purposes of Art. 91 it cannot make the 
slightest difference whether possession 
woro taken under deed, later impugned 
or independently of it, so long a9 if valid 
that deed would confirm the possession 
and make it unassailable. 

In many of the judgments to which wo 
have been referred, 1 find a confusion of 
reasoning arising out of assuming that 
Art. 91 has some theoretical connexion 
with Arts. 142 and 141. It is only whore 
those articles will not help, that recourse 
must he had to Art. 91. I give this exam¬ 
ple. A takes possession of 7?’s land as a 
trespasser. Two years later, B sells his 
land to .4. Five years later 13 sues in 
ojectment. A could got no help from his 
adverse possession which began before 
the sale-deed. But if my view of Art. 91 
he right, 13 's suit would expressly fail. 
He could not challenge the sale deed, and 
so long as it stood unchallenged it is a 
complete answer to B 's suit. Probably 
no doed falling within the contemplation 
and intention of Art. 91 would be found 
which if it related to immovable property 
did not confer title, ns from its date and 
as soon as that is clearly realized all the 
confusion to which 1 have been allud- 

(1) [1908] 95 Cnl. 551=35 I. A. 93 (P.C.). 

(•2) 11686] lSCnl. P0S=13 1. A. 84 (P.C.). 

(3) 11900] 21 Bom. 250 (F13). 

(4) [1693] 17 Bom. 765. 


iDg must disappear. Where one princi- 
lpe is equally applicable to several groups 
of facts the establishment of that prin¬ 
ciple upon oneof thosegroupsof factsmust 
by implication if not expressly overrule 
a decision upon another of those groups 
of facts, which rests upon a different and 
irreconcilable principle. Thus in my opi¬ 
nion even were it more than an obiter 
dictum, so much of Sir Charles Sargent’s 
decision in Nabob Nir Sayad Alamkhan 
v. Yasitikhan (4) as the plaintiff relies 
on was overruled by the Full Bench deci- 
sion in Shrinivas Nurar v. Hanmant (3). 

If we substitute "deed” foi "adop¬ 
tion” in the first of tho three questions 
in tho answers'to which Jenkins, C J., 
thought that the principlesdeduciblefrom 
Jagadamba's case (2) were best expressed 
and I can discover no good reason why 
this substitution should not be made, 
the whole of the close and powerful 
reasoning of that judgment will apply 
totidom verbis to the case before us. 
Prior to that decision in 1899 there had 
been some conflict of judicial authority 
in this nigh Court, and there still is bet¬ 
ween tho Bombay and other High Courts. 
But as a Bench of this Court we are of 
course bound by the decision of the Full 
Bench in Shrinivas case (3), unless it 
can be distinguished. I do not think it 
either can or ought, to bo. In my opinion 
and speaking with all respect, the reason¬ 
ing bot h of that and Jagadambas case (2) 
is unanswerable. Nor I do think it pru¬ 
dent to strain ingenuity to find fine dis¬ 
tinctions and so sow a crop of exceptions, 
impairing what would otherwise ho a 
very simple easily intelligible, and uni¬ 
formly applicable principle to every case 
of the kind. I mention before concluding 
a certain amount of argument arising out 
of nonest factum cases. A moments 
reflection will show that they are utterly 
irrelevant, and I do not think any useful 
purpose will he served by examining 
that set of arguments. If the plaint»ff 
cannot impeach his deeds of 1903 in these 
suits because he did not do so with n 
three years, it is plain that he must fail. 

It is as plain that ho cannot obtain the 
relief ho asks in these ejectment suits 
without disturbing those deeds. In my 
opinion nothing from the tlieore cal 
standpoint turns upon the deeds hich 
a plaintiff situated as this pluintitl is 
has to get rid of being void or only void¬ 
able. The point, aud tho only point s 
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within what time can ho he allowed to 
prove that his deeds are either void or 
voidable? 

I would therefore hoi 1 that these suits 
are time-barred and must he dismissed 
with all costs. But since there might bo 
a reasonable doubt whether such a deci¬ 
sion does not conllict with Nalmb Mir 
Sayaci Alamkhan v. Yasinkhan (0 and 
further whether assuming that it does 
the lattor decision was not bv necessary 
implication overruled by the Full Bench 
in Shrinivas Murar v. Ilanmant (3) 
and, lastly, since the point is one of far- 
reaching importance wo would submit 
the following question to a Full Bench: 

It a plt\Inli(T in ejectment ha* oxocuteJ n 
deed or daed* which it local valid ard in all res- 
1 -pcts binding upon him as upon their face they 
purport to be would defeat the title upon which 
lie hues in ejectment, the burden of proving that 
they arc void or voidable being upon him would 
such ejectment suit be governed bv Art. 01 or bv 
Art. 14‘2, or Art 144, Sch. 1, Lira. Act.’' 


Marten, J. In this second appeal the 
real point depends on Art. 91, Lira Act. 
Does Art. 91 apply to a suit for posses¬ 
sion, whore the plaintiff alleges and 
proves that a sale deed is void because it 
was executed by him whilst a minor, hut 
does not claim expressly to have it can¬ 
celled or sot aside? Thu plaintiff was 
horn on 10th Juno 1S85. Whilst a minor 
ho executed, or purported to exocuto, a 
sale deed dated 16th March 1903 in fa¬ 
vour of the defendant. Ho filed the 
present suit on 18th July 1911, The 
plaint moroly prays for possession and 
ancillary relief. It pleads tho void sale 
deed, and the plaintiff's then infancy, 
hut 'gnores a mortgage of 30th August 
1J01 exocuted by tho plaintiff’s guardian 
in favour of tho defendant. Tho defon- 
dant appears to have taken possession un¬ 
der that mortgage. 

In tho Courts below tho case almost 
entirely turned on whether the plaintiff 

r; i e9 A OPP0 . d by a 8t:ifcor,,CIlfc >n the sale 

Court J # V* , wa8 then twenty. Both 
Court 8 found that there was no estoppel 

becauso the defendant was well a wire 

of the true acts and was in no way do- 

to ^ )y . l] '° statement. The es- 

pel point was again argued hofero us. 

in tl . c/; ° ntl, ° as found 

i ° V. ' rt8 bo,ow fl, ° dofondsnt must 
ail ° n that point. I will only add that 

t "* necessary to go into tho facts, 

:-V UCh £ 9t ° arouso tho greatest 
uspicion in a Court of Equity in con¬ 


sidering the dealings between the infant 
and the defendant with whom ho was 
living. Tho Court of first instance des¬ 
cribed the defendant as a pei foct ly un¬ 
scrupulous man (seo p. 13, lino .99) and 
the lower appellate Court considered his 
conduct to ho verging on fraud (see p. 3, 
line 11). The Court of first instance 
treated tho suit as in effect a redemption 
suit, ami decreed possession on payment 
of Rs. 199. Tho lower appellate Court 
hehl nothing remained duo on the mort. 
gage and decreed possession only. Wo 
must 1 think accept this finding of fact 
by tho lower appellate Court. So too I 
think that in tho absence of objection 
made in the Court below, it is not now 
open to tho defendant to contend that the 
suit cannot ho regarded as a redemption 
suit and must therefore fail. So far as 
more recovery of possession is concerned 
the suit would appear to he one for re¬ 
covery of possession whether regarded 
as an ejectment or a redemption suit: see 
Hunt v. XYorsjoll (5). 

This leaves us then with tho hare point 
of law under Art. 91. u point which was 
practically taken for granted in favour 
of tho plaintiff in the Courts below when 
once he had succeeded on the estoppel 
point. It is now settled by tho Privy 
Council that in India a mortgage by a 
minor is void ah initio: see Mohiri Bilcc 
v. Dharmorlas (G). On the other hand a 
more plea of non est factum appears to 
ho insufficient in England, for according 
to Simpson on Infants, p. 4, the infancy 
must he pleaded specifically. The appel¬ 
lant says however this is because in 
England some minors’ contracts are void¬ 
able only, and that in India a plea of 
non est. factum would suffice. Assuming 
however that infancy ought to he pleaded 
does such a plea involve in effect a claim 
to cancel or set aside the salo deed un¬ 
der Art. 91? In Pettier permit l Chetty v. 
Muniandy Servai (1) the Privy Council 
hold that Art. 91 only applie 1 to suits in 
which the document sought to lie sot 
aside was intended to be operative against 
tho plaintiff and would remain operative 
if not sot aside. They further hold that 
Art. 91 did not apply to a benami deed, 

• f I may properly use that expression.' 
This decision has since been applied in 
JagarJeo Singh v. Phuljlmri (7). Tho 

(5) (1890) 2 Ch . 2-21. 

to) |l«JOI) 30 Cal. 6H9=r0 I. A. 114 (PC ) 

(7) LI'JOS] 20 All. 376. ' 
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Calcutta Courts appear to consider that 
a void deed, as opposed to a voidable deed 
does not require to b3 set aside or cancelled 
aud consequently is nou within Art. 91 
see Sham Lall Mitra v. Amarendro Nath 
Bose (S), Banku Behari Shaha v. Krishto 
Gohindo Joardar (9) and JJarihar Ojha 
v. Dasarathi Misra (10). In this Court 
a similar view appears to have been 
taken in Abdul Rahim v. Kirpciram 
Daji (11) by Birdwood and Parsons, JJ. 
Another distinction was taken by Sir 
Charles Sargent find Candy. J., in Nabab 
Mir Sayad Alamkhan v. Yasinkhan (4), 
viz., that where a defendant did not get 
possession under the 9alo deed but only 
used it to defend his title, Art. 91 did 
not apply. That case followed Bhagvant 
Govind v. Kondi (12), a decision of Sir 
Charles Sargont and Bayley, J. Stand¬ 
ing alone these two latter cases would 
appear to govern the present caae, for 
defendant’s counsel did not dispute that 
his client took possession originally un¬ 
der the mortgage and not under the sale- 
deed. 


The cases above cited appear however 
to have been decided on a different lino 
of reasoning to that which eventually 
prevailed in the adoption cases of Jaga- 
damba Ghaodhrani v. Dakhina Mohun 
Roy Chaodhri (2) and Shrinivas Murar 
v. Hanmant (3), the former being a deci¬ 
sion of the Privy Council and the lattor 
of a Full Bench of this Court. The force 
of that reasoning in the adoption cases is 
apparent. Its reconoilation with the 
other line of cases, viz., the doed cases, 
is not so apparent. Curiously enough 
the above authorities in the deed cases 
do not appear to have been cited in the 
adoption cases. As regards other casos 
under the Act, a suit to sot aside a deed 
on the ground of undue influence must he 
brought within three years : soe Janki 
K unwar v. A jit Singh (13) as mu9t a 
suit to set aside a bond for fraud : see 
Bakatram Nanuram v. Kharsetji (14). 
Even in forgory oases or in suits by a 
ward to sot aside a transfer of property 
by his guardian the period of limitation 
appears in general to bo three yoar9, see 
Arts. 92, 93 and 44._If then Art. 91 

"(8) O'jn] 28 Cal. 4G0. 

(■J) i. 1903) 30 Cal. 13?. 

(10) [190G] 33 Cal. 257. 

(11) [18921 1G Bam. 186. 

(12) 11890) 11 Bam. 279. 

^ 13) [1838] 15 O il. 58=14 I. A. 148 (1.0 ). 

(14) [1903) 27 Bom. 500. 


does not apply in the present case, the 
plaintiff would have 12 years under 
Art. 144 if the suit be regarded as an 
ejectment suit or alternatively 60 years 
under Art. 148 if the suit be regarded as 
a redemption suit. 

The defendants further relie 1 on S. 39, 
Specific Relief Act, but as at present ad¬ 
vised, I doubt whether that section car¬ 
ries the matter much further. It is a 
permissive and not an obligatory section. 
Under the above circumstances I am of 
opinion that the case is ouo whioh by 
reason of its general importance and of 
the conflict of authority requires con¬ 
sideration by a Full Bench. The ques¬ 
tions to be submitted to the Full Benoh 
should, I think, be as follows, viz. : 
(l) Whether Art. 91, Limitation Aot, 
1908, applies to a suit for possession 
where the plaintiff alleges and proves 
that a sale-deed is void beeiuso it was 


xecuted by him whilst a minor, but does 
ot claim oxpressly to have it cancelled 
r set aside. (2) Whether in such a case 
s that mentioned in the last question, 
; makes any difference that the dafon- 
ant originally obtained possession of the 
roperty under some instrument other 
nan the void sale deed. 

Opinion 

Batchelor, Ag. C. J —In this rofer- 
nce the faots are these : The suit 
•hioh was filed in Sopr.ember 1911, was 
rought to obtain possession of lands, 
bo plaintiff attained majority on 10th 
une 1903, on the 16th March 1903, and 
ensequontly while he was still an infant 
o executed a deed of sale in favour of 
ie dofondant. The defendant had ob- 
lined possession under a mortgage of 
901, executed by the plaintiff s guardian 
■j his favour. In the plaint the sale- 
eod of 16th March 1^3 is mentioned, 
nd it is pleaded that the deed is 
obi by reason of the plaintiff’s then in 
iuoy there is no prayer that the deed 
hould be set aside or cancelle l. 

The quostion wo have to decKlo is w - 

? *g? B iXnc'y^'That being so, it is 
onteuded for the plaintiff that he was 
ndor no obligation to sue to got it sot 
• or cancelled and that hie omission 
' bring such a suit does not expose bis 
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Act 1877, their Lordship? arc of opinion that the 
conveyance .... bcinf? an inoperative instru 
ment, asin effect, it lias been found to bo, does 
not bar the plaintiff's right to recover possession 
of his land and that it is unnecessary for him 


present suit for possession to the bar 
created by Art. 91, Limitation Act. I 
think that this contontion should suc¬ 
ceed and in my opinion the question is 
in substance answered by decisons of the 
Privy Counoil. In Dijoy Gopal Mukerji 
v. Krishna Mahishi Deli (15) the heirs 
of a Hindu sued first for a declaration 
that an ijara granted by the deceased 
widow had become inoperative against the 
plaintiffs after her death, and secondly, 
for khas possession of the properties. 
Their Lordships held that the suit was 
substantially one for possession, and was 
governed by Art. 141 not by Art. 91. 
In delivering the judgment of the Board, 
Lord Davey said, speaking of the Hindu 
widow : 

11 Ilor alienation is not therefore absolutely 
void, but it is prima facie voidable at the elec¬ 
tion of the roversionerv hoir. He may think fit to 
affirm it, or he may at his plea-uro treat it as a 
nullity without the intervention of any Court and 
ho shows bl9 election to do the latter by com¬ 
mencing an action to recover possession of the 
property. There is, in fict, nothing for the 
Court either to set aside or cancel as a condi¬ 
tion precedent to the right of action of the re¬ 
versionary heir." 

Now if that is truo even of a voidable 
transaction, subsequently avoided by the 
election of the party interested it seems 
to mo that it must a fortiori ho true of a 
* ransaction which as hero was void ah 
initio: in that case there was a real ob¬ 
stacle which at least had temporary 
operation: hero there nover was at any 
time any real obstacle at all but the 
thing which seemed to constitute au ob¬ 
stacle was in the eye of the law no 
reality at all. P ether per mal Chetty v. 
Muniandy Servai (l) is, I think, even 
moro directly in point. There in a suit 
for the possession of land it appeared 
that the plaintiff’s predecessor-in-titlo 
had six years prior to tho institution of 
suit exocuted a bonarni deed of sale of 
tho land collusivoly and in order to de¬ 
feat the claim of a prior equitable mort¬ 
gagee. Counsel for the defendant con- 
tended I quote the report—that • 
before ho (tho plaintifl) could recover the land 
ho must first ret aside tho conveyance, and a 

l^. Sch 2 .A nTir Wa9 barred V Act 15 of 

Bpon this argument a spocitic quostion 
was raised by Lord Atkinson, who an¬ 
swered it in thoso words which I sot out 
because they soom to mo decisive of tho 
pomt now under consideration : 

A * t0 the Pofnt ralaed on the Limitation 
(16) 11 'JOT j 34 Cal. 3*29=84 07877^01-' 
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to bavo it sot aside as a preliminary to bis ob¬ 
taining tbe relief he claims. Art. 114 and no; 
Art. 91 in Sch 2 to the Act is therefore tha; 
tvhich applies to the case and tbe suit has con¬ 
sequently beeu instituted in time." 

It is important to observe that Art. 91 
was excluded not in terms because tho 
conveyance was benami hut because it 
was, as found in the suit inoperative. 
So hero the deed of sale by the infant 
was inoperative and consistently with 
these decisions I think wo are hound to 
hold that the present suit is not barred 
by Art. 91. The same conclusion is 
suggested by Deni Pershad Koeri v. 
Dudhnath lioy (1G), where a suit was 
brought in 1893 to recover possession of 
the village. The plaintiff’s ancestors 
bad parted with possession in 1836 when 
a grant for life had been made to another 
person. Iu 1849 the grantee executed a 
permanent pitta of it to one Ram 
Golam and in 1855 the grantee sur¬ 
rendered the village to tho plaintiff’s 
predecessor, who allowed Ram Golam 
to remain in possession paying rent as 
stipulated in tho patta. It was found 
that the patta was void against the 
grantor. I ho question remained whether 
the plaintiffs were entitled to eject tho 
defendant, who claimed tirle under Ram 
Golam. It was contended that tho suit 
was barred because the plaintiff’s pre¬ 
decessors might and ought to have sued 
for a declaration of their right to pos¬ 
session on Ram Golam’s death un ler 
S. 39, Specific lioliof Act, and that such 
a suit was barred under Art. 5 1 . But 
Lord Davey said: 

J 1 t V i V U ® ci " n ‘ ! ‘ , " 3 ' vor *0 ‘bis ngrument to 

say that, though such an action might have 

hrfn* b |* OUKh V I" 0 M “ hara j ,h w »s no. bound to 
bnnR it, arid 'here -v„h no nocossitv for him to 

il °*. '° tbeir L-.rdships' view tho 

pottah (what, vor Us co.^irnciion) had become 
a «pont instrument, and had „o longer nnv 
vitality a?* agriut of (ho properly." 

In our case the of sale ca „ ( , e j 

no hotter position, for lt never had any 
vitality as a convovanc of the .. r .,p or t v 
Un the same principle tbe Indian High 

Courts especially hero and j n Calcium 

have bold that it is „ 0 « m-cc-arx m tbe 
case of a void dee I t. , „ U e to hav- it Beti 
aside or cancelle I. The-. • doci ion 
to mo to require a eonelu-dnn 


UO U'JOOj v7 Cal. 16f> = 2<i j 


' M^ern 
11 f 11 o 
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plaintiff’s favour. I need not refer to 
other decisions of the Judicial.Committee 
which have been oited for the defendant, 
for in none of them was the Court con¬ 
cerned with a deed such as wo have here. 
The only case where the facts bear a 
superficial resemblance to the present 
facts and where the decision went the 
other way is Janki Kunwar v. A jit 
Singh (13). There the deed involved 
was a grant of land, alleged to hav6 been 
obtained hv fraud and undue influence 
from one of the plaintiff's. It was deci¬ 
ded that the suit was governed by Art. 91. 
But thou their Lordships held that the 
suit was a suit, not to obtain possession 
but to set aside the grant, and—what 
seems to me of greater significance—it 
was never found that the deed was liable 
to be set aside: on the contrary, the 
Judicial Commissioner found no proof of 
undue influence or fraud; and their Lord- 
ships saw “ no ground for thinking that 
on that matter he came to a wrong con¬ 
clusion.” The deed, therefore, was never 
ascertained to be.even voidable. 

If I am right in thinking that the 
point before us is concluded by the deci¬ 
sions of the Privy Council, it becomes 
unnecessary to consider whether the 
rulings of our own Court are consistent 
with the conclusion. This I say merely 
in order to explain the present judgment, 
and not with any desire to oast doubt upon 
these rulings. That most canvassed for 
the defondant was Shrinivas JUurar v. 
Banmant (3), a Full Bonoh decision 
where tho leading judgment was deli¬ 
vered by Sir Lawrence Jenkins, C. J. 
As I have said, I am not concerned to 
reconcile this decision with the oited de¬ 
cisions of tho Privy Council, but I may 
say that for my own part I can see no 
inconsistency. In Shrinivas' case (3) an 
essential part of the suit was a prayer 
for a declaration that an adoption was 
invalid. It was held that, this part of 
tho claim being exposed to the bar of 
Art. 118 of the Schedule, the whole 
claim was time barred; hut nothing was 
decided as to the applicability of Art. 91, 
as it was nobody’s case that that articlo 
entered into the controversy. I need not 
say that I am very sensible of the weight 
of my learned brother Beaman’s argu¬ 
ments that it would have tended to 
logical symmetry and simplicity of prin¬ 
ciple if the legislature had treated adop¬ 
tions and deeds on the same footing. 


But they have not done so, and separate 
Articles of the Limitation Act are pro¬ 
vided for these separate cases. It is of 
course not for us to assign reasons for 
this action of the legislature but pre¬ 
sumably it was thought that a substan¬ 
tial distinction existed between adoption 
and deeds. Among possible grounds for 
such a distinction would be the greater 
publicity and the change of status con¬ 
sequent on an apparent adoption. This 
however is merely coujecture; whatever 
the reason for it may be, the difference 
of treatment isthereand in a well-known 
passage in Quinn v. Leathern (17) the 
Earl of Halsbuiy, L. C., has warned us 
against the danger of applying rigorously 

logical tests to propositions of law: 

" A case," his Lordship there says: “ is only 
an authority for wbat it actually decides. I 
entirely dony that it can bo quoted for a 
proposition that may seem to follow logically 
from it. Such a mode of reasoning assumes 
that the law is necessarily a logical Cede, 
whereas every lawyer must acknowledge that 
the law is not always logical at all.’’ 

On these grounds and with sincere res¬ 
pect for the contrary view of Beaman, J. 

I conclude that the first of Marten. J.’s 
two questions should bo answered in the 
negative. That is sufficient for present 
purposes, and I do not think we should 
decide more than that. 


Shah, J.— I agree. 

Kemp, J.— Tho faots out of which this 
■oference arises are few and simple in 
iheir inception. Tho plaintiff who attained 
lis majority on 10th June 1903, pur- 
ported, on 16th March 1903. to execute a 
mle-dced of some of his lands in favour 
>f this defendant who was already in 
aossession of those and other lands of 
She plaintiff by virtue of n mortgage of 
30th August 1901 executed in his favour 
by plaintiff’s guardian. Tho plaintiff 
Bled this suit on 8th September 1911 for 
tho lands alleging that on tho date of tho 
3 ale-deed ho was a minor. Tho matter 
Domes beforo us on a reference from 
Beaman and Marten, JJ.. who held diver¬ 
gent views on tho question as to whether 
Art. 91. Lim. Act, applied to plointiff » 
suit. Both learned Judges have frame . 
questions for decision by this Full Bench. 
With groat respect to Beaman, J., 
I think the quostion framed by him is in 
too general terms. It proceeds on tho 
assumption that there is no difference 

betw een a minor's deed and other deeds 

(17) [1U01] A. C. 495. 
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of the description mentioned in the ques¬ 
tion and I take it be framed bis question 
for decision in this form ou the argument 
by way of the analogy of the principles 
governing adoption cases which he con¬ 
sidered applicable and which ho applied 
to the facts of the present case. W ith 
great respect I am not prepared to adopt 
that liue of reasoning and 1 therefore 
personally must decline to answer the 
question in the wide terms in which it 
is framed. 

The questions framed by Marten, J., 
appear to me to cover more appropriately 
the point for determination and I there¬ 
fore confine myself to a discussion of the 
precise point raised by them. The ques¬ 
tion in short is: Whothor Art. 91, Lim. 
Act 9 of 1908, applies to the plaintiffs 
suit. Now I may preface my remarks 
with the general view which I take of 
the scope of Art. 91. In my opinion it 
applies to suits the main object of which 
i9 to cancel or sot asi lo an instrument 
not otherwise provided for by the Act. 
If there he any other substantial relief 
prayed for and the cancellation of the 
instrument he not actually necessary or 
merely auxiliary to the granting of such 
relief Art. 91 does not apply. It would 
he otherwise if tho prayer for possession 
in a suit ho merely consequential. The 
farther question therefore arises whether 
tho plaintilf cau oscapo tho application of 
Art. 91 by tiling his suit for possession 
in this case. The determination of this 
question may ho considered from the 
point of view of all deeds or instruments 
which like a minor's doed are void at 
their incoption or it may ho considered 
from the point of view of tho peculiar 
position of a minor in tho eye of tho law, 
i. e., bv a consideration of arguments ap¬ 
plicable to a minor’s deed in particular. 
Tho adoption of this (alter method is 
another reason for decliningtoanswer tho 
question in tho form propounded by 
Beaman, .1. 

Now as to tho sale.deed in this case, 
regarded in common with other instru¬ 
ments which arc declared by law to he 
void at their incoption, I am entirely in 
accord with tho judgment of my Bord as 
to tho distinction pointod out hv him 
hotwcon such instruments and adoptions 
and as to tho result arrived at by him 
that Art. 91 docs not apply to such void 
in-Ivumonts. 1 think tho point i3 really 
concluded by authority: sec the decisions 


of tho Privy Council in 1Mjoy Gopal 
Mttkcrji v. Krishna Mahishi Debi (15) 
and Petherpermal Chetty v. Muni an dy 
Servai (1). I respectfully deprecate the 
application to other instruments of argu¬ 
ments based on the analogy of tho princi¬ 
ples in decided cases in adoptions. Ana¬ 
logy like parity of reasoning may be a 
useful servant to invoke in tho determina¬ 
tion of complex questions of law hut must 
be handled cautiously, aud where legal 
problems can he solved by the applica¬ 
tion of straightforward principles of law, 
I fail to see any place for the application 
of any arguments based on au analogy. 
But a minor’s deed stands on a particular 
footing by itself. It lias been decided by 
the highest tribunal that a minor's cod- 
tract is null and void ah initio”: Mohort 
Dibee v. Dharmodas Ghose (6). The law- 
protects minors and the disability of in¬ 
fancy goes no further than is necessary 
for tho protection of tho infunt: Iiurnaby 
v. Equitable Heversionary Interest Soci¬ 
ety (18) per Pearson, J. at p. 424. 

Unlike the law in England which in 
certain cases gives a binding ellect after 
majoritv to a contract entered into by 
an infant during infancy the law here 
declares the minor's contract void and 
incapable of ratification. That being so 
it can scarcely have been intended to 
impose an obligation on tho minor, after 
attaining majority, to sot aside a transac¬ 
tion entered into during minority and 
which it has expressly declared to ho void 
and incapable of ratification. If that 
wero its intention tho attitude of tho law 
would bo inconsistent and it would be 
inflicting an obligation upon tho minor 
in consequence of an attempted con¬ 
tractual obligation entered into by him 
during minority. I think this is a sufficient 
answer to tho defendant on this point. 
S. 39, Specific Relief \ct, is permissive, 
not obligatory. Thero is therefore no 
obligation on tho minor tc sue under that 
section and if ho does not need to suo 
under that section it cannot bo said by 
not suing bo loses tho right which he in 
common w ith every other poison posses¬ 
ses to the period of limitation for a sail 
for laud. 

f thureforo think that tho answer to 
tho 1:rat- question asked by Marten,.!., 
should be in tho negative. In tho scorn 1 
question propounded by Mai ten, I., 
Other consideration is introduced , viz..the 

(1'9 HS6J 23 Oh. I>. llo. 
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legal effect of the mortgage of 30th unchaste at the time of the adoption, 
August 1901 executed by the minor’s the adoption is invalid. In the Court of 


guardian. The determination of that 
question depends on whether the present 
suit can be treated as a suit by the plain¬ 
tiff for redemption of the mortgage. The 
lower Courts have so treated it and the 
referring Bench apparently inolined to 
the same view. Apparently the plaintiff 
does not object to this and the mortgage 
must therefore be taken as established 
and binding on him. This question does 
not therefore to my mind arise for deci¬ 
sion by us. 

G.P./R.K. Appeal dismissed. 
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Batchelor, Ag. C. J. and Kemp, J. 

Ganesh Amril Dhokrikar —Appellant. 

v. 

llangnath Manohar Pansare — Res¬ 
pondent. 

Second Appeal No. 211 of 1916, Deci¬ 
ded on 5th February 1918, from decision 
of Ag. First Class Sub-Judge, Ahmed- 
nagar, iu Appeal No. 165 of 1912. 

Hindu Low — Adoption — Setting a*ide— 
Daughter in undivided family ha* no right 
beyond maintenance and marriage expense*— 
She cannot *ue for declaration that adoption 
by her mother wa* invalid—Specific Relief 
Act (1877), S. 42. , XT . J 

An unmarriod daughter of a deceased Hindu 
who died in union with his family has no logal 
position in regard to the family property beyond 
that she is entitled to bo maintained out of it, 
and to havo her marriago expenses paid from it. 

[P 197 0 1] 

Sho is not therefore such a person as can, 
under S. 42, Spccifio Roliof Aot, maintain a suit 
for a declaration that an adoption mado by her 
mother is Invalid. [P 197 0 1) 

JV. V. Gokhalc —for Appellant. 

W. J. Nimbkar —for Respondent 

Batchelor, Ag. C. J.— The suit out 
of which this appeal arises was brought 
for a declaration that tho alleged ad¬ 
option of defendant 1 by defendant 2 
Yamunabai was invalid, and for an in¬ 
junction restraining defondant 1 from 
using the name of tho alleged adoptive 
father Amrit. Tho genealogy is given at 
tho beginning of tho trial Court’s judg¬ 
ment. Amrit, the husband of Yamunabai, 
died in 1903. In December 1911 his 
widow gave birth to a child, the offspring 
of adultery, as tho lower Courts havo 
held. On 15th Juno 1911 tho adoption 
of defendant 1 by Yamunabai was made. 
Tho plaintiff, who is a daughter of 
Yamunabai, objects to tho adoption that 
inasmuch as the adopting widow was 


trial the plaintiff’s suit was dismissed, 
that order being made by reason of the 
trial Court’s fiuding upon the first two 
issues, namely, that the plaintiff was not 
entitled to bring this suit, and that the 
adoption was invalid by reason of the 
widow’s unchastity. When the case was 
taken in appeal to the First Class Sub¬ 
ordinate Judge, he agreed that the 
adoption was invalid by reason of the 
widow’s unchastity, but he held that the 
plaintiff’s suit was competent, even 
though the plaintiff’s father Amrit died 
in union with his family. The learned 
Judge therefore reversed the trial Court’s 
decree, and gave the plaintiff a declara¬ 
tion that defendant l’s adoption was 
invalid. He granted also an injunction 
as prayed by tho plaintiff. From this 
decree defendant 1 brings the present 
appeal. The first and indoed the only 
substantial point, which falls to be deci¬ 
ded, is whether on the assumption that 
Amrit died in union with his family, tho 
plaintiff is competent to bring this suit. 
The plaintiff on this assumption is an 
unmarriod daughter in an undivided 
family. Tho learned Judge below, in 
deoiding in favour of the plaintiff ’s com¬ 
petence has based himself upon Sir 
Michael Westropp’s decision in Kalova- 
koin Bhujangrav v. Padapavalad Bhu - 
jangrav (l), where the Chief Justice 
observed that: 

"indopondontly of any claim to tho property of 
Bhujangrav, we think that a suit to sot asido tho 
adoption of Balapa would lio for tho plaintiff, 
if ho bo tho son of Bhujangrav, inasmuch as, if 
tho claim of tho plaintiff to the property were, 
as against Kalova, barred by lapso of time, and 
tho plaintiff brings, as bo has douo, his suit to 
set asido the adoption within timo against 
Balapa, tho plaintiff would bo entitled to obtain 
an injunction against auy intervention of 
Balapa in performing tho shradh or othor 
ceremonies for tho benefit of Bhujangrav, or 
assuming tho status of adopted son of Bhujang* 
rav. Tho Legislature scorns distinctly to havo 
recognized the right of a parson to bring a suit 
to set asido an adoption as a substantive pro¬ 
ceeding, indopendont of any claim to property, 
and to havo fixed a special court fee for such a 
suit (Act 7 of 1870. Sch. 2, Art. 17. 01. v): and 
in tho new Limitation Act (9 of 1871). Art. 129, 
tho right to bring such a suit has since boon 
again distinctly recognized." 

Tho learned First Class Subordinate 
Judge points out that this decision was 
followed in Ramchandra v. Na rayan UJ. 

(1) [1875-77] 1 Bom. 24S. 

(2) [1903] 27 Bom. GU. 
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But in this latter case, the learned 
Judges go no further thau to lay down 
that at the time an earlier adoption wa3 
made the plaintiffs, since they tilled the 
oharaoter of presumptive reversioners, 
were entitled to sue to set aside the 
adoption. Clearly the decision in Ram- 
chandra's oase (2) carries matters no 
further than the point at which they 
were loft by Sir Michael We9tropp In- 
deed the case falls short of Sir Michael 
Westropp's decision, inasmuch as it is held 
that, at the material time, the plaintiffs 
were presumptive reversioners, and as 
suoh were unquestionably entitled to con¬ 
test the adoption. Tho more general langu¬ 
age used by Sir Michael Westropp was 
used in 1876, and in the following year, 
the legislature enacted the Specific 
Relief Act 1 of 1877, by S. 42, of which 
suits for declaratory decrees are uow 
regulated. That section provides that n 
suit for a declaration may be brought by 
a person ontitled either to any legal 
character, or to auy right as to any pro¬ 
perty, in certain circumstances definod in 
the section. Now it is not protended 
that in this case the plaintiff is a person 
entitled to any legal character, nor can 
it be pretended, on the assumption wo 
arc now making as to the unity of the 
family, that she is a person entitled to 
any right as to any property. She has 
indeed no legal position in regard to the 
family property beyond that she is en¬ 
titled to bo maintained out of it, aud to 
have her marriage expenses paid from it. 
It appears to me therefore clear that she 
is not such a person as. undor S. 42, 
Specific Relief Act, can maintain a suit 
for a declaration. In support of this 
opinion I may refer to the Court's deci¬ 
sion iu Anyaha v. Daji (3). That was a 
suit for a declaration that the defendant 
was not an adopted son, and the question 
was whotbor it was maintainable under 
S. 42, Specific Roliof Act The plaintiffs 
were distant bhaubands, and not rever¬ 
sionary heirs, and it was held that in 
that capacity they wore not entitled to 
sun. The decision followed Rani Anand 
Run war v. Court of Wards (4), wboro 
Sir Robert Collior in delivering the judg- 
m ?" t °f tho Judicial Committee said: 

hoir Lordships are of opinion that although 
R Buit ol ‘Mb nature (that is, a suit to sot aside 
an adoption) may bo brought by a contingent 
reversionary hoir. yot that, as a genera) rule, it 

(») [189G] ^0 Horn. 202 . 

<->) 11881J 0 Cal. 764=8 A I. U (£- C ) 
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must bo brought by the presumptive reversionary 
heir, that is to say, by the person who would 
succeed i( the widow were to dio at that 
moment ... It cannot be the law that any ono 
who may have a possibility of succeeding on the 
death of the widow can maintain a suit of the 
prescut nature, for, if so, the right to sue would 
belong to every one in tbo lino of succession 
however remote. The right to sue must, iu their 
Lordships' opiniou, be limited." 

Here it is clear that the plaintiff is 
not either a contingent or presumptive 
reversioner, and her suit therefore seems 
to mo to be incompetent on the assump¬ 
tion that her father died iD union with 
the family. This matter of fact however 
has not been cleared up in the judgment 
of the learnel Judge below, because he 
merely assumed that the father remained 
joint. We must therefore call upon the 
Judge to examine the evidence upon the 
record and to return a finding whether 
in fact the plaintiff’s father died in union 
with, or divided from, the rest of the 
family. Finding to bo returned within 
two months. No fresh evidence to be 
taken. At the same time it will ho well 
for the learned Judge to consider and 
decide also whether on the assumption 
that the plaintiff’s father died divided 
from the rest of the family, the appeal 
is now maintainable. Costs costs in the 
appeal. 

Kemp, J. —I agree that there should 
ho a remand on that point. 

G.P./r.K. Issue sent down. 
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Batchelor, Ag. C.J.and Kemp, J. 

Manju Mahaden Shetti —Defendant— 
Appellant. 

v. 

Shivappa Manju Shetti and others — 
Plaintiffs—Respondents. 

Second Appeal No. 1237 of 1916, De¬ 
cided on 21st January 1918, from deci¬ 
sion of Dist. Judge, Ivanara, in Appeal 
No. 8 of 1916. 

fa) Contract Act (1872), Ss. 126 and 128- 
Liability"— Moaning of, explained. 

By the word "liability" used in Ss. 12G and 
128 is intended a liability which is enforceable 
at law. and if that liability dees not exist there 
cannot bo a contract of guarantee. [P 199 C 1] 
(b) Contract Act (1872), St. 126 and 128- 
Principal debt timebarred—Liability under 
contract of guarantee it not enforceable. 

There cannot bo u valid contract of guarantee, 
where the debt which is sought to bo guaranteed 
has already beconio time-barred. Iu such a case 
thore Is no enforceable liability in tho third 
person which can form - the basis of a contract 
of guarantee. [P 190 C 1] 
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❖(c) Contract Act (1872), S*. 126 and 128 
—Decree against principal and surety—Ap¬ 
peal by principal alone—Appeal allowed on 
ground of principal debt having been time- 
barred on date of contract of surety — Decree 
against surety confirmed, surety not having 
appealed—Debt recovered from surety — Suit 
by surety against principal for recovery of 
amount held not maintainable. 

A creditor sued the principal debtor and his 
surety for the debt and obtained a decree 
against both. The principal debtor alone ap¬ 
pealed and his appeal was allowed, on the 
ground that on the date on which the contract 
of surety was entered into the principal debt 
had become timebarred. The surety not having 
appealed the decree against him was con¬ 
firmed. The creditor recovered the debt from 
the surety, who then sued the principal for the 
recovery of the amount : 

Held \ that the principal debt having become 
barred at the date of the coutract of surety, 
there could be no.valid contract, and that the 
surety’s suit must therefore be dismissed. 

[P 199 C 2) 

G. P. Murdesluoar — for Appellant. 
Nilkant Atmaram —for Respondents. 
Batchelor, Ag. C.J. —The facts upon 
which this second appeal comes up for 
decision are those : In 1883, a sum of 
money was deposited by the trustees of 
a certain temple with tho father of one 
Manju Mahadu. In 1889, there was a 
demand for the return of the money, and 
a refusal by Manju’s father. In 1897, on 
tho occasion of another refusal, it is 
found that there was an oral contract of 
guarantee by one Manju Buddu, who 
undertook to repay the temple trustees in 
case Manju Mahadu should not do so. 
In 1900, the temple trustees brought 
a suit against both Manju Mahadu and 
Manju Buddu to recover the deposit. The 
Subordinate Judge decreed tho claim 
both against Manju Mahadu and against 
Manju Buddu. From this decree an 
appeal was taken to the Distriot » udge, 
Mr. Leggatt. But it was taken only by 
Manju Mahadu. The learned Distriot 
Judge hold that tho deposit with Mauju 
Mahadu’s father was proved, hut that 
thesuit had become time-barred five years 
prior to its institution in 1900, that is 
to sav, it became timo-barred in 1895. 
Tho suit was theroforo dismissed as 
against tho appellaut, Manju Mahadu. 
But since Manju Buddu had not appe¬ 
aled tho trial Court’s decree against him 
was confirmed. Tho then plaintifis exe¬ 
cuted their decree against Manju Buddu 
in May 1912 and in 1915 Manju Buddu 
having died his sons brought this suit to 
recover from the defendant, Manju 
Mahadu, tho sum which had been paid by 


them in the execution. The learned Dis¬ 
trict Judge affirming the decree of the 
Subordinate Judge has held the plaintiffs 
entitled to recover from Manju Mahadu, 
the principal debtor. 

He is the appellant before us, and on 
his behalf Mr. Murdeshwar’s principal 
point is that the lower Courts were 
wrong in their determination, inasmuch 
as there never was a valid contraot of 
suretyship by Manju Buddu. To that 
contention Mr. Nilkant replies that the 


luestion whether there was or was not 
such a contract is a question of fact, and 
;hat the learned District Judge having 
decided it in his client’s favour, it is not 
epeu to us to reconsider the decision in 
second appeal. It appears to me how¬ 
ever that tho finding upon this point 
jannot be regarded as a finding of fact. 
For ray own part, I am prepared to ao- 
»opt all that Mr. Leggatt has found as a 
natter of fact, that is to say, that there 
,vas in 1897 an oral undertaking by 
Manju Buddu to guarantee the debt due 
jy Manju Mahadu. That, I think, is as 
ar as the finding of fact really goes, and 
;he question still remains whether in the 
iscertained facts there was in law a valid 
jontraot of suretyship. Upon that point 
ill that the learned Distriot Judge says 
s that the appellant is clearly liable to 
my the money by virtue of the ruling in 
lajarimal v. Krishnarav (l). That how- 
) V er is by no means decisive of the legal 
noint under consideration, for in Hajari - 
nal's case (l) it is clear that, at the time 
;he contraot of suretyship was entered 
nto, there was admittedly an existing 
mforceable liability of a third party. 

That is plain from the discussion in 
the judgment as to the comparative 
sxtent of the applicability of Ss. 134 and 
137, Contraot Act. Here however the 
facts take the present case entirely out 
of the reach of the decision in Hajari - 
mal's case(l). For here the facts a*) 
that by a decision which is now res judi¬ 
cata it is ascertained that tho debt due 
to the trustees of the temple was barred 
by time in 1895. and that the Mleged 
contract of guarantee upon which the 
respondents rely, and which admittedly 
was not embodied in writing, was not 
made until 1897, that is to say was not 
made until two years after the debt ha 
become time-barred That being so I 
am of opinion that there was no valll* 

( 1 ) [1830-81] 5 Born. G47. 
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oontraot of guarantee. Mr. Nilkant, 
quoting 9uch cases a6 Subramania- Aiyar 
v. Qopala Aiyar (2), has reminded us 
that, in regard to money claims, the 
effect of the statute of limitations is 
merely to bar the remedy and not to 
extinguish the right. That no doubt is so; 
hut the consideration appears to mo to 
have little bearing upon the construction 
of the sections which govern the present 
deoisiou. Those sections are 126 and 128, 
Contract Act. The former section defines 
the "oontraot of guarantee" as a contract 
to perform the promise, or discharge the 
liability, of a third person in case of his 
default, and S. 128 enacts that the liabi¬ 
lity of the surety 19 co-extoo9ivo with 
that (that is to say, the liability) of the 
principal debtor. It appears to me that 
by the word "liability’’ used in these 
sections is intended a liability which is 
enforceable at law, and, if that liability 
does not exist, there cannot bo a contract 
of guarantee. That is explained by 
Willes, J., in Mountstephen v. Lakeman 
(3), where, in delivering the judgment 
of the Exchequer Chamber, the learned 
Judge said this : 

"The leading cafe upon the application of ibe 
Btatuto of frauds has generally been considered 
to be Dirkmyr v. Darnell (4), and in the note 
to Mr. Evans’6 edition of Salkeld's Keports it is 
stated, that, ‘from all tho authorities it ap¬ 
pears, conformably to the doctrine in this case, 
that if the person for whose use the goods are 
furnished is not liable at all, any other person's 
promise is void, except in writing.' I think 
that may very well bo modified; ‘Or if his 
liability is mado the foundation of a contract 
between the plaintiff and the defendant, and 
that liability fails, the promise is void’: so as 
to include the case which I put to Mr. Charles 
of persons wrongly supposing that a third per¬ 
son was liablo, and entering into a contract on 
that supposition. If, in such a case, it turned 
out that the third person was not liable at all, 
tho contract would (ail, because thorc would bo 
a failure of that which the parties intontionally 
mado the foundation of tho contract. The lex 
contractus itsolf would rnako au end of tho 
claim, and not the application of tho statute of 
frauds, wbothor the contract was in writing or 
not, and whelhor signed or not. Tho law of 
contract givos you, as foundation, that a person 
was takon to bo liable, and that tho suretyship 
was a suretyship in respect of that liability. 
Take away tho foundation of tho principal con¬ 
tract, tho contract of suretyship would fail.” 

So in tho oase beforo us the foundation 
of the allogod contract of suretyship was 
wanting, inasmuch as there was not any 
enforceable liability in tho third person. 

(2) [1010] 33 Mad. 308=7 I. C. 6'J9. 

(3) [1971] 7 Q. B. 19G. 

M) [1796] 1 Sulk. 27=91 E. R. 27. 


There was not therefore any considera¬ 
tion for the alleged oontraot of surety¬ 
ship. On these grounds, it appears tome 
that on the ascertained facts of the case, 
there was not in law any valid contract 
of suretyship and upon this contract the 
respondents are bound to rely for their 
success. On this ground I would reverse 
tho decree under appeal and dismiss tho 
plaintiffs’ suit with costs throughout. 

Kemp, J. —The appellant isoneManju 
Mahadu The respondents are tho sons 
of one Manju Buddu. In 1883, certain 
trustees of a temple deposited moneys 
with tho appellant's father. In l s 9i, the 
respondents’ father guaranteed payment 
of those moneys, if the appellant did not 
pay them. It is not stated in the evi¬ 
dence whether the appellant himself pro¬ 
mised to repay the moneys or not, but 
in the view which I take of the case, 
that is immaterial. In 1900, tho trus¬ 
tees brought a Suit No. 283 of 1900 
against the appellant and the respon¬ 
dents' father. The first Court decreed the 
claim against both. Tho appellant ap¬ 
pealed. The respondents’ father, al¬ 
though he was joined as a party to the 
appeal, did not appeal. The appellate 
Court held that the appellant was not 
liable because the cause of action accrued 
against him eight years before the filing 
of that suit. That would be in 1892. The 
claim therefore against him was barred 
in 1895. So far as the respondents' 
father was concerned the appellate Court 
held that, as ho had promised to pay a 
timebarred debt, he was liable. 

I think that that finding was wrong, 
for this reason, that there was neither 
any consideration undor S. 2, Cl. (d), nor 
any promise by the respondents’ father 
in writing under S. 25, Cl. (3), Contract 
Act, to enable tho promisee to succeed on 
the respondents’ father’s promise. More¬ 
over, it is to he noted that the suit was 
against the respondents’ father as a 
surety, and tho finding of tho appellate 
Court had the effect of holding him liable 
as a principal. However that may be, 
the decree was confirmed against him. Iti 
would only ho ros judicata between the 
plaintiffs in that suit and the respon¬ 
dents' father on the question as to whe¬ 
ther tho respondents’ father had pro¬ 
mised to pay a timebarred debt. Now 
tho present appeal is from tho decision 
of the lower Court in Suit No. 120 of 
1915 by tho respondents, aftor the death 
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of their father, against the appellant for 
the amount that their father had to pay 
under the decree in Suit No. 283 of 1900. 
That assumes that there was a contract 
of guarantee. If it be contended that 
the appellant is liable to pay otherwise 
than as a principal debtor in a contract 
of suretyship, the answer to that is that 
the payment by the respondents’ father 
was a voluntary payment. He was under 
no obligation to pay, and therefore on 
the authority of Falcke v. Scottish Impe¬ 
rial Insurance Co. (5), the porson for 
whose benefit he pays will not he liable 
to him for the payment. So the question 
is, is the appellant bound to pay on any 
contract of guarantee ? Now a contract of 
guarantee presupposes the liability of a 
third party. 

Was the appellant liable to pay ? It 
can only be contended that he was liable 
to pay because (1) there was an outstand¬ 
ing debt in 1897 which was enforceable 
against him. The answer to that is that 
by 1897 it was barred ; or (2) because be 
made a promise in 1897 to pay a statute 
barred debt. The answor to that is that 
there was no consideration under S. 2, 
Cl. (d), Contract Act, incurred at his 
request, nor was thoro any promise in 
writing under S. 25, Cl. 3, Contract Act; 
or (3) it may be contended that a9 the son 
of a Hindu, ho was liablo to pay his 
father's debts. The comploto answor to 
that is that in 1897 the liability was 
limebarred: Subramania Aiyar v.Gopala 
Aiyar (2). So that there being no liabi¬ 
lity of a third party, it is clear that there 
oan be no contractor guarantee. In my 
opinion, the lower Courts have failod to 
appreciate the fact that the appellant's 
father's debt was time-barred prior to 
the date of the alleged contraot of guaran¬ 
tee, and not after that dato. 1 therefore 
agree with the decision of my Lord that 
the appoal should bo allowed and the 
plaintiffs’ suit dismissed with oost9 
throughout. 

G.P./R .K. _ Appeal allowed. 

(5) [1887] 84 O b. D . 2.14=50 L. J. Oh. 707. 
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Batchelor, Ao. C. J. and Kemp, .T. 

Abdullabhai Lalji and others —Plain¬ 
tiffs—Appellants. 

v. 

Executive Committee, Aden —Defen¬ 
dants— Respondents. 

Rof. No. 7 of 1917, Docided on 27th 
February 1918. 


1918 

Taxation—Assessment of salt works—Prin¬ 
ciples to be followed, stated—If Court 
applies one legitimate formula, it is no objec¬ 
tion to valuation to say that Court should 
have adopted another formula. 

In assessing any particular property the assess¬ 
ing authority must consider what a tenant from 
year to year with a reasonable prospect of the 
continuation of his lease would give for the pre¬ 
mises. In considering this, the assessing autho¬ 
rity must regard the then occupier as a likely 
tenant. This dees cot mean that tho highest 
reut that can be extorted from the occupier, i. e., 
that he would pay rather than bo turned out, is 
to be regarded as the reut which the hypothetical 
tenant from year to year would pay : but that 
the assessmont is to be fixed on tho highest rent 
that such a hypothetical tenant might reasonably 
be supposed to bo willing to give. [P 202 C 1] 

The premises must be valued for rateable pur¬ 
poses rebus sic stantibus, i. e., as they exist at 
the date of the valuation. (P 202 C 2] 

In assessing salt works the volume of business 
done by tho works, tho rent and royalty reserved 
by the lease, the actual yearly receipts with tbo 
usual deductions, the value of tho land and the 
factory and any other buildings on tho premises, 
auy or all of these, are factors which would assist 
the Court in determining the mode of assessmont 
to bo applied to the works, but it is no recognised 
method of assessment to tako tho output of the 
works at so much a tou and put the assessment 
at half that figure les3 landlord’s deductions. 

[P 204 C 1] 

So long as the assessing Court applies one of 
the recognized modes of valuation and in doing 

so docs not take into consideration ovidence which 

it should not tako into consideration and does 
not exclude ovidcnco which it should take into 
considcration.it is loft to that Court to select its 
particular ‘ formula’’ and it is no objection to 
the valuation to say that it should liavo adopted 
some other ''formula.” IP 202 C 2] 

Invcrarity, Kanga and Mulla for 
Appellants. 

Strangmau and B. J. I Vadia for 

Respondents. 

Kemp, J. —This is a reference from 
tbo Resident at Aden in an appeal in suit 
No. of 113 of 1914 filed in tho Court of 
tho Resident requesting tbo opinion of 
the High Court under S. 8, Adeu Act 2 of 
1864, on certain questions relating to an 
assessmont to property and sanitary tax 
prayed by tho plaintiffs in the suit to bo 
sot aside. It appears that in 1909 the 
firm of Abdullaboy and Joomabboy Lalji, 
whom I shall hereafter call the plaintiffs, 
obtained from Government a loaso of cer¬ 
tain lands in the Sheikh Othman District 
of Aden for the purpose of constructing 
salt works thereon at an annual rent of 
Rs. 7,000 for the land and a royalty of 
eight annas per ton of salt exported. 1 ho 
plaintiffs proceeded to erect a factory for 
crushing salt on the laud. The works 
first commenced to yield salt in the ofb. 
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oial year 1911-12. The defendants are 
the assessing authority for the Aden 
settlement under two notifications dated 
26th March 1909 levying certain taxes 
and laying down rules for the assessment 
and collection of these taxes. The noti¬ 
fications were issued by the Political 
Resident with the previous sanction of 
Government and in exercise of powers 
conferred upon him by the settlement 
Regn. 7 of 1900. For the years before 
1911-12 the defendants had, under the 
powers conferred upon them under the 
notifications, assessed the plaintitTs in the 
anuual rent of Rs. 7,000 payable by them 
under the lease. In the year 1911-12, 
however, when tho works commenced to 
produce salt, tho Executive Committee 
adopted a different basis of assessment. 
They assessed tho plaintiffs on the basis 
of half tho produce of tho works loss ten 
per cent, landlord’sdeduetions. In order 
to arriveafc this figure they took tho value 
of the salt crushed and uncrusbod per ton 
F. O. B. Aden at Rs. 5-8-0 and Rs. 5 
respectively. 

Apparently the committee were in¬ 
duced to adopt this mothod of assessment 
upon a consideration of what they under¬ 
stood was tho method of valuation for 
saltpans in Bombay supported by coun¬ 
sel's opinion, so far back as 18bl as to tho 
propriety of such a method of assessment 
in regard to salt-pans in Bombay on that 
dato. Thoy had also obtained a decision 
in their favour from tho Resident’s Court 
in 1909 in respect of certain other salt 
works at Aden known as tho Aden or 
Italian salt work-9. It is to he noted that 
tho Italian works had disputed this 
mothod af asses3inont. Fortified by this 
authority tho dofondants applied tho 
same mothod of assessment ho tho plain- 
tifls saltworks. The plaintiffs appealed 
against the assossmont for tho year 1911- 
12 to tho Court of tho Resident hut tho 
judgmont of that Court was against 
thorn. 

Tho plaintiffs wero assessed on tho same 
method for the years 1912-13 and 1913- 
11. Fooling aggriovod by this tho plain¬ 
tiff* have filed tho present Suit No. 113 of 
l f, l 1 in tho Court of tho Resident at Aden 
against tho assossmont. Tho Aden Court 
considered it had no jurisdiction toentor- 
tain tho suit, but on a reference to tho 
High Court tho suit was remanded for 
trial on tho merits. Tho High Court’s 
judgment is reported as Abdullabhai 


Lalji v. Executive Committee, Aden (l). 
It appears from the judgment of the 
Assistant Resident that ho now considers 
the method of assessment unusual. Ho 
dees not consider it legally objectionable, 
although the method adopted did not fol¬ 
low any regular rules of rating. He also 
considers it “somewhat arbitrary and 

Bays that the hypothetical tenant principle 
"would have been more accurate for the reason 
that by that principle tho promises would have 
been rated, whereas by tho present method all 
thoso considerations go by tho board and plain¬ 
tiffs are being assessed on the uet output of each 
preceding year." 

The plaintiffs appealed to the Resident, 
who disposed of tire appeal in much the 
same terms hut made his judgment con¬ 
tingent on tho opinion of the High Court 
on tho questions which aro now before 
us for consideration. They aro: 

1. Whether the findings of the lower 
Court on issues 1 and 8 wore not erro¬ 
neous? (Issue l). Whether the mode of 
assessment adopted by the defendants in 
assessing taxes for the years 1911 12, 
1912-13 and 1913-14 is not wrong and 
illegal? (Issue 8). Whether tho defen¬ 
dants did not act illegally and on a wrong 
principlo in adopting for the plaintiffs’ 
salt works iu Aden a mode of assessment 
alleged to have beer, adopted in Bombay 
in 1883 in respect of salt-pans worked 
without machinery an l paying no rent or 
royalty? 

2. Whether the learned Judge ought 
not to have found on issue 3 in favour of 
the plaintiffs? (Issue 3). Whether tho 
defendants ought not to have taken tho 
ront and royalty payable by the plaintiffs 
uudor tho lease dated 25th January 1909 
as tho rateable value of the plaintiffs' 
works? 

3. Whether the learned Judge’s find¬ 
ings on issuos 1, 5, 6 and 7 aro not in¬ 
complete and wrong and whether he 
ought not to have found on those issues 
in favour of tho plaintiffs? (Issue 4). 
Whethor tho mode of assessment adop¬ 
ted by tho defondants is tho basis in uso 
in Aden on which tenants of salt works 
similar to plaintiffs' salt works calculate 
the rent they aro willing to pay for tho 
9 amo? (Issue 5) Whothor tho said mode 
is tho basis in uso in Bombay in calculat¬ 
ing what a tenant would pay us rent for 
salt works. (Issue f>). Whether salt¬ 
pans are not lot at fixed sum per annum 
in Bombay Presidency. (Issue 7). Who- 

(1) U916) 40 Item. 4-10=3-1 I. C. 141. 
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ther in any event the defendants ought 
not to have based their assessment on the 
value of uncrushed salt at the salt works 
instead of on the value of salt F. O. B? 
4. Whether the learned Judge was not 
wrong in dismissing the plaintiffs’ suit? 
and 5. Whether the learned Judge ought 
not to have granted the declaration 
prayed for in prayer B of the plaint and 
made the order prayed for in prayer C 
of the plaint? 

Now what is it that the Executive 
Committee have to consider in deciding 
tho assessment of these particular salt 
works? The notification of the Govern¬ 
ment of Bombay No. 1G18 in the General 
Department, dated 26th March 1909, 
directs tho preparation of an assessment 
list of all buildings or lands or buildings 
and lands in the Settlement District 
when a rate on buildings or lands or both 
is imposed. This list is to contain, inter 
alia, tlie annual letting value or other 
valuation on which the property is as¬ 
sessed. The question therefore is how is 
this valuation to be arrived at? I think 
the principles on which property is as¬ 
sessed to the rates are so well known as 
scarcely to require reiteration, hirst 
amougst them i9 the principle that in 
assessing any particular property the 
assessing authority must consider what a 
tenant from year to year with a reason¬ 
able prospect of the continuation of his 
lease would give for the premises. In 
considering this the assessing authority 
must regard the then occupier as a likely 
tenant: IieQ v. Loudon School Board (2), 
London County Council v. Erith Over- 
seers (3). I do not mean by this that 
the highest rent that can bo extorted from 
the occupier, i. e., that he would pay 
rather than be turned out, is to be re¬ 
garded as the rent which the hypothetical 
tenant from year to year would pay: 
Great Central Railway v. Danbury As - 
scssment Committee (4) per Lord Lore- 
burn, L. C., and Lord Dunedin; but that 
tho assessment is to be fixed on the 
highest rent that such a hypothetical 
teonnt might reasonably be supposed to 
bo willing to give [Davies v. Siesdon As¬ 
sessment Committee (5)] per LordCollin9. 
Another cardinal principle is that tho 
premises must bo valued for rateable 

(2) [188G1 17 Q. B. D. 738. 

(3) [1893] A. C. 5G2. 

(4) [1909] A. C. 78. 

(5) [1908] A. O. 315=77 L. J. K. B. 742. 


purposes rebus sic stantibus, i. e., as they 
exist at the date of the valuation. Reg 
v. Fletlon (6), per Gockburn, C. J., at 
p. 465. In a case in which the question 
was whether certain machinery on the 
premises should be disregarded in the 
assessment the Earl of Halsbury described 
the overseer on the premises. This is 
what he said, Kirby v. Hunslet Union (7): 

“The overseer has a comparatively simple pro* 
blern to solve although it is difficult enough 
sometimes; he sees the place being conducted as a 
brewer}* or an iron foundry or what not; he looks 
at the premises, he looks at tho furniture which 
is necessary for carrying on the business as a 
browerj' or foundry, he does not in his own mind 
analyze, and to my mind he ought not to 
analyze what would be likely to be the initial 
arraugements betweon the intended brewer ana 
the owner of the freehold to see who should pro 
vide this or that eugine or what not, but he looks 
at tho premises as they are, as they are being 
occupied, and as they are being used and ho says 
to himself: ‘Well looking at the whole of the 
place such and such is the rent which would 
probably bo paid by a tenant from year to year 
for such an establishment as this.’ And in that 
he does not and ought not to strip the whole of 
the place of everything but tho four walls which 
contain the whole system of manufacture therein 
contained and simply value either thogr°und 
upon which the building is placed or tho four 
walls and roof .which are tho containing elements 
of all the manufacture that goes on in it. 

I have given the passage in full not 
only because it illustrates the valuation 
rebus sic stantibus, but also in the hope 
that it may be of some assistance to the 
Executive Committee when they next 
assess these premises in suit. Bearing 
these principles in mind the problem 
presents a simple question of fact, but 
where confusion is likely to ensue is in 
considering what evidence should be re¬ 
garded in applying one or other of the 
various recognized methods of valuation 
—called by Lord Waston in North and 
South Western Junction Railway Co. v. 
Brentford Union (8) formulae for 
valuation. So long as the assessing Court 
applies one of tho recognized modes of 
valuation and in doing so does not take 
into consideration evidence which J 
should not take into consideration and 
does not exclude evidence which it should 
take into consideration, it is left to that 
Court to select its particular formula 
and it is no objection to the valuation to 
say that it should have adopted some 
other “formula”: Mersey Docks and liar- 
1,our Board v. Birke nhea d As sess ment 

'(G) [1861] Ji El. A E1 450. 

(7) [1906] A. O. 43=75 L. J. K. B. 129. 

(8) [1888] 13 A. O. 592. 
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Committee (9); per Earl of Halsbury, L. C., 
London United Trarnicays v. Brentford 
Union (10) per Cozens Ilardv, M. R- 
These cases appropriately lay down the 
liinit 9 within which an appeal Court will 
revise the decision of the assessing Court 
•—in England, in general Quarter Sessions 
in Bombay, the Chief Judge of the Small 
Cause Court. When therefore we a»-e 
asked by the referring Court to state 
whether, in our opinion, the plaintiffs 
premises have been rightly assos3ed we 
have to turn to the judgment of the as¬ 
sessing Court to see whether it has cor¬ 
rectly applied the principles above onun- 
oiatod. 

I am of opinion that the judgment of 
the assessing Court shows clearly that it 
has not considered what the hypothetical 
tenant would pay for those premises. No 
doubt the Court had that question before 
it—indeed it \va9 the subject-matter of 
the inquiry—but tho judgment shows 
that what the Court did was to adopt for 
the plaintiffs’ salt works a method of 
valuation, which was not even one of the 
recognized methods of valuation, which it 
understood had been applied to salt-pans 
in Bombay and which it had itself applied 
in spite of protest to one other salt-works 
at Aden. Because the Court considered 
this method had been applied to such cases 
of assessment ot salt-pans as were within 
its knowledge it assumed that it must 
ipso facto be applied to the plain¬ 
tiffs’ salt works whioh were different in 
oharaoter and situation as well as in date 
of construction to the works to whioh 
the method has been applied. The Court 
therefore made no attempt to value these 
particular salt-works or to say whether 
the method it applied was suoh as to 
result in the assessment that the hypo¬ 
thetical tenant of those premises would 
pay for them. 

One has only to turn to the judgment 
of the assessing Court and the judgment 
on tho reference to see that tho principle 
underlying both decisions was, not what 
the hypothetical tenant would pay, but 
that the assessment was not oppressive. 
Tho judgments comment on tho fact that 
in tho opinion of the Courts tho assess¬ 
ment, although unusual and somewhat 
arbitrary," "peculiar to Aden," “novel," 
was nevertheless not “illegal" or “op¬ 
pressive.^ Then t horo is the a dm ission 

(0) [1901] A. C. 175=70 L. J. K. B. 584. 

(10) f 1007J 2 Konstam’s Hating Appeals 410. 


in the julgment of the assessing Court 
that the effect of tho adoption of this 
mode of assessment was that the pio- 
mises wore not really rated at all. Clearly, 
the Courts have lost sight of tho real 
principle— was the rateable valuation 
such as a tenant from year to year with 
a reasonable prospect of the continuation 
of his lease would have paid for the 
premises? Even the defendants own 
architect, Mr. Mirams. testified that the 
assessment was not such as a hypothetical 
tenant would pay for these premises, and 
I confess I am somewhat surprised at the 
hardihood of tho defendants who ventured 
to support the valuation in the face of 
the opinion of their own expert. There 
are however other objections to the as¬ 
sessment. It appears to have been based 
on a method of valuation considered to 
have been in vogue for salt-pans in 
Bombay iu 1883. Opinion of Counsel iu 
the year 1881 was invoked in support of 
this and a reference made to what ap¬ 
pears to be a very doubtful fact, viz., 
that this was the method adopted bv the 
rating Court in Bombay—the Chiel Judge 
of the Small Cause Court. No instances 
of any assessment on any such basis by 
that authority has been adduced and if, 
as appears, such considerations a9 I have 
just alluded to influence tho Aden Court 
in coming to the conclusion it did, then 
obviously hero was a clear instance of 
evidence being admitted which should 
not have been admitted which would 
warrant the appeal Court in requiring 
the assessing Court to revise its decision. 
But it appears, further, that not only 
were tho salt-pans in Bombay in the 
year 1883 not worked by machinery but 
they did not pay any rent or royalty. 
Indeed, Mr. Inverarity for the plaintiffs 
points out that tho method adopted was 
not even in vogue for the Bombay salt¬ 
pans in that year. 

Thoro is tho further objection that the 
method adopted is no real method of 
valuation at all and is objectionablo on 
that ground. No doubt the volume of 
business dono by tho works may be a 
factor for consideration. So may the 
rent and royalty reserved by the lease, 
tho actual yearly receipts with tho usual 
deductions, the value of tho land and the 
factory and any other buildings on the 
promises. Any or all of these aie factors 
which would assist the Court in deter¬ 
mining tho mode of assessment to be ap- 
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plied to these works, but it is no re¬ 
cognize! method of assessment to take 
the output of the works at so much a 
ton and assess the plaintiffs at half that 
figure less landlord’s deductions. I am 
unaware of the existence of any such 
arbitrary method, nor, as I have shown, 
do the judgments of the Aden Courts 
show that the result obtained by a valua¬ 
tion on this basis was what our hypo¬ 
thetical tenant would have given for the 
promises. 

Under the circumstances, I am of 
opinion that the assessment is wrong 
and should be quashed and the Execu¬ 
tive Committee should consider what 
a tenant from year to year with a 
reasonable prospect of the continua¬ 
tion of his lease would give for these 
particular premises, and that is the way 
in which I would answer question 1. 
As we have no particulars of the plain¬ 
tiffs' salt-works it is impossible for us 
to say what rent a hypothetical tenant 
would pay for them. We must there¬ 
fore decline to answer the other questions 
referred to us, but we must not be taken 
as implying that because wo have ans¬ 
wered question 1 in the way we have 
therefore the defendants are compelled 
to assess the promises on the basis of the 
rent and royaly reserved by the lease. 
That is a point which depends on the 
answer to the question— what would the 
hypothetical tenant pay for these pre¬ 
mises rebii 3 sic stantibus? The quostion 
of the refund of any excess paid over and 
above the proper assessment is one which 
will have to bo answered by the Aden 
Court when it dotonniues tho proper 
assessment of these premises. We accor¬ 
dingly return the caso for disposal in ac¬ 
cordance with this opinion. Costs, costs 
in the suit. 

Batchelor, Ag. C. J. — 1 am °‘ 

the samo opinion. Tho question for our 
decision is as to tho legality of the as¬ 
sessment fixed upon tho plaintiffs pre¬ 
mises by tho rating authority, tho Execu¬ 
tive Comrnitteo of Aden. Now tho ques¬ 
tion, what rate shall ho levied upon any 
particular premises, is a question of fact, 
which must ho answored by tho rating 
authority. With their decision on this 
question, as a question of fact, wo should 
ordinarily have no powor. and certainly 
no inclination, to interforo. But their 
decision becomes open to revision as on 
a point of a law whore, instead of doing 


what the law has directed them to do, 
they 

“ have thought proper either to include some¬ 
thing which by law ought not to be included or 
to exclude something which ought to have been 
included ” 


This citation is from a passage in the 
speeoh of the Earl of Halsbury, L. C., 
in Mersey Docks and Harbour Board v. 
Birkenhead Assessment Committee (9), 
an authority which I would commend to 
the attention of the Aden Committee as 
containing, if I may be permitted to say 
so, the clearest possible exposition of the 
whole law on this topic. 


T£us the question which we have to 
answer is whether tho Aden Committee, 
in imposing this rate, have included any 
consideration which by law they should 
have excluded, or have excluded a con¬ 
sideration whioh by law they should 
have included. On the faots on the re¬ 
cord I cannot doubt that the question 
must be answered against tho Committee. 
To quote again from the same judgment 
of tho Lord Chancellor’s 
" the thing to bo done is to answer a plain ques¬ 
tion of fact, namely, what is tho rent which a 
tonant might reasonably bo expected to give for 
tho premises?" 


lie tenant being of course supposed to 
ave some reasonable assurance of tho 
antinuauce of his lease. But l must 
old on the facts that tho Aden Com- 
littee never proposed to themselves this 
uestion at all. but only proposed to 
liomselvos and answerod a totally dif- 
jrent question, namely, upon what basis 
o we find that other salt-works have 
oen assessed at other times and in ano- 
ler placo? In answer to this quostion 
,ey found, or thought they found It 
latters not which —that in 1S83 cor- 
lin salt-works in Bombay were rated 
ccording to an arbitrary arithmetical 
,rmula and. without more, they forth- 
■ith applied this formula to those salt- 
orks as existing in Aden in 
hat clearly is not a method of rating 
,o Aden premises, rebus sic stantibus, 
rat is to say, rating these particviUr 
remises in the condition in which tne> 
iood at that particular time. An. > 
10 mcchancial application of this at)- 
.riot formula without more, it is, 

link, plain that the Committee excluded 
om consideration a whole senes of 

.alters which thoy ought to ha%o cou- 
dorod, namely, all those matters which 
-ise for consideration on tho putting o 
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the true question, what would a hypo 
fchetical tenant pay for the premises as 
they then stood? In these circumstances, 
it seems to me that we have no option 
but to set aside the rate as illegal, for 
the Committee have not considered the 
matters which by law they were bound 
to consider. 

We cannot do more than that. We 
cannot find a legal rate for the Committee, 
for the duty of doing that is cast upon 
the Committoo. It is for them, not for 
us, to answer the question of fact as to 
the rent which a tenant might be rea¬ 
sonably expeoted to pay, and it is open 
to thorn to select any one of the several 
recognized methods of valuation. "I am 
not aware,” says the Earl of Halshury, 
speaking of another rating committee, 
of any rule of law or any statute which 
has limited them as to the mode in which 
they shall arrive at the value.” But the 
thing valued must ho those particular 
premises as at the material time, and all 
lawful, and no unlawful, considerations 
must ho weighed. On these grounds I 
agree that the assessment now in ques¬ 
tion must be set aside, and it must bo 
loft to the rating authority to fix a now 
rate in accordance with law. Under 
8. 13 of the Aden Act, costs of this re¬ 
ference will bo costs in the suit. The 
plaintiffs do not press for any preseut 
refund of any sum paid in excess, and it is 
cloar that wo are not now in a position 
to make any eucli order, seeing that we 
do not vot know what a legal assessment 
would bo. Copies of these judgments will 
bo forwarded to the Resident, who undor 
S. 12 of tho Aden Act will dispose of the 
case conformably to this decision. 

O.l’./R.K. Answer accordingly. 
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Shah and Marten, JJ. 

Tlaribhai Dada —Accused. 


_ v. 

Emperor —Opposite Party. 

Criminal Appeal No. 189 of 1917, 
Decided on 11th January 1918, from 
eonviotiou and sentence passed by Scss. 
Judgo, Ahmedabad. 

Penal Code (I 860 ), S. 360-Kidna PP in R 
from Britub India—Girl over 12 year* of 
age—K,dna PP in R with consent — Offence 
under S. 360 i. not committed. 

A pomon who kidnap* a p.Srl over twelve years 
o "go from British India with her consent is not 
guilty of an offence under S. SCO. (p 200 C 1) 

'*'• ^ • Entkar for tho Crown. 


Shah, J. —The appellant, accused 3, 
along with the other accuse!, was 
charged in the lower Court with having 
conspired and kidnapped tho girl Paehi, 
a minor under sixteen years of ago, from 
the guardianship of her father into tho 
BaroJa territory in order that she might 
be seduced to illicit intercourse, under 
S. 366, I. 1*. C. With tho other charge 
we are no longer concerned. All the 
accused except tho appellant were acquit¬ 
ted, and it was definitely found by the 
trial Judge that Hari had nothing to do 
with the kidnapping, that is kidnapping 
from lawful guardianship. It is clear 
from the evidence relating to the move¬ 
ments of this girl that she first left 
her father s house on 25tli January and 
that she was taken to different places at 
Napa and Vadtal. She was taken to 
Asodar by Shankar to Ilari’s house on 
(>th February. Shankar, Haribhai and 
the girl left Asodar for Baroda and they 
were arrested in the Baroda territory 
on i th February. It is not suggested 
that Hari had anything to do with, and 
had any knowledge of the movements of, 
the girl before she was brought to him on 
6th February. 


The learned Sessions Judge bas con¬ 
victed the present appellant on the 
churgo of kidnapping Pathi from British 
India. 'Ibis girl is found to have been 
nearly fifteen years old at the date of tho 
ofienco charged. In order to establish 
the charge of kidnapping from British 
India, it is essential for the prosecution 
to prove that she was conveved by the 
appollant beyond the limits of British 
India withont her consent. Having re¬ 
gard to the provisions of S. 90, I. P. C , 
and to tho fact that Paahi was more than 
twelve years old at tho time, she would 
bo competent to give her consent. It is 
clear from the judgment of tho lower 
Court that undor tho circumstances it 
cannot be said that eho was convoyed 
without her consent. All aiong in her 
movements from place to place she seems 
to have been a consenting party and 
there is absolutely nothing to show that, 
when tho party left Asodar. tho girl was 
in tho slightest degreo unwilling to go to 
Baroda, i. e.. out of British India. Tho 
girl is doscribod by the Judgo as 

obviously a Ioo<e girl, discontented svith ami 
not inclined to live with her husbnnd and 

anxious to find :i v.r 11 to-do Lusbind of i 
superior ela*. ‘ 
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Further on, the learned Judge ob¬ 


serves that 

“Pashi may have walked straight over to the 
house of Shankar or Soma and asked them to fix 
matters up for her.” 

That is, even as regards her having been 
taken out of the custody of her father 
the Judge is not satisfied that the girl 
was not a consenting party. The consent 
of Pashi as regards kidnapping from law¬ 
ful guardianship would not be material, 
but on the question of kidnapping from 
British India, her consent would be very 
material. I am quite satisfied that on 
the findings of the learned Sessions Judge 
the charge of kidnapping from British 
India cannot bo sustained. I therefore 
allow the appeal, set aside the convic¬ 
tion and sentence and direct tho accused 
to be acquitted and discharged. 

Marten, J.—As we are differing from 
the learned Sessions Judge, I should like 
to add this. Ho says at p. 59 as follows: 

•'The case therefore splits up into separate 
parts. First, tho kidnapping from lawful 
guardianships, and secondly, the kidnapping 
from British India, and that being so, lucre 
really should have beou separato trials of tho 
various offoudera ns they were connected with 


distinct offonces.’ 

Stopping thoro I think it is a great pity 
that the learuea Sessions Judge did not 
take that course, for the conviction of 
the present accused may well be due to a 
confusion as to tho effect of the Indian 
Penal Cole, arising from the single trial 
of tho various offenders for separato 

offences. Then at p. G2 ho goes on: 

"Tho next qusation is as to Hanbuwi (uc 
cased 8). There is no question that he had 
nothing to do with tho kidnapping. 

And then finally tho loarned Judge at 


p. 63 says: . T r i ir„,; 

•'Disagreeing with tho assessors I find I lari 
bhai Dada guilty of tho offence charged, vi/ .of 
kidnapping Pashi from British India.. 

Now the offence with which lie was 
charged was what I may call a doublo- 
harrolled otTenco. It was that of kidnap¬ 
ping this girl “from the guardianship of 
her father into Baroda territory. ihnt 
included both kinds of kidnapping defined 
in 9. 359, viz kidnapping from British 
India and kidnapping from lawful 
guardianship. In tho view I tako, 
think tho learned .Judge only meant to 
convict this particular accused of the 
crime of kidnapping from British India, 
namely, under 9. 3G0, I. P. C. Lliat 
must bo without tho consent of tho per¬ 
son alleged to be kidnapped. But if one 
looks at tho earlier sections of tho Indian 


Penal Code, namely S. 90, it appears that 
the consent of a child is only invalidated 
if the child he under twelve years of age. 
In the present case the child is over 
twelve and it is not shown that she was 
taken out of British India without her 
consent. The evidence indeed is all the 
other way, viz. that she couseuted. The 
learned Sessions Judge has uot dealt with 
this point in his judgment and I am satis¬ 
fied that it is fatal to the conviction. 

If on the other hand the learned Judge 
intended to rely on the other kind of 
kidnapping, viz. kidnapping from legal 
guardianship under S. 361 there are other 
legal difficulties involved there, and I 
think that on tho facts of tho case aud 
on his own finding, the conviction would 
he improper under that section too. But 
I am satisfied that he did uot intend to 

convict under S. 361. Under these cir¬ 
cumstances I agree with my learned 
brother that the appeal should ho al¬ 
lowed aud tho conviotiou set aside. 

G.P./R.K. Appeal allowed. 
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Beaman and Heaton, JJ. 

Bhimanganda Konapgaiida Patti 
Appellant. 

v. 

Hanmant Bangappa Patil— Rospon- 


First Appeal No. 99 of 1917. Decided 

i 26th February 1918. . . , 

Civil P. C. (1908), S^-P.rUt.on d £" urt 

, r —Partition effected by Collector-Court 
Lot interfere with Collector', pro- 

A*o!vil Court referring a cn*o to the Collector 
r partition under S. 64 has no power to■ 
interfere with the action of ‘bo Col lector in 
lootxnc tho partition: 15 Bom. 5-/, fol . 


G. S. Bao—tor Appellant. 

G S Mulgaokar —for Respondent. 

Beaman, ‘J.-The facts of this case 
vro. in my opinion, substantially ti e 
tame ns those in tho case o Dev Gopal 
Savant v. Vasudev Vithal Savant (1) 
ind absolutely identical with thosei m 
;ho case of Skrinivas Hanmant v. Chiru- 
Zh Shrinivas (2). That be.ng 80 , I 
should have thought it unnecessary to 
add a word, tho case be.ng covert by 
such high authority, hut for the use 
made of other cases in argument by 
Dewan Bahadur Rao. for tho 

D „o of these being a recent dec siono 

this Conrt in t^ of Bamchand __ 

* (i) [ 18 S 8 ] W Bom. 071. 

(2) 1,1891] 16 Bom. 627. 
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Dinkar v. Krishnaji Sakharam (3). 
Suoh cases, whether in this Court or as 
in the cases of Chinna Seetayyav. Krish- 
navanamma (4), in other High Courts, 
when roduoed to the bare decision they 
give, appear to me to amount simply to 
eayiog that in every case there is an ap¬ 
peal from tho Collector acting under 
S. 54 to the Court uoder whose decree 
he has been making that partition. I 
think that that view is in direct conflict 
with the view taken iu tho cases I have 
first mentioned, but I am alno sure that 
a very little examination of those in our 
High Court would show that tho learned 
Judges responsible for them found grounds 
of distinction in the facts before them; 
else they would cortainaly have followed 
the earlier decisions of this Court. This was 
undoubtedly so in the latest case, where 
tho decision of the Court wont upon tho 
findings of tho Courts below that tho 
terms of the decree had been contravened. 

As I understand S. 54 its policy is 
plain. l'or all purposes of olToeting 
partition of lands within its contempla¬ 
tion, tho legislature thought that tho 
Collector would bo better qualified than 
the Court to carry out suoh partitions. 
In other words, that so far from being 
an inferior agency the work was now 
entrusted to a bettor qualified and supe¬ 
rior agency. If that wore really so, tho 
policy of tho section would at once be 
defeated by allowing an appeal hack from 
a superior to an inferior tribunal. On 
this ground I myself should have gravely 
doubted the lino of reasoning followed in 
several of tho cases to w hich wo have been 
roforrod and tho use of tho terminology 
which overlooks what T believe to bo the 
plain and clear policy of S. 54. However 
that may be, and however tho facts in 
osos in which tho decisions went tho 
other way are distinguishable, it is plain 
that the facts in tho case before us can¬ 
not bo distinguished in tho minutest 
particular from tho facts which wero 
boforo the Court in Shrinivas Ilanmant 
v. Guru until Shrinivas (2). I am content 
to dooido tho case upon that authority. 
I would therefore dismiss this appeal 
with all costs. 

Heaton, J. — I concur. 

_G.i *./R.K. Appeal dismiseed. 

(3) A *• ,0 >'> Bom. 270=131 I. C. .'Ill = 40 

Horn. 110. 

O) LI HOG] 19 Mad. 135. 


A. I. R. 1918 Bombay 207 

Shah and Marten, J.J. 

Nagindas Chhabildas — Accued—Ap¬ 
plicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Appln. No. 391 of 1917, 
Decided on 25th January 1918, from 
ordor of Sess. Judge, Surat, in Criminal 
Revn. Appln. No. 33 of 1917. 

Bombay District Municipalities Act (19011, 
S. 113 — Surat City Municipality Bye laws 
Ch 14, Bye law 10 (3) — Projections of shop* 
boards over public street—Bye-law providing 
permission on payment of prescribed fee is 
not ultra vires. 

Under S. 113 it is open to a Municipality to 
prescribe the extent to which and the conditions 
under which shop-boards may be allowed to pro¬ 
ject over public streets. Bye-law 10, sub-Cl. (3), 
Ch. 11 of the Bye-laws framed by the Surat 
City Municipality therefore, which provides that 
project! ns over public streets may be permitted 
on payment of a prescribed fee, is not ultra vires 
of tho Municipality. [P 207 C 2] 

N. K. Mehta —for Accused. 

•S’. .S. Patkar —for the Crown. 

Shah, J,—Tho point raisod in support 
of this application is that tho putting up 
of the shop-board by the applicant was 
duly authorised under suh-S. 1, S. 113 
and was therefore exempt from punish¬ 
ment either under S 122 or under S. 113, 
Bombay District Municipalities Act of 
1901. It is argued that it was duly 
authorized under S. 113 as it was in 
accordance with bye-law 8, Ch. 14 of the 
bye-laws of tho Surat City Municipality. 
The hoard put up is in accordance 
with hve-law 8. But tho applicant has 
clearly contravened byo-law 10, suh- 
Cl. 3, which requires that tho owner 
shall duly pay iu advance tho fees 
prescribed hv tho rulos under S. -IG (i). 
It is an admitted fact that the prescribed 
fee was not paid. It is urged however 
that this bye law 10 is not applicable to 
such a projection, and oven if applicable, 
it is ultra vires of the Municipality to 
levy any foes. The hyo law provides 
that projections may bo permitted only- 
on the conditions which are laid down iu 
Vne threesuh-clauses,and under S. lldit is 
open to tho Municipality to prescribe the 
extent to which, and the conditions 
under which, shop-hoards runy ho allowed 
to project ovor public streets. Tho byo- 
law therefore in my opinion is clearly 
applicable to tho projection such as we 
havo in this case. 1 do not see how- it ia 
ultra vires in view of the power which 
tli3 Municipality has under the section to 
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prescribe the extent to which and the 
conditions under which such projection 
may he allowed. I do not see any reason 
to think that the power to prescribe the 
conditions does not include the power to 
levy fees before the projections are per¬ 
mitted. S. 70, Bombay District Munici¬ 
palities Act, was referred to as showing 
that the power to charge fees was limited 
in the manner stated in that section. But 
it seems to me that under the terms of 
the section when permission is given for 
putting up any projection, the Munici¬ 
pality may charge a fee for such permis¬ 
sion. 

There is nothing in the words of the 
section to justify the applicant’s conten¬ 
tion that the word “permission” there 
means "written permission" as contem¬ 
plated by the first part of S. 113, sub-S. 1, 
or that it means permission given in each 
specific case and not a general permission 
subject to certain conditions. I feel clear 
that the fee which is prescribed hv bye¬ 
law 10 is within the powers conferred on 
tho Municipality by the Bombay District 
Municipalities Act, which provides that 
when permission is given for putting up 
auy projection, tho Municipality may 
charge a foe for such permission. Here 
the permission granted is general, subject 
to tho payment of the prescribed fee. I 
am therefore of opinion that the conten¬ 
tion that this part of the bye-law is 
ultra vires must 1)9 disallowed. No other 
point has boon urged on behalf of the 
applicant. I would therefore discharge 

the Rule. 

Marten, J.—Wo have here tho advan¬ 
tage of a clear judgment from tho learned 
Sessions Judge, Mr. Murphy, with which 
I ontiroly agree. In the first place it is 
dear, I think, that tho Municipality 
have purported to proscribe tho payment 
of certain foes as a condition under which 
tho projecting shop-boards arc to bo 
allowed under Ch. 14, byo-law 8. Those 
conditions are specified in bye-law 10, 
which begins : "Projections may be per¬ 
mitted only on the following conditions 
ono of which, viz. condition (uU. is that 
tho owner shall duly pay in advance 
certain fees prescribed by rules under 
S. 46 (i). Then if ono turns to tho rules, 
which aro in another lengthy volume, 
ono finds in R. 236 that tho annual foes 
for shop hoards shall ho as shown in 
Sch. F; and at last in Soh. F one dis¬ 
covers that these fees are 8, 6 or 4 annas 


per running foot according as the public 
street in question is class 1, 2 or 3. It 
was contended before us that the "pro¬ 
jections” referred to in bye-law 10 did 
not include in the projecting shop-boards 
mentioned in bye-law 8. This conten¬ 
tion appears to me untenable. Bye-law 
10 refers to projections generally, and 
sub-S. 3 incorporates by reference the 
above rules of the Surat Municipality, 
and it is clear from these rules and in 
particular from R. 236 already mentioned 
that the Municipality requires fees for 
shop-hoards. Therefore, by erecting his 
shop-hoard without first paying those 
fees, I think the applicant broke the con¬ 
dition which the Municipality purported 
to impose on such erection. The next 
point taken by the applicant is that if 
bye-law 10 docs cover projecting shop- 
boards, it is ultra vires as tho Munici¬ 
pality had no power to prescribe tho pay¬ 
ment of fees as a condition under S. 113 
of tho Act. But when ono turns toS. 113, 
one finds that the Municipality may 
prescribe the extent to which and the 
conditions under which shop-boards may 
he allowed to project. Tho condition 
which they have imposed inter alia i9 
that certain foes should he paid in ad¬ 
vance. In my opinion they aro entitled 
to impose a monetary condition, and this 
view is borne out by S. 70 of tho Act. I 
accordingly think that the Rule should he 
discharged. 

G.F./R.K. discharged. 
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lATCHELOR, AG. C. J., AND KEMP, J. 
Bala Genuji Navale— Plaintiff —Ap- 
llant. 

v. 

Balwant Laxman Ghalpande Dofen- 

,ut—Respondent. ~ 

Second Appeal No. 1109 of 1915. De¬ 
led on 7th February 1918, from deci- 
,n of Dist. Judge, Poona, in Appeal 
199 of 1913. , . , 

Civil P. C. ( 1908 ), S. 9 — Funeral ceremonies 
Lay rite, performed by villager hunwlf 
Brahmanical ceremome. di.pen.ed 
it by vatandar Jo.hi to recover fee. ue 

ndant cannot be compelled 

Defendant l*s mother died. “"d instead ol 

» usual Brahmanical ceremon.es defonda at 1. 

inn-Hrihmiu with'tho help of another non 
i fondant 2, performed certain lay 

eg ovor ' tho body of the deceased and di sp°sed 
it. No fees wore paid to defendant-. PIm 
[who was tho vatandar Joshi of the Tillage, 

; d'to recover the foes which would have b«.cn 
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paid to him had ho been called In to perform the 
usual coromonics: 

Held: that the Brahraanical ceremonies hav¬ 
ing beon deliberately avoided by defendant 1 he 
could not bo compelled to pay for thorn. 

[P 210 C 2] 

Per Batchelor, Ag. C. J .—It cannot bo laid 
down as the 1 i.v that whatever may b3 tho per¬ 
sonal preferences or convictions of a Hindu 
villager, bo is hound to ornploy tho village Joshi 
at obsequial ceromonies, or to fee him as if ho 
had employed him oven though no Brahmaui- 
cal ceremony is performed, and all that happens 
is that a simple lay rito is carried out by tbo 
villager himself. [p 210 C 2] 

Jayakar and K. A. Padhye — for Ap¬ 
pellant. 

P. V. Nijsure —for Respondent. 
Batchelor, Ag. C. J.— This is a 
second appeal and it is very necessary to 
hear in mind tho facts upon which it 
arises. The plaintiff is the vatandar 
Joshi of tho village of Bhavdi. Tho de¬ 
fendants are non-Brahmins, residents of 
Bhavdi. Defendant 1, it appears, belongs 
to an association called the Sitya Sbodhak 
Saraaj, one of whose tenets is that it is 
desirable that tho villagers should them¬ 
selves conduct their own corcmonies and 
not call in Brahmin priests to do so. In 
accordance with this tenet when defen¬ 
dant l's mother died defendant 1 him¬ 
self with the assistance of his friend de¬ 
fendant 2, performed over tho body cer¬ 
tain non-Brahmanicul ceremonies, or, if 
I may so call thorn lay rites. No fees 
wero paid to defendant 2 and the whole 
conduct of the coromonies was in real¬ 
ity with defendant 1 himself. This is 
clearly the character of tho ceremonies 
as it was understood by the learned trial 
Judge, Mr. B. M. Butti, himsolf a Hindu. 
Upon this point ho writes: 

It is clearly proved that no Sankalap was 
made, and defendant 1 simply made a formal 
show of tho Dashpinda Kriya and bathed in tho 
river, bowed down to tho pots and went home. 
AmonR tho Hindus it is specially tho Mantras 
which give efficacy to the ceremonies performed 
and it is not at all proved that any such Man¬ 
tras wore recited at tho time. Looking to the 
wholo case 1 hold that tho ceremonies were not 
performed in tho way in which Ilrahmin* 
would havo performed them. The next question 
is: Did defendant 2 perform the same? As I have 
said above there is not an iota of cvidonco to 
show that de-fondant 2 performed tho samo. . . I 
hold that no ceremonies wero performed by any¬ 
body in tho way iu which a Ihabmin would 
havo done it.” 

In tho appeal before tho District 
Court, it is quite truo as Mr. Nijsure has 
pointed out that tho learned District 
■1 u Igo ventured to olfor certain criticism 
of tho Hindu Judgo's opinion as to what 
191b B/27 A 2S 


Brahmanical ceremony consisted in. But 
we cannot read this criticism as involv¬ 
ing any decision by the District Judge 
that the trial Judge’s determination up¬ 
on this point was wroDg and in spite of 
the criticism wo understand that the 
District Judge did not differ from Mr. 
Butti’s finding that the ceremonies per¬ 
formed in this case by defendant 1 him¬ 
self were other than Brahmanical cere¬ 
monies. The trial Judge mainly by rea¬ 
son of his finding as to tho non-Brahm- 
anieal character of .the ceremonies held 
that the plaintiff was not entitled to re¬ 
cover in reBpect of them any fees from 
tho defendants. The District Judge took 
the other view and gave the plaintiff a 
decree. In so doing the learned Dis¬ 
trict Judge relied upon certain cases of 
this Court which however are, I think, 
clearly distinguishable from the facts 
which are now before us. In Vithal 
Krishna, Joshi v. Anant Ramchandra 
(l) tho law was carried no further than 
this: that if a Hindu employed another 
person to perform the usual priestly or 
Brahmanical ceremonies he must pay the 
fee which tho village Jo3hi would havo 
been entitled to if ho had performel the 
ceremonies. That is explained in the 
judgment by West, J., who quotes Couch, 
C. J.’s decision in Sitarambhat v. 
Sitaram Ganesli (2), where the Chief 
Justice said: 

"It is settled law that if a person usurps tho 
offlco of auother and receives the fees of tho 
office, he is bound to account to tho rightful 
owner for them. 1 ' 

In summing up the docussion Sir Ray. 
mond West says: 

"Tho result of the cases appears to bo that 
office of a villasro priest ia one which may well 
bo established by grant or prescription and that 
if a person not ontitlcd assumes to act in tho 
office and receives the fees ho may be made to 
refund them/’ 

Hero however no one has received any 
fees nor upon tho facts found has any 
one intruded himself into the office of 
the villago Joshi. The next oases deci¬ 
ded upon this point aro Dinanath Abaji 
v. Sadashiv Hari Madliavc (3) and Raja 
Vahid Shivapa v. Krishnab.it (l). Those 
however wero both cases whore in tho 
performance of priestly ceremonies the 
villago Joshi had been -suporseled by a 
rival and intrusivo priest. These doci- 

(U i 1874J U STTl. C. R. C. 

(-') [1800] fi n. H. o. R. A. C J. 250. 

(:») [187.3-701 3 Ham. 0. 

(1) [1j 73-7‘J] 3 ID in. 232. 
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sions therefore carry the matter no 
iurther. 

The case upon which most reliance was 
placed for the respondent-plaintiff was 
the decision of Sir Charles Sargent and 
Candy, J., in Woman Jagannath Joshi 
v. Balaji Kusoji Patil (o). There the 
head-note is somewhat misleading and the 
report must he read in its entirety in 
order that the exact scope of the decision 
may be apprehended. The suit was 
brought by certain hereditary Joshis, 
who complained that at the marriages of 
the defendant’s daughters their services 
woro not employed, though they were 
ready and willing to conduct the cere¬ 
monies. They claimed to recover dama¬ 
ges as no fees had been paid to them by 
the defendant. In the High Court these 
plaintiffs were the appellants and on their 
behalf Mr. Mahadev Chimnaji Apte con¬ 
tended that there was an invasion of 
their privilege by the person who 
performed the ceremonies, and that 
they were entitled to whatever was 
paid to the Kunbi priest employed by 
the defendant. Clearly therefore the 
plaintiffs’ case was that a Kunbi, calling 
himself a priest, had intruded himself 
into the office reserved for the plaintiffs. 
Sir Charles Sargent in the course of his 
judgment observed: 

"Tbo Subordinate Judge with A. P. was of 
opinion that the plaintiffs were only entitled to 
recover in caso a marriago was performed in any 
of tbo modes known to the Hindu law, or in the 
modo described by Mr. Mandlik with respect to 
castes other than the Brahmin caste and that 
the marriages in dispute being not performed in 
any such way they were not such marriages as 
they wero ontillcd'to recover fees for in virtue 
of any right acquired by grant or prescription. 
Wo agreo with the lower appellate Court that 
under such circumstances as ho thinks existed 
here, there would have been no iutrusion on tho 
plaintiffs’ privileges which would givo them a 
right to recover their foes from tho Yajman 
laid down in tho decisions cf this Presidency.” 

Then the Chief Justice, niter observ¬ 
ing that there would have been an inva¬ 
sion of tho plaintiffs’ rights if tho core- 
monies— i- o., I understand tho usual 
Brahmanical ceremonies—had been per¬ 
formed, by whomsoever these ceremonies 
were conducted, goe9 on to point out 
that no express issue was raised as to 
tho manner of the performance of tho 
marriages in question and tho judgment 
concludes by sending down to the lower 
Court a specific issue to determine what 
coromonies were performed on tho occa- 

(6) [16903 14 Bom. 107. 


9ions of the marriages and by whom. 
Clearly therefore this case also cannot 
he invoked as an authority in tho Joshi’s 
favour where as here the ceremonies per¬ 
formed were of a non-Brahmauical cha¬ 
racter. In theory one would suppose in¬ 
deed that the Joshi’s title to his fees 
results from his expert knowledge in the 
details of these Brahmanical ceremonies, 
so that whore these ceremonies are deli¬ 
berately avoided it would bo difficult to 
find a ground upon which the Joshi 
could lawfully exact the payment of the 
fees. There is no case so far as we are 
aware which goes so far as the plaintiff 
asks us to go here aDd to lay it down as 
the law that whatever may be tho per¬ 
sonal preferences or convictions of the 
Hindu villager ho is bound to employ 
the village Joshi at obsequial core- 
monies or to fee him as if he had em 
ployed him even though no Brahmanical 
ceremony is performed and all that hap 
pen9 is that a simple lay rite is carried 
out by the villager himself. As there is 
no authority in favour of such a proposi¬ 
tion of law I do not think that we should 
now be justified in imposing this fetter 
upon an individual's liberty of action. In 
this connection it is relevant to recall 
the words which Melvill, J., used in 
Raja Valad Shivapa v. Krislinabhat (4): 

“Wo should not as at present advised bo pre¬ 
pared to sanction any injunction which would 
have the effect of forcing upon any 'section of 
tho community the services of a priest whom 
they aro unwilling to recognizo.” 

It is ono thing to say that if the Hindu 
villager chooses to have Brahmanical 
ceremonies conducted he must employ 
his village Joshi or fee him as if he had 
employed him but it is a very different 
thing to say that though the villager 
may prefer another rite and choose not 
to have the Brahmin ceremony he is still 
under obligation to pay tho Joshi, to pay, 
that is, for not doing that which the 
villager deliberately wished to avoid 
On these grounds it appears to me that 
tho learned Judge of trial reached the 
right conclusion in this case. I would 
restoro his decroe setting aside the decree 
under appeal and allow the defendants 
their costs throughout. The cross-objec¬ 
tions which are not pressed aro dismissed 

''‘Kemp 1 'J— I agree that tho appeal 
should he allowed and the decree of the 
Subordinate Judge allowed to Qfca ™' 
c.r./R.K. _ *PP* al a//<W - 
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Batchelor, Ag. C. J. and Shah, J. 
Dhondiram Chatrabhuj Mar wadi 
Plaintiff—Appellant. 

v. 

Sadasuk Savatram Marwadi —Dolon- 
daot—Respondent. 

Second Appeal No. 696 of 1916, Deci¬ 
ded on 26th January 1918, from decision 
of 1st Class, Sub-Judge, Nasik, in Appeal 
No. 145 of 1915. 

Stamp Act (1899), S. 35 — Suit on promis¬ 
sory notes executed in Hyderabad State — 
Note not bearing stamp required by State 
laws though bearing stamp required by law 
in British India—By law of State document 
was not receivable in evidence although 
agreement is not void—Note can be sued 
upon in British India. 

It tho law of u foreign country in which a 
document is executed provides no more th in that 
the agreement coutained in the document shall 
not bo received in evidence because it is uot 
stamped, theu tho agreement may ho su* d upon 
and enforced iu a Court in British Indis; but if 
the law of tho foreigu couutry provides that, by 
reason of tho want of 6tamp tho agreement it¬ 
self which is conttined in the unstamped docu- 
mont shall bo void, then tho plaintifT cannot 
6uccccd in a Court of British India because ex 
hypothesi thoro would bo no contract on which 
ho could succeed. fP 212 C 2; P 213 C 1] 

Plaintiff sued defendant on a promssiory note 
executed in tho H>derabad State. The note was 
stamped with the stamp which would have been 
required in British India but did uot bear tho 
stamp required by tho laws of the Hyderabad 
State. By tho law of thut State, which was a 
mere reproduction of S. 35, Stamp Act, tho docu¬ 
ment was not receivable in evidence, although 
tho agreement contained in it was not void: 

11 eld: that tho promissory noto could he sued 
upon in British India. (P 212 C 1, 2] 

O. S. Iiao — for Appellant. 

Coyaji and A. G. Desai —for Respon¬ 
dent. 

Batchelor, Ag. C. J.— The plaintiff 
who i6 a Marwadi, resident in tho terri¬ 
tories of Ilia Exalted Highness tho Nizam, 
sued tho defendant, a Marwadi, resident 
in British India, on a promissory noto 
dated 21st August 1913. Tho suit was 
brought in tho Court of tho Subordinate 
Judgo at Malogaou in tho Nasik District. 
Tho promissory noto is stamped with 
tho stamp which would hivo been re¬ 
quired in British India. Tho noto was 
executed in Hyderabad State and docs not 
hear tho stamp which is required by tho 
laws of that State. On this ground tho 
defendant has claimed that tho suit will 
not lio in tho British Indian Court; and 
holias succeeded in this contention in the 
lower Court of appeal. It appears to mo 
that tho learno 1 Judgo below was wrong 


in the view which ho took upon this 
point, and that the question is settled for 
us by the decision iu Bristow v. Sequeville 
(1). There Rolfo, B., in delivering tho 
judgment of the Court, said; 

I agree that if for want of a stamp a contract 
made in a foreign country is void, it cannot be 
enforced here’*. 

IIo continued, referring to Alves v. 
v. Hodgson (2): 

“If that case meant to decide, that where a 
stamp la required by the revenue laws of a foerign 
State before a document cm b* received in 
evidence there, it is inadmissible in this country, 
I entirely disagree”. 

The words that Lord Kenyon in Alves 
v. Hodgson (2) is reported to have used 
are these: 

‘ It is said that we cannot tike notice of tho 
revenue la*s of a foreign country; but I think 
we mu4 resort to the laws of the country in which 
the note was made, and unless it be good thero, 
it is not obligatory in a Court of law here”. 

These words must no.v bo understood 
subject to the interpretation placed upon 
them in the Court of Exchequer. Tljo 
argument in Bristow's case (1) further 
explains the view which the Court took. 
In the course of that argument Pollock, 
C. B., referred to James v. Catherwood 
(3) and continued: 

“There the defendant’s counsel objected that 
certain receipts for money lent in Franco were 
inadmissible, and offered to shew that, by tho 
law of Frauce, such receipts required a stamp; 
but Abbott, 0. J., admitted them; and ou motion 
for a uew trial, said: ‘This point is too plain for 
argument. It has been settled, or at least con¬ 
sidered as settled, ever since the timo of Lord 
Hardwicko, that, in a British Court, we cannot 
take notice of the revenue laws of a foreigu Stato. 
It would bo productive of prodigious inconveni¬ 
ence, if in every caso in which an instrument 
was executed in a foreign country, we were to ro- 
ceivc in evidence what tho law of that country 
was, in order to ascertain whether the instrument 
was or was not valid,.” 

Clearly therefore as I understand this 
authority, the decision is to this effect: 
that, if tho law of tho foreign country- 
in which tho document was executed 
provides no more than that tho agree¬ 
ment shall not ho received in evidence, 
because it is not stamped, then the 
agreement may bo sued upon aud en¬ 
force 1 in a Court in British India; hut if 
tho law of the foreign country provides 
that, by reason of the want of stamp, the 
agreement itself which is contained in 
the unstamped document shall be void, 
then the plaintiff cannot succeed in aj 
Court of British India. That would bej 

(11 11850) 5 Iix7 275 ~ 

(2) [17U7J 7 T It 241. 

(3) 11823] 3D.& It. 190. 
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manifestly so, because ex bypothesi there 
would be no contract on which he could 
succeed. Now in the particular case be- 
fore us, the only evidence which we have 
as to the provisions of the law of the 
Hyderabad State in regard to such a docu¬ 
ment as this is contained in S. 35, Stamp 
Act of that State, which is a mere trans¬ 
lation into Urdu of the provisionsof S. 35 
of our own Stamp Act of 1899. It ap¬ 
pears to me that if the legislature had 
had the judgment of the Court of Exche¬ 
quer precisely in viow, they could hardly 
have followed more closely the line of 
distinction which that Court adopted, 
for in S. 35, Stamp Act, what is provided 
is that 

"no instrument chargeablo with duty shall 
be admitted in evidence (or any purpose by any 
person having by law or consent of parties autho¬ 
rity to receive evidence, or shall bo acted upon, 
registered or authenticated by any such person 
or by any public officer, unless such instrument 
is duly stamped;” 

that is to say, the legislature of Hydera¬ 
bad has provided that the unstamped in¬ 
strument shall not in any circumstances 
bo receivable as evidence. But the law 
does not declare that the agreement is 
void because it happens to be contained 
in an unstamped instrument. On these 
grounds I am of opinion that the appeal 
must ho allowed, and since no other de¬ 
fence to the claim was made in the lower 
Court of appeal, I think the decree must 
bo reversed, and the plaintifl s claim 
must bo decreed with costs throughout. 

Shah, J. —I am of the same opinion. 

G.r./R.K. Decree reversed. 


A. I. R. 1918 Bombay 212 

Shah and Marten, JJ. 

Ilari Iiamji Pavar— Accused—Appel¬ 
lant. 

v. 

Emperoi —Opposite Party. 

Criminal Confirmation Case No. 3-1 of 
1917 with Criminal Appeal No. 523 of 
1917, Dooided on 11th January 1918, 
from conviction and sentonce of Sessions 

Judge. Ahmodnngar. 

(o) Oatha Act (10 of 1873), S. 13 —Evidence 
of child witness — Omission to administer 
oath — Evidence is admissible — Evidence 
must be received with due care and caution. 

Per Shah ,J. —The evidence of a witnoss of tender 
yearn, though taken without any solemn affir¬ 
mation in tbo prescribed form is ndmissiblo by 
virtue of tbo provisions of S. 13. Such evidence 
however must bo received with duo caro and 
caution. IP 213 0 1. 2] 


It is necessary that before proceeding to exa¬ 
mine snch witnesses the Court should satisfy 
itself that the witness is competent to testify, 
that is, is capable of understanding the ques¬ 
tions put to him and of giving rational aoswers to 
those questions. Thereafter tho Court should 
proceed to administer an oath or affirmation as 
required by tho Oaths Act. (P 213 0 2] 

f (b) Evidence Act (1 of 1872), S. 118 — 
Witness—Competency of—Inability to under¬ 
stand nature of solemn affirmation does not 
amount to inability to understand questions 
—Oaths Act (10 of 1873), S. 15. 

If the witness is found to bo incapnbloof under¬ 
standing the obligations of such an oath or affirma¬ 
tion, he may be examined without an oath or 
affirmation, provided he is found to be a com¬ 
petent witness. These facts may be noted, so 
that the record may show that before taking the 
statement of a witness of that character, the 
trial Court had ascertained that tho witness was 
a competent witness under S, 118, and that tho 
omission to administer an oath or affirmation 
was due to his want of understanding tho obliga¬ 
tions of an oath. [P 213 C 2] 

The ignorance of a child on such a matter as 
(he nature of a solemn affirmation is not neces¬ 
sarily equivalent to an inability to understand 
ordinary questions and give rational answers. 

[P 213 0 2] 

(c) Penal Code (45 of 1860), S. 302 — 
Murder — Evidence without oath — Capital 
sentence should not be passed — Oaths Act 
(10 of 1873), S. 13. 

There is a certain degree of reluctance on tho 
part of Judges to pass a capital sentence, when tho 
substantial part of tho evidences which tho pro¬ 
secution rely upon is evidence recorded without 
an oath or affirmation as required by tbo Oaths 
Act. [P 214 Cl] 

Valinkar and Pilgamkar—for Appelfc. 

S. S. Patkar—lor the Crown. 

Shah, J. — In this case the accused was 
charged with committing tho murder of 
a boy named Vishwas on 13th August last 

tho murder having beon caused by drown¬ 
ing tho boy in a river. He was tried by 
the Sessions Judge of Ahmednagar, who 
in agreement with the assessors, has found 
him guilty. He has been sentenced to 
death subjoot to confirmation by this 
Court. We have heard full arguments 
in this case. Tho enso for the prosecu¬ 
tion deponds mainly upon tho evidence of 
tho witnesses Dnjiand three hoys.Babaji, 
Parya and Bliika, and upon certain oir- 

cumstancos. It will bo convenient at the 
outset to deal with tho point about which 
we felt some difficulty and on which we 
invited arguments at tho Bar. That ro ‘ 
lates to the admissibility of the evidence 
of these throe boys. Two of them are 
seven years old and one of them is nine 
years old. and wo imd it stated in the 
judgment of tho learned Sossious .Judge 

that 
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“an oath was not tendered to the bo\s ns they 
appeared to bo too young to understand it but 
they promised to spoak the truth." 

The original record of the depositions 
of these hoys in Marathi does not show 
that no oath was administered. But the 
notes of evidence in the Judge's own hand¬ 
writing show that the boys were not exa¬ 
mined on oath hut were examined on 
simple affirmation to speak thetruth. In 
the diary of tho case the boys are stated 
to have been examined like ether wit¬ 
nesses on solemn aflirmation. Though 
we had some difficulty in determining in 
this case as to what actually happened, I 
think the statement in tho judgment 
makes it clear that the hoys were examined 
noton oath, i. e., a9 I understand, no 
solemn affirmation in the form prescribed 
by tho High Court was administered as 
required by tho Oaths Act. Tins raises 
the question as to whether the omission 
to administer an oath or affirmation as 
required by tho Oaths Act to a witness 
of tender years renders his evidence 
inadmissible. The answer depends upon 
the moaning to he attached to tho word 
"omission” in S. 13, Oaths Act. Several 
cases have been cited to us on this point, 
and it is clear that there is a ditYeronco 
of opinion on tho question. So far as I 
can see however in this presidency tho 
view taken by the Full Bench of tho 
Calcutta High Court in tho case of Quern 
v. Seioa Bhotjla (l) is accepted a9 would 
appear from the judgment of Jardino J, 
in Queen Empress v. Shava (2) and from 
Emperor v. Kusha Yamnji Sutnr (3). 

I am conscious of the considerations in 
favour of tho other view which have been 
sot forth in tho dissenting judgment of 
Jackson, J., in the Full Bench caso to 
which I have referred, in tho judgment of 
Mahmood, J., in Queen-Empress v. Maru 
[4) and in the judgment of Collins, C. J., in 
Queen-Empress v. Viraperumal (5). But 
on the whole it seems to mo thatthoviow 
consistently adoptod by this Court should 
ho adhered to. I therefore hold following 
tho view accepted in this presidency, that 
Itlio ovidonco of tlieso hoys though taken 
without any solemn affirmation in tho 
prescribed form is adrnissihlo in virtue of 
the provisions of S. 13, Oaths Act. I 
desire however to add that it is necessary 

(1) 1 lS7. r .) UK .in. J,. R. I F. B.) 29 1. 

(2) 11802] 10 Bom. 869. 

(9) [10081 6 Liom. L. It. 6M. 

(•») (IHks] io All. 207. 

(5) [ 1899] 1C Mad. 106. 
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to follow the procedure pointed out by 
this Court in the cases above referred to 
in recording tho evidence of witnesses of, 
tender years. It is necessary that before 
proceeding to examine such witnesses the 
Court should satisfy itself that tho wit¬ 
ness was competent to testify, that is, 
wascapable of understanding thequestione 
put to him and of giving rational answers; 
to those questions; and that thereafter 
tho Court would proceed to administer 
an oath or affirmation a9 required by the 
Oaths Act. If the witness is found to be 
incapable of understanding theobligations 
of such an oath or aflirmation, ho may 
ho examined without an oath or aflirma-| 
tion, provided ho is found to he a com-! 
petent witness. These facts may he noted 
so that the record may show that before- 
taking the statement of a witness of that 
character, thetrial Court had ascertained 
that the witness was a competent witness 
under S. 118, Evidonce Act, and that the 
omission to administer an oath oraffirma- 
ticn was due to his want of understand-! 
ing tho obligations of an oath. 

I wish to make it clear that, as pointed 
out in the case of Emperor v Kusha 
Yamaji Sutar (3), the ignorance of a child 
on such a matter as the nature of a solemn 
affirmation is not necessarily equivalent 
to an inability to understand ordinary 
questions and give rational answers. I 
am satisfied in this case that the evidence 
of the hoys is admissiblo. Tho weight 
however to he attached to this evidence 
is quite a different matter and it is obvious 
that evidence of witnesses of such tender 
age must ho received with due care and 
caution. Tho case for tho prosecution is 
that there was a dispute between Bahutao, 
tho father of tho deceased boy, and the 
accused and his father with respect to 
certain land, that there was a decree in 
respect of tho land in August 191G, that 
the possession of land was to bo handed 
over to tho father of the deceased hoy on 
13th August last, and that possession was 
in fact handed over at about 11 o’clock 
that morning Tho accused was not 
present at the time of handing over the 
possession toliahurao. Flo was seen going 
towards the place whore tho deceased 
hoy and his other companions were play¬ 
ing when Bahurao and other persons wore 
going towards tho field. Soon after this 
the accused took away the hoy on tho 
pretext of giving him hig thorns to play 
with and at onco threw him into tho rivor, 
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which was very near the place where these 
boys were playing. He jumped into the 
river after throwing the boy in it. This 
is said to have been seen by the three boys 
and the witness Daji. The complainant 
Baburao, the father of the deceased boy 
was at once informed of this fact when 
he returned from the field and he 
immediately gave information to the 
patil. Both the information given to 
the patil and the report made by the patil 
to the Sub Inspector refer to the accused 
Hari as tho person who threw Vishwas 
into the river. The Sub-Inspector arrive! 
at night on that very day and he examined 
tho boys and the witness Daji on the 
following day, i.o., ou 14th August. This 
evidence has been subjected bo critical 
examination by the learned counsel for 
the accused, aud after considering all 
that has been said in favour of the 
accused, I see no reason to disbelieve the 
evidence either of Daji or of tho hoys. 
I am satisfied that those boys and the 
deceased Vishwas were playing together 
ou that day and that tho deceased Vish¬ 
was was takou away by the accused aud 
thrown into tho river. There is really 
no good reason to distrust the evidence 
of Daji. It appears from his evidence 
that Hari, that is the accused, was 
taken out of the water and made to 
stand there at tho time. This evidence, 
coupled with tho fact that the informa¬ 
tion was immediately given, leaves no 
doubt in my mind that the prosecution 
case is true. 

There is a further circumstance about 
tho foot prints. So far as it goes, it is 
in favour of tho prosecution case; but 
I do not attach much importance to it, 
because there is no means of testing 
whother the foot-prints tallied as do- 
posed to by the pauch in this caso. 
There can be no doubt in my opinion, 
about tho correctness of tho conviction. 
Tho murder was undoubtedly brutal an 1 
tho boy murdered was an iunocont hoy 
who had given no otTenco whatever to 
tho accused. Under those circumstances 
ordinarily T should think that tho capital 
ibentonco would ho appropriate. At tho 
'same time I notice a certain dogreo of 
reluctanco on the put of Judges from 
tho reported cases to pass a capital sen¬ 
tence, when tho substantial part of the 
evi Icnco which tho prosecution rely 
upon is evidence roeor led without an 
oath or affirmation a3 required by tho 


Oaths Act. I do not wish to be under¬ 
stood a3 laying down any general rule 
applicable to all such oases. But taking 
that into consideration along with the 
circumstances of this caso, I am of 
opinion that the sentence of transporta¬ 
tion for life would not be inappropriate. 
I would therefore commute the sentence 
of death to one of transportation for 
life. 

Marten, J. —Despite Mr. Velinkar’s 
able arguments, the only difficulty I have 
felt in this case is as to the admissibility 
of the evidence of the throe children. 
If I thought the conviction depended on 
their ovidonce, the proper course in my 
opinion, would he to call for a report 
from tho learned Sessions Judge as to 
the precise steps ho took before allow¬ 
ing those children to give evidence: 
c.f. Queen-Empress v. Shava (2), and 
as to what precisely ho means by ^af¬ 
firmed not'sworn because of age” and on 
affirmation to speak tho truth, not on 
oath” with reference to their ovidenco. 
It may be too that in that event I should, 
speaking for myself, have thought the 
point to bo one fit for a Full Bonoh 
having regard amongst other things, to 
the conflicting decisions in tho various 
Courts. But it is only fair to the 
learned Judgo to add that tho point 
in question was never taken before him, 
and that before us counsel for tho pri¬ 
soner aImittod in his reply that having 
regard to Emperor v. Klin ska Yamaji 
Sutar (3) ho could nob roly on tho 


)int. 

In my opinion howovor the con- 
ction ought to stand even if one 
iminates, as I do, the ovidonce of tho 
iroe children. I do boliovo the evidonoo 
tho alleged eyewitness Daji, and it is 
keeping with the surrounding circum- 
ances in ovidenco. Tho prisoners 
atoments I regard as a tissue of lies, 
id it is noteworthy that he called no 
ridonco—not even his brother—in sup- 
art of his statement that ho was ploug- 
with his brother ono and a half 
fles o!T at tho time tho boy was 
-owned. His statement must therefore 
, disregarded. This still leaves the pro¬ 
motion with tho obligation to succeed 
i the strength of its own evidence and 
at on the weakness or want of evince 
n- the defence. In my opiniontho 
rosocution Ins discharge 1 that obh 0 a- 
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I would accordingly confirm the con- 
viction. As regards the sentence I con- 
cur with my learned brother in thinking 
that having regard to the special cir¬ 
cumstances of the case and the course 
which has beou adopted in sovoral of 
the authorities cited to us, it would be 
proper to reduce the sentence of death 
to that of transportation for life. 

G.P./B.K. Sentence commuted. 
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Shah and Kemp. JJ. 

Anant Virupax Pecrant — Applicant 
In re. 

Criminal Revn. Appl. No. 381 of 1917, 
Decided on 19th March 1918, against 

order of 2nd Class Magistrate, Chikodi. 

❖ Criminal P. C. (1898). S. 517—Com¬ 
plainant's property stolen and sold to stran¬ 
ger for Rs. 184-4-0 — Stranger reselling 
property — Court asking him to deposit 
Rs. 184-4-0 and ordering under S. 517 surn 
to be paid over to complainant—Order is 
illegal. 

A gold snri belonging to the complainant was 
stolen. The thief converted the sari into bingles 
and sold thorn to the petitioner for Rs 181-4-0. 
The petitioner converted the bangles into gold and 
sold it in diderout parts. In the course of tho in¬ 
vestigation relating to tho theft, the petitioner 
was asked to produce Rs. 184-4 0, which sum was 
before the Court when the tboft case was decided. 
The petitioner was examined as a witness in tho 
case. The trial Magistrate in ado an order under 
S. 517 directing this sum to bo paid over to tho 
complainant: 

Held: that tho money deposited by the peti¬ 
tioner not being either the actual sum paid by the 
petitioner to tho toief as tho price of the bangles 
or tho actual sum realized by tho petitioner by the 
sale of the gold, it was not property in respect of 
which an offence bad boen committed within tho 
meaning of S. 517 and that tboroforo t he order 
directing tho payment of tho money to the com- 
plaioant was illegal. t L* 210 C ll 

Nillcanth Almaram —for Applicant. 

S. S. Patkar — for the Crown. 

Shah. J. —Tho facts which have given 
riso to this application are briefly those: 
A gold sari belonging to tho complain¬ 
ant was stolen. This sari was converted 
by tho thief in ( .o gold bangles and the 
gold bangles wort) sold by tho thief on 
12th April 1917 to tho present petitioner 
Anant. Tim theft of tho sari was com¬ 
mitted in March 1917. 

Tho potitionor paid Rs. 181 -1-0 for tho 
gold bangles to tho (thief. Subsequently 
ho turned tho gold bangles into gold and 
sold it in different parts. In tho course 
of tho investigation relating to tho theft 
the petitioner was asked to produeo 

Ks. 181.4-0, which sum was before tho 
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Court when the theft case was decided. 
The petitioner was examined as a wit¬ 
ness in tho case. The trial Magistrate 
made an order under S. 517, Criminal 
P. C., directing this sum to bo pail 
over to tho complainant whose gold 
ornament was stolon. In appeal the 
order made by the trial* Magistrate has 
been confirmed. In the application be¬ 
fore us it is argued that the trial Court 
had no jurisdiction under S 517 to make 
an order directing tho payment of this sum 
to the complainant. It is urged that this 
sum of money is net property within the 
moaning of S. 517. Tho learned Govern¬ 
ment Pleader has relied upon the ex¬ 
planation to tho section aod has arguod 
that this sum must be taken to represent 
tho price which the present petitioner 
realized by selling the gold in parts into 
which he had covered the gold bangles 
purchased by him from the thief. The 
explanation provides that 

"the property includes in tho case of property 
regarding which an offence appears to have been 
committed not only such property as t as been 
originally in the possession or under the control 
of any party, but also any property into or for 
which tho same may have been converted or ex¬ 
change J an l any thing acquired by such conver¬ 
sion or exchange, whether immediately or other¬ 
wise." 

Under this explanation no doubt tho 
gold bangles into which tho original orna¬ 
ment stolon was converte 1 would ho pro¬ 
perty with reference to which the Court 
could make an order. The Court could also 
make an order with reference to the money 
which was acquired by the accused hv suoh 
exchange, that is, the sum of P«s. 181-4-0 
paid by tho petitioner to the accused 
when ho purchased tho gold bangles. But 
tho present sum before the Court is 
neither that money which tho petitioner 
paid to the thief, nor is it shown to he 
the price which ho realized by tho salo 
of the gold. IIis evidence makes this 
quite clear. Even assuming for tho sake 
of argument that this sum roughly re¬ 
presents the sum which tho petitioner 
probably realisod by tho salo of the gold 
into which he coverted tho gold bangles, 
I do not think that tho money before 
tho Court can ho treated ns tho sale pro¬ 
cools of tho gold into which tho bangles 
were converted. It seems to mo that 
this money merely represents tho sum 
which tho petitioner paid to the accused 
as price of tho gold bingles, and that it 
cannot bo treated under tho explanation 
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as property with reference to which an 
offence has been committed. The lower 
Courts treat this money as the price 
realized by the sale of the gold. But 
the conclusion does not appear to me to 
bo supported by the evidence in the case. 
The money was produced as the equiva¬ 
lent of the price paid to the thief; and 
there is nothing to show that the money 
before the Court is the price realized by 
the petitioner by the sale of the gold. 
The money however is property produced 
before the Court, though it is not shown 
to be property regarding which an 
offence is committed. The trial Magis¬ 
trate therefore had jurisdiction to make 
the order under S. 517: but I think that 
the ground upon which his order is based 
is wrong. The proper order under the 
circumstances is to direct it to be re¬ 
turned to the person who produced it. 

I would therefore order that the trial 
Magistrate’s order as to this sum should 
be sot aside, and that the money should 
be restored to the petitioner from whose 
possession it was originally taken during 
the course of the investigation. This 
order will be without prejudice to the 
right, if any, of the complainant to re¬ 
cover the sum from the petitioner in a 
suit. 

Kemp, J. —The money brought by 
applicant into Court under the Magis¬ 
trate's order is not earmarked as the 
sale-proceeds of the portions of the gold 
bangles ho sold. All that happened was 
that the Magistrale ordered a sum of 
Rs. 184 old, equal to what the accusod 
received from the applicant for the ban¬ 
gles, to be brought by the applicant into 
Court. That monoy is not the actual 
coins or notes received by applicant for 
the bits of gold bangles ho sold. S. 517, 
Criminal P. C , does not therefore apply 
to it. I say nothing as to whether com¬ 
plainant cannot recover the value of the 
sari or the bangles from the applicant in 
a suit for conversion. 

I agroo that the Magistrate order 
should be set aside and the monoy res¬ 
tored to the petitioner. 

G p./r.k. Ordei set aside. 
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Shah and Marten, JJ. 

Shriniwas Appacharxja Jaliagirdar — 
Defendant—Appellant. 

v. 

Jagadevappa Kallappa Patil— Plain¬ 
tiff— Respondent. 

Second Appeal No. 1188 of 1916, Deci¬ 
ded on 8th February 1918, from decision 
of District Judge, Bijapur, in Miso. 
Appeal No. 2 of 1916. 

Civil P. C. (1908), S. 70 (2) and O. 21. 
R- 72 — Decree transfered to Collector—Civil 
Court bas no power to entertain application 
by decree-holder for leave to bid at auction. 

W here tho execution of a decree is trans¬ 
ferred to the Collector, the civil Court has no 
power under R. 72, O. 21, to entertain an ap¬ 
plication by tho decree-holder for permission to 
bid at tho auction, inasmuch as that power has 
been conferred on tho Collector by Cl. 91, sub- 
Cl. 1G, Cb. 2, Bombay Civil Circulars. 

[P 217 C 1] 

R. A. Jaliagirdar and H. B. Gumastc 
—for Appellant. 

G. P. Murdeshvar —for Respondent. 
Shah, J. —It is unnecessary in thiscase 
to express any final opinion as to whe¬ 
ther a second appeal lies to this Court, 
because oven if no appeal lay against tho 
order made by the First Class Sub¬ 
ordinate Judge on 25th November 1915 
it would be open to us to consider tho 
question of jurisdiction, which arises in 
tho case undor S. 115, Civil P. C. We 
have therefore considered the question 
of jurisdiction on its merits. In this case 
an order was made on 15th November 
1915 directing execution of tho decree to 
be transferred to the Collootor. Subse¬ 
quently an application was made by tho 
mortgagee-defendant for permission to 
bid at the auctiou and also for permission 
to set off the decretal amount against the 
sale price. The Court was of opinion 
that it had do power to grant any such 
pormissioo after tho execution was 
transferred to tho Collector. Itisargued 
heforo U9 that even when the execution 
of the docroo is transferred to the Col¬ 
lector, the Court has tho power undor 
R 72, O. 21, to ontortain such an ap¬ 
plication and to grant the necessary per¬ 
mission if a case for such permission is 
made out. It seems to me howover that 
tho operation of this rulo in this caso is 
excluded in virtuo of S. 70, sub S. (2), 
Civil P. C., whioh provides that a power 
conferred by rules made undor sub-S. (1) 
upon tho Collector shall not bo oxorci9- 
ablo by tho Court. In tho present case 
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wo have sub-Cl. 1C, Cl. 91 at p. 105 of 
the Manual of Civil Circulars, whioh dis¬ 
tinctly provides that tho power conferred 
by S. 291, Civil P. C. (that is, by It. 72, 
O. 21), may bo exercised by the Collector 
subject to cortain conditions; and one of 
the conditions is that the decree-holder 
must agroe to pay the purchase-money to 
tho Collector or other oflicer executing 
tho decree if he becomes the purchaser. 

This rule is in clear conflict with It. 72, 
O. 21, and as the power is specifically 
conferred upon the Collector subject to 
the condition which I have already men¬ 
tioned, I fool clear that.the civil Court 
has no power to exorcise tho discretion 
which is vested in it under It. 72 after 
tho execution of the decree is transferrel 
to tho Collector. Thero is apparently 
no power given to tho Collector under 
this rule to allow a sot-olf; hut that is a 
point with which we aro not concerned. 
Tho only point that we have to consider 
is whether tho civil Court has any power 
under the circumstances of the caso to 
allow permission to the decree-holder to 
hid and to claim a sot-olT. It is clear 
that tho Court has no such [rower after 
the execution is transferred to the Col¬ 
lector. I would therefore dismiss tiro 
'appeal with costs. 

Marten, J. — In my judgment liberty 
to bid at tho auction sale and liberty to 
set oft tho amount of tho decree i\gainst 
tho purohaso-money aro powers within 
tho meaning of S. 70, sub-S. (1) (b). Civil 
P. C., as being 

"powers which tho Court might exorcno in tho 
execution of the docrco if the execution thereof 
hud not boon transferred to the Collector.” 


If therefore tho Local Government 
have made rules in that respect, thon 
undor S. 70, sub-S. (2). a civil Court can¬ 
not exorcise any power so transferred. 
Now turning to tho rules which havo 
boon made under S. 70, one finds that 
tho power to bid is dealt with by tho 
rule set out at p. 105 of tho Manual of 
Civil Circulars. Ch. If, para. 91. sub- 
' ‘ ^ or that rule expressly transfers 

to the Collector the power to give liberty 
to bid, but adds a condition in sub-Cl. 
vc) that the decree bolder is fo pay the 
purchase money to the Collector. In my 
opinion that condition in sub Cl. (c) ex¬ 
pressly negatives the right to sot off tho 
purohaso.money. That being so. 1 think 
t hut on thoso rulos the Collector has no 
power to allow a set-oil. I am also satis- 


fled that under the above circumstances, 
the civil Courts in the present case havo 
no power either to give liborty to bid at 
the auction sale or to sot oil the decretal 
amount. As regards O. 21, R. 72, which 
has been referred to liberty to set off 
only arises if the decree-bolder has got 
the permission of the Court to bid at tho 
auction. No liberty to bid wasgiven by 
the Court nor indeed could it be given. 
On that ground alone it follows that the 
Court has no power to give liberty to set 
off uuder O. 21, R. 72 (2). I say that, 
because the pleader for the appellant 
stated in the course of his argument that 
at some period or another which was not 
made clear to me the Collector did in fact 
give liberty to bid at tho auction, al¬ 
though ho declined liberty to set off as 
he thought be Rad no power so to do. 
The fact that the liberty to bid was given 
by the Collector negatives any power of 
the Court under O. 21, R. 72 (2),to allow 
a set off, for that order contemplates both 
liberties being given by tho samo autho¬ 
rity, viz., the civil Court, which in 
fact was not tho caso hero. In my 
opinion therefore this appeal ought to 
be dismissed with costs. 

G.I*. rt.K. Appeal dismissed. 
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Batchelor, Ag. C. J. and Kemp, J. 

Na rsingrao Konher Ittamdar and an- 
other — Defendants—Appellants. 

v. 

Bandu Krishna Kulkarni —Plaintitf — 
Respondent. 

First Appeal No. 1<>3 of 1913, Decided 
on 15th January 1918, from decision of 
First Class Sub-Judge, Belgium. 

Civil P. C. (1908). O. 20, R 7 and O. 34. 
R. 5 and S. 48 — Dispute* referred and award 
made—Order on 17th November 1897 for 
filing award and pasting decree —Decree not 
drawn up in terms of award—Application 
for execution and on objection decree 
amended in terms of award on 28th January 
1899 Decree directing payments of two 
sums forthwith and of another sum which 
was made charge on property by instalments 
and on default whole sum to become due — 
Default in 1902 — Lost application for execu¬ 
tion made in 1909 December — Decree is 
deemed to be passed in November 1897 and 
application in respect of sums made payable 
forthwith is barred — Plaintiff must first 
apply for decree final for sale in respect of 
property charged and application is governed 
by Limitation Act ( 19081, Art 181 

Parties having referred their dispute toarbitra- 
tl-)ii and an award having been inado by tho 
arbitrators, tho Court, on 17th November isJ7, 
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passed an order that the award ba filed and a 
decree passed in accordance therewith. No de¬ 
cree was however drawn up in terms of the 
award. Plaintiff applied for execution of the de¬ 
cree and was met by an objection that there was 
no executable decree in existence. On bis ap¬ 
plication the decree was amended aud brought 
into consonance with the terms of the award on 
28th January 1S99. The decree directed the 
payment of two sums forthwith, and of another 
sum which was made a charge on certain pro¬ 
perty by instalments and provided that in de¬ 
fault of the payment of any instalment the 
whole sum should become due at once. Default 
in payment of the instalments was made in 
1902. Plaintiff made several applications • for 
execution and his last application was dated 2nd 
December 1909: 

Held : (1) that the decree must be deemed to 
have been dated 171h November 1997 under the 
provisions of O. 20, R. 7, Civil P. C.; (2) that 
therefore in respect of tho sums which were pay¬ 
able immediately the application was barred by 
time under S. 48, Civil P. C ; (3) that under 
O. 34, R. 5, tho plaintiff must first apply for 
a decree final for sale in respect of the property 
charged with tho payment of the instalments; 
(1) that tho limitation applicable to such an 
application was that contained in Art. 181; 
(5) that tho right to apply for a final decreo 
for sale having accrued to tho plaintiff on tho 
dato of the coming into forco of tho Civil Pro¬ 
cedure Code of 1903, the application was within 
time. [P 218 C 2; P 219 C 21 

Stravgman, Nillant Atmaram and 
O. S. Rao —for Appellants. 

Coyajee and S. M. Kailcini for Res¬ 
pondents. 

Batchelor, Ag. C. J. —This is an ap¬ 
plication in execution of a decree, and 
tho facts and dates rolovant to tho ap¬ 
peal aro those. The parties having ro- 
forrol their dispute to arbitration, an 
award was made by the arbitrators. On 
17th November 1897, tho following order 
was made by the learned Subordinate 

Judge: 

“The plaintiff sues to obtain a decreo on an 
award filed with tho plaint Tho defendants 
admit tho claim. I order that tho award be filed 
aud a docroo passed in accordance therewith.” 

But the only attempt made by tho 
Court to draw up tho decreo thus ordered 
is recorded in tho following direction 
which was given on 17th November 
1897: 

"This suit comini? on for final hearing on 1 • tl» 
November 1897 boforo lino Bahadur 'Gangadhar* 
rao Vishnu Liuiaye, First Class Subordinate 
Judi?o, in tho presonco of Mr. Vithalr>o lvulkarni, 
pleader on behalf of plaintiff,and of Mr. Bhaskar 
rao Mancrikar, pleader on bchnlf of defendants 1 
and 2. it is ordered that tho award bo filed nnd a 
docroo bo made iu accordance with it.” 

Thereafter an application to oxoouto 
tho decree was made by tho successful 
plaintiff, who was met by tho defen¬ 
dant's objection, filed ou 21st July 1898, 


that no executable decree had as yet been 
drawn up. That, apparently, wa3 then 
recognized by the plaintiff who applied 
that the decree might he amended so as 
to bring it in accordance with the award, 
and summons was issued for that pur¬ 
pose. Ou 28th January 1899 the decree 
was amended so as to bring it into con¬ 
sonance with the directions of the award. 
ThU present application for execution 
was made on 2nd December 1909. The 


actual provisions of the decree under 
execution are fully set out in the judg¬ 
ment of the learned Judge below, and 
need not now he recapitulated here. 

Two objections are taken to the lower 
Court’s order on behalf of the present 
appellants, defendants 1 and 2. Both of 
these objections refer to the question of 
limitation, and tho first of them relates 
to tho two sums of Rs. 575 and Rs. 6,000, 
which under tho decree were to he paid 
forthwith. I say they were to be paid 
forthwith, because the decreo directed 
their payment and provided no parti¬ 
cular period within which, or before 
which, tho payment was to bo recovered. 
Now with regard to these particular 
sums tho point is a simple one. Tho ap¬ 
plicant is within the 12 years allowed to 
him if time is to be reckoned from 28th 


lanuary 1899, hut he is beyond 12 yoars 
f the starting point is to ho accepted as 
.7th November 1897. I cannot myself 
loubt"that the correct starting poiut is 
L71h November 1897. Tho decreo was 
nude under the old Codo of 1882, of 
vbich S. 205 onactod that “tho docroo 
thall bear date tho day on which the 
udgment was pronounced." That lang- 
ngo seems to mo to he imperative, and 
udeod to bo designed to meet precisely a 
:ase of this sort whore owing to certain 
ivorsightsor irregularities a delay has in- 
.ervened between the delivery of the 
udgment and tho formal drawing of a 
sorrect decreo. But if I am right in 
,(linking that the decreo is to bo roforrod 
;o 17th November 1897. and not 28th 
lanuary 1899, then admittedly the ap¬ 
plication is out of time in regard to the 
mms I have specified. In uiy opinion 
the recovery of these two sums is now, 

barred by limitation. 

But then a more substantial point was 
taken under the same statute, an 1 it was 
contended that the application as a 
whole is barred by limitation. The argu¬ 
ment was put in this way. When tho 
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application was made tho new Code of 
Civil Procedure was in force, and since 
that Code prescribes procedure only, tho 
application must be taken to have been 
subject to its provisions. One of these 
provisions is O. 34, R. 5, which lays 
down that where the payment required 
of tho defendant is not made, the Court 
shall, on application made in that behalf 
by tho plaintiff, pass a decree that the 
mortgaged property, or a sufficient part 
thereof ho sold, and that the - proceeds of 
the sale ho dealt with as mentioned in 
the preceliug rule. Therefore the argu¬ 
ment continues, tho present application 
must he treated as an application for a 
decree final for sale, and as such it is 
barred under Art. 181, Lim. Act; for the 
right to apply accrued when default in 
payment was made, and that is found to 
have been in 1S02. The first observa¬ 
tion that I wish to make on this argu¬ 
ment is that the respondent has been 
endeavouring to secure tho fruits of his 
legal success ever since tho decree was 
made in his favour, that is to say, ever 
since 1898, and ho has presented no less 
than six applications in order to obtain 
the relief which the Court's order 
awarded to him. It soerns to mo in these 
circumstances that it would ho harsh if 
we were compelled at this stage todeprive 
the plaintiff of tho fruits of his victory. 
Of course, if tho law requires us to do so, 
wo have no option. In my opinion 
however tho law does not so require us. 
If wo consider what was the position of 
affairs between these parties up to the 
ccming into forco of the new Code, that 
is to say up to 1st January 1909, we 
notice, in the first place, that under 
various decisions of tho Privy Council, of 
which I nee ! specify only that iu Abdul 
Majul v Jawahir Lai (1), the article 
of tho Limitation Act which applied to 
such circumstances was tho old Art. 179, 
corresponding to the present Art. 182. 
That was tho article which governed ap¬ 
plications then to ho made after a pre¬ 
liminary decreo for sale had once been 
obtained. The application then to ho 
made was, under 8s 88 and 89, T. P. Act, 
an application for an order absoluto lor 
sulo, and lo such applications Art. 179 
was held to apply. Now it is clear on 
this record, and indeed this Court has 
already held, that up to 31st December 

(1) A. I. K. 1U11 p. c. 06=36 All. 260=23 1 
O. 040 (I*. C.) 


1908 the plaintiff was in time with his 
applications to execute his decree, nor 
indeed, as I understand the argument has 
this proposition been challenged by 
counsel for the appellants. 

By timely applications, renewed on 
various dates, the plaintiff has secured 
himself up to 31st December 1908. On 
the following day tho now Code came 
into force. Is there anything in that 
Codo which must ho held to have de¬ 
prived the plaintiff of I ho position which 
up till that moment ho held in law? I 
think there is not. I will take it that, as 
counsel for tho appellants have argued, 
after the introduction of tho now Code, 
the article applicable to such applied 
tions us these was no longer Art. 182 
hut Art. 181. Let us assume that that is 
tho article which governed the applica 
tion now required by the Code, i. o., an 
application for decree final for sale, in 
substitution of the previously required! 
application for an order absolute for sale.I 
On that footing we must see exactly 
what it is that Art. 1S1 lays down. That 
article gives to applicant three years 
from the time "when tho right to apply 
accrues.” Tho words "right to apply” 
must, I take it here, he understood to 
mean the right to make the application 
which the Code requires, that is to say, 
tho right to apply to tho Court for a 
decree final for sale. But, as it seems to 
mo, that right never accrued to tho plain¬ 
tiff until tho Codo of 1908 conferred it 
upon him. It was indeed a right which up 
till the passing of the new Code was 
as I have indicated, unknown to the law. 
Previous to tho new Code, tho right 
which the decree holder \ ossessed was a 
right to enforce his judgment, not by 
means of an application for a decreo final, 
but by means of an application for an 
order absoluto 

Upon this footing therefore it seems to 
mo that, tho plaintiff is entitled to claim 
that under Art. 181, Lim. Act, he 
would have a fforiol of three years 
from 1st January 1909 when the new 
Code of Civil Procedure came into force.j 
It is quite true that the last payment 
made under tho decree was made in 1902. 

I 

liut I cannot concede tho argument that 
tho plaintiff wouM ho limited to a period 
of three years from tho year 11102. Ifi 
that argument wore sound, wo should ho 
bound to hold that in 1905 the plaint itT 
was under obligation to malco an applica- 
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tion which no law then require,! of him, 
which indeed was not recoguised by any 
law till the new Code came into force 
four years later. I do not think that this 
is a fair construction of Art. 181 as ap¬ 
plied to the present facts. And the view 
which I am taking does Dot, so far as I 
am aware, conflict with any decision of 
our Courts. As to the decision in Amolak 
Chaiid v. Sliarat Chandra (2) that I 
think is clearly distinguishable upon two 
grounds. In the first place, the only 
question then before the Court was whe¬ 
ther the facts called for the application 
of Art. 181 or Art. 183, Lina. Act, and no 
question was raised, or could bo raised^ 
in favour of the applicability of Art. 182. 

But further, in that case the appel¬ 
lant’s decree was obtained on 16th De¬ 
cember 1898, and it was not till 3rd July 
1909 that he made any application to 
execute the decree. The learned Sir 
Ijawronco Jenkins, C J., held thegov6rning 
article of the Limitation Act was Art. 183 
which provided a period of twelve years 
from the time "when the present right 
to enforce the judgment, decree, or order 
accrues," to some person capable of realis¬ 
ing the right. That article therefore 
was applied, and the result of such appli¬ 
cation was clearly that the decree ob¬ 
tained in 1886 became unoxecutable after 
1898, no application for execution having 
in the meantime been made. In other 
words the execution of the decree had 
becomo barred by limitation long before 
the corning into force of the new Code. 
Here the facts aro otherwise, and for the 
reasons which I have stated, it appears 
to me that this application considered as 
a whole, and apart from the items of 
Rs. 575 aud Rs. 6,000, is not obnoxious 
to the bar of limitation. While there¬ 
fore I would modify the lower Court s 
order in regard to the two items I 
have specified, thus reducing the sum of 
Rs. 64,345-13-1, decreod by tho lower 
Court to Rs. 54,516-3-1, I would in othor 
rospocts confirm it. Each party will pay 
and receive costs in proportion to his 
success in tho appeal. 

Kemp, J. — Plaintiff's application is 
to execute a decree jnssed on an award 
by tho salo of tho immovable property 
declared by the award to be mortgaged 
for the amount of principal and intorest 
due In’ defe ndant to p laintiff. _ 

(2) L1011J U8 Cal. 918=11 I. O. 948. 


The debt is made up thus: 

Rs. 12,575 for interest and costs. 

,, 44,000 for principal money. 

Rs. 56,575 

The award, dated 5th November 1897, 
declared that out of the interest and costs 
Rs. 575 should be paid on 1st November 
1897 and Rs. 6,000 on 31st January 
1898. The remaining Rs. 6,000 was also 
to be paid on 1st November 1897. Out 
of the principal amount (Rs. 44,000) 
Rs. 1,000 was to be paid on 31st Janu¬ 
ary 1898 and every year thereafter. 
In payment of the interest on Rs. 44,000 
the immovable property of defendants 
mortgaged by defendants to plaintiff for 
providing for that intorest (viz. Rupees 
1,980) was to be given by the defen¬ 
dants to the plaintiff by way of 
mortgage with possession, if the interest 
were not paid to plaintiff. 

The decree embodying tho award bears 
date 28fch January 1899 and it provides, 
shortly that the interost on the Rupees 
44,000 should bo secured by defendants 
delivering over possession of mortgaged 
immovable property to the plaintiff, and 
on failure by the defendants to pay the 
unnual instalment of Rs. 1,000 of the 
principal tha mortgaged property should 
be sold for payment of tho unpaid ba¬ 
lance of principal and intorest accruing 
thoreon, and the Inlauco left over after 
crediting the sale-prooeeds should bo re¬ 
covered from tiro defendants personally 
and from the remaining estate. After 
mentioning that the sum of Rs. 12,575 
mentione! in the award should be paid 
as directed by the award, the decreo goes 
on to say that in default of payment as 
so directed the plaintiff should havo the 
right to recover this amount and intorest 
thereon by salo of tho mortgaged pro¬ 
perty subject to the mortgage for the 
amount duo for the principal sum of 
Rs. 44.000 and the interest thereon or 
from tho defendants personally or both. 
Tho decree finallv concludes by saying 
that plaintiff's "right over tho above 
mentioned mortgigei property subsists 
till tho whole sum together with in¬ 
terest is paid off as dirooted. 

On 17th November 1897 the Court 

directed that a decree should bo passed 

in terms of the award. That decreo did 
not embody the terms of tho award. 
Plaintiff applied fer exocution of this de¬ 
cree. It was opposed by defendant 1 
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on 21st July 1898, on the ground the de¬ 
cree did not specify the relief that was 
granted and was on that account incap¬ 
able of execution (Ex. 12). The Court 
then directed plaintiff to obtain an 
amendment and stayed the execution 
proceedings in the meantime. On 28th 
January 1899 the decree was amended in 
the terms I have sot forth and it was 
dated as of 28th January 1899. That was 
the date on which the decree was 
ordered to he so amended. The learned 
Subordinate Judge's record of his order 
is: 

* It appears that tho decreo has not been pro¬ 
perly framed by ombodyinq in it the term* of 
tho ordor pa a sed by tho award. I therefore order 
that the decreo bo now framed in accordance 
with tho award. Parties to bear their own 
costs M 
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defendants’ movoahlo property and by 
sale of the mortgage 1 property, lie ob¬ 
tained by this application possession of 
some of the immovable property and a 
small portion of his claim. 

The next application was on 4th Janu¬ 
ary 1901. Further execution was applied 
for on 13th August 1901, again on 1st 
August 1904 and on 26th July 1907. 
Finally, the present application for exe¬ 
cution was presented ou 2nd December 
1909. Tho First Class Subordinate Judge 
held it was time barred, on the ground 
that as none of the previous applications 
for execution were in accordance with 
law the decree was not kept alive. This 
ordor was reversed by tho High Court on 
16th July 1912 and the dnrkhast was 
ordered to he disposed of on its merits. 


It will be seen that this ordor is 
morely a repetition of his order of 17th 
November 1897. I fail to see how it can 
start a fresh point for limitation. An 
order is made on an award directing that 
a decreo should bo passed in terms of tho 
award. Apparently the decree is not drawn 
up iu accordance with tho award, and on 
a later application to thoCourt the Judge 
repeats his former order and the decreo 
is then prepared according to the award. 
Tho date the docroo should hear is in my 
opinion 17th November 1897. It must 
hear tho dato of the judgment. (S. 203 of 
the old Codo), which was 17th November 
1897. 


It is tho duty of a successful plaintiff 
to see that the dooroe is drawn up cor¬ 
rectly against tho defendant. I fail to 
soo how the defendant should ho hold to 
blame if tho decreo does not correctly 
represent tho judgment, unless ho has 
been a party to inducing the error in tho 
decree. Tho Subordinate Judge cannot 
repeat bis judgment so as to give a fresh 
starting point for limitation. I there- 
foro think that 17th November 1897 
must bo taken as tho dato of tho decreo 
sought to bo executed. The present ap¬ 
plication for execution is dated 2nd 
December 1909. So that it is out of 
time under S. 48. Civil P. C., as regards 
tho two items of Rs. 575 an 1 lis. 0,000 
payahlo on 1st November 1897. As tho 
defendants did nothing to put plaintiff' in 


possession of the mortgaged proportv and 
as they did not pay tho plaintiff’s claim, 
the plaintiff appliod in execution on 18th 
•luno 1898 to recover tho whole amount 
1 interest by attachment and sale of 


The First Class Subordinate Judge has 
held that tho decreo was kept alivo bv 
timely applications for its execution and 
that as the last application was made 
within 12 years of 28th January 1899, the 
sums of Rs. 575 and Rs G.0U0 were not 
barrel. I have already pointed out that 
those sums are birred as they were pay¬ 
ahlo on 17th November 1897, which I 
consider is t he correct date to he taken 
for computing tho period of limitation. 
That disposes of one point raised in this 
appeal. 

The next point to consider is whe¬ 
ther with regard to tho R 9 . 41,000, 
the decree being a mortgage decree the 
decree-holder can soil mortgaged property 
without first obtaining a final decree for 
9ale. That tho decree with regard to the 
Rs. 44,000 is a mortgage decreo I think 
cannot be doubted. Tho decreo directs 
that tho plaintiff should ho put in pos¬ 
session of tho mortgaged property to 
eecuro tho intorost on the Rs. 4 4,000. 
The defendants’ contention is that by 
O. 31, R. 5, tho docreo-holdor must first 
obtain a final decree for sale before tho 
property can be sold. The defendants 
say such an application must undor 
Art. 181, Lim. Act, 1908, bo ma le within 
throe years from the dato on which tho 
right t o apply accrues. Now admittedly 
the l ist payment by tho defendants of 
tho annual instalments was in January 
1902. Thoroupou, tho defendants say, 
tho plaintiff became entitle 1 to apply 
un lor tho decree for silo of tho immo¬ 
vable property and a; he did not do so 
within three years the present applica¬ 
tion is barred. 
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Now before 1st January 1909 — the 

date when the new Code of Civil Fro- 

# 

cedure came into force—the mortgagee 
was hound to apply for an order absolute 
for sale, and it was held that such an 
application was an application to execute 
the decree and that the period of limita¬ 
tion was therefore three years from the 
date of the decree as provided by 
Art. 179, Lim. Act, 1877 (Limita¬ 
tion Act 1908, Art. 132). This was the 
view taken by the Privy Council Abdul 
Majid v. Jawahir Lai (1); and Batuk 
Nath v. Munni Dei (3). Nodoubt if there 
had been no application for execution 
before 2nd December 1909, that applica¬ 
tion might have been barred under 
Art. 179, Lim. Act, 1877, but there were 
several applications which have kept the 
decree alive. The High Court has al- 
already held in this caso on this point 
that the decree was kept alive by timely 
applications. Therefore at the date the 
new Code came into force, viz., 1st 
January 1909, execution of this decree 
was not barred. O. 34, R. 5, requires 
the mortgagee to obtain a final decree 
which by Art. 181, Lim. Act, must be 
within three years of when the right to 
apply accrues. It introduces a new step 
to bo taken in the execution. If how¬ 
ever the mortgagee’s right to execute 
the decree was not barred on 1st January 
1909, I fail to see how O. 34, R. 5. can 
bar it. O. 34, R. 5, requires an applica¬ 
tion for a final decree, wheroas before 1st 
January 1909 it was enough to apply for 
an ordor absolute for sale, or, which was 
tho same thing an application to execute 
the deoroe. The necessity to apply for 
a final decreo only arose on 1st January 
1909. Before then S. 89, T. P. Act, 
applied. The right to apply for a decree 
final therefore only arose on 1st January 
1909 and if this application of 2nd De¬ 
cember 1909 can be treated as suoh an 
application it is net barred. I see no 
reason why it should not be so treated 
as the Court may make a final decree for 
sale on it. In conclusion I would say, 
I question whether on a true construction 
of this decreo tho plaintiff's right by tho 
decreo to have tho mortgaged property 
sold in default of payment of any one 
instalment did not accrue afresh at the 
time of making default in payment of 
any one instalment. A simila r ease is 

(3) A. I. It. 1914 P. C. 65=23 I. C. 644 = 36 
All. 294 = 41 1. A. 104 IP. C.). 


reported as Shankar Prasad v. Jalpa 
Prasad (4). 

I therefore agree that the appeal suc¬ 
ceeds only as to tho sums of Rs. 575 and 
Rs. 6,000 payable on the date of the 
decree. Each party will pay and receive 
costs in proportion to his success in the 
appeal. 

_G.P./r K. _ Decree modified , 

(4) [1894] 1G All. 371. 
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Beaman and Heaton, JJ. 

Narso Ramaji Kulkarni —Plaintiff— 
Appellant. 


v. 


Nagava Ishvarappa — Defendant — 
Respondent. 

Second Appeal No. 105 of 1916, De¬ 
cided on 22nd January 1918, from deci¬ 
sion of Dist. Judge, Belgaum, in Appeal 
No. 88 of 1915. 

(a) Bombay Land Revenue Code (1897), 
S«. 74 and 76 — Razinama* and kabuliyat 
though not themselves document* of are 
fairly conclusive evidence of, transfer If 
executed between mortgagor and mortgagee 
they extinguish equity of redemption. 

Per Beaman J .—Although razinamna and kabu- 
liyats are not in themselves documents of 
transfer, they are fairly conclusive ovidonco that 
a transfer has in fact boon made. (P 228 O 1J 

Razinamas and kabuliyats executed between a 
morlgagor and bis mortgagee extinguish the 

equity of redemption c Q „ 1J 

(b) Registration Act (1908), S. 90 
Whether razinama and kabuliyats are re¬ 
gistrable (Quaere). 

Quacre .—Whethor in proper cases governed by 
tho Bombay Land Revonuo Code, razinamas and 
kabuliyats stand in need of registration at all? 

Per Heaton J .—It is quito po^siblo that kabu- 
Jiyats aro exempted from registration in con?o- 
quenco of tho provinces of Cl. (b), 8, 90, as 
they appear to ovidonco assignments by Govern¬ 
ment of an interest in land. U* 223 C 2J 

nth A fmnram —for Appollfint. 


/?. S. Bakhale —for Respondent. 

Beaman, J —In this caso one Venbaji 
mortgaged four survey numbers in four 
lots, that is to say. a quarter of each to 
each of four mortgagees. The learned 
Judge of first appeal it is true doubts 
whether those facts areproved, but it is 
on that footing that the appellant has 
argued the case and it seems to bo the 
view most favourable to biro. I shall, 
therefore, assume that the facts were as 
I am now sotting them forth, and that 
after these four mortgages, tho mortgagor 
executed a razinama in respect of each 
of tho four survey numbers to each one 
of the four mortgagees, tho said mort¬ 
gagees in turn executing complementary 
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kabuliyats. The effects of these a9 
razinamas and kabuliyats have frequently 
been discussed and to more than one 
judgment on the subject I have been a 
party. The latest case, Imam Ibrahim 
v. Bhau Appaji Jadhav (l), was decided 
by Scott, C. J., and myself. The learned 
Chief Justice gwo a very exhaustive ana¬ 
lysis of the legal contents of the matter 
then in dispute. But I am again in some 
doubt whether we did not exaggerate our 
difficulties. I am speaking now of the 
theoretical difficulties generally, bpcauso 
probably on the facts of that case the 
provisions of the Land Revenue Code, 
read with S.90. Registration Act of 1908, 
would not have been of much assistance. 

It may well, however, bo doubted 
whether in proper cases governed by the 
Land Revenue Code, razinamas anl 
kabuliyats stand in need of registration 
at all. If they do not although I agree 
that they cannot in themselves he docu¬ 
ments of transfer, they would always, I 
think, he fairly conclusive evidence that 
the transfer had in fact been made and 
so I might work back to the position I 
took when deciding a case of this kind 
[Venkaji Narayan Kullcarni v. Gopal 
liamchandra (2)] with my brother Hay¬ 
ward, where we held that razinamas 
and kabuliyats executed between (and to 
uso somewhat loose language) a mortgagor 
and his mortgagee extinguish the equity 
'of redemption. For if in fact an occu¬ 
pancy holder mortgaged his holding and 
thereafter agreed with the mortgagee to 
relinquish his ocoupanoy right in favour 
of the latter pursuant to which agree¬ 
ment he handed in his razinama and the 
mortgagoo tendered his kabuliyat, the 
result would carry out the intention of 
the parties to extinguish any farther 
right the original mortgagor had in the 
equity of redemption. In effect we 
understand that tho learned Judge below 
has found that the possession of tho de¬ 
fendants, which do facto at any rate 
seems to have commenced after tho mort¬ 
gagor had handed in his four razinamas, 
was takon in respect of tho quarters of 
tho three survey numbers from tho new 
Kabuliyatdars. And on that footing ho 
has held that tho possession was taken 
from tho true owners and that tho mort¬ 
gagor had no further right subsisting. 

(1) (1917) 41 Bam. 610=40 I. C 08 . 

(2) A. I It. 1014 Bom. 124=31) Boin. 66=27 
I. C. Cl3. 


As rogards the fourth number, that of 
which the defendant himself became the 
kahuliyatdar or occupancy holder, tho 
learned District Judge says that it is not 
disputed that the mortgage was exting¬ 
uished as regards that laud. Probably 
bocause the learned Judge was much 
more conversant with the facts than we 
were when the caso was opened, wo found 
some difficulty in understanding his 
judgment. But we have lit tie doubt that in 
tho result his finding is right and that there 
was no equity of releraption outstanding 
in 1912, when the descendant of the 
original mortgagor purported to convey 
it to the plaintiff. If that he so, then 
tho plaintiff has no right upon which he 
can nek the Court to he allowed to 
redeem and his suit must fail. 

Wo think that this appeal should be 
dismissed with all costs. 

Heaton, J.—I agree. We are set¬ 
tling this case on certain representa¬ 
tions made by the pleader for tlie appel¬ 
lants, and accepting the representations 
as tho correct presentment of the facts, 
the conclusion evidently is in my opinion 
that stated by my learned brother. As 
certain cases have been referred to the 
judgments in which deal with this matter 
of razinamas and kabuliyats, I should 
like to refer to a judgment of my own in 
the case of Mohbhai Jijibhai v. Desai- 
bliat Gokalbhai (3) in which I find as a 
result of tho argument before us, I think 
noth'ng that I need change, tho only 
thing I would like to add being that possi¬ 
bly I exaggerated the supposed difficulty 
arising from the circumstance that kabu¬ 
liyats unlike Razinamas are not exempted 
from registration. For, I think it is 
quite possible it will bo found that they 
are exempted from registration in conse¬ 
quence of the provisions of Cl. (b). 
S. 90, Registration Act, as they appear 
to ovidonce assignments by Government 
of an interest in land. However that 
may he, I do not doubt that in this caso 
the decree of tho lower appellate Court 
is corroct and should he affirmed. 

C.P./R K. _ Appeal dismissed. 

(3) L1U17J 11 Bom. 170=38 1. O. 83S~ 
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Batchelor, Ag. C J. and Heaton, J. 

Anant Narayan Deshpande —Defen¬ 
dant—Applicant. 

v. 

Ramchandra Gangadhar Deshpande — 
Plaintiff—Opposite party. 

Civil Appln. No. 622 of 1917, Decided 
on 6th February 1918, for leave to ap¬ 
peal to His Majesty in Council. 

Civil P. C. (1908), O. 45, R. 5—Trial 
Court holding that value of suit was 
Rs. 4.000 — Defendant appealing but not 
objecting to value—On appeal to High Court 
also no such objection raised—Appeal to 
His Majesty—It was too late for defendant 
to ask for order remitting case to trial 
Court under O. 45, R. 5. 

Plaintiff filed a suit to obtain possession of cer¬ 
tain property and for an injunction restraining 
the defendant from interfering with the plain¬ 
tiff's possession. The trial Court decreed the suit 
and for tlio purpose of asecssing pleader’s fees 
held that the value of the suit was Rs. 4,000. 
Tho defendant appealed to the District Judge,but 
made no objection to the trial Judge’s finding as 
to tho value of tho suit. His appeal was dis¬ 
missed and ho appealed to the High Court, but 
even there no question was raised as to the value 
of tho properties involved iu tho suit. Tho High 
Court dismissed tho defendant’s appeal, who 
then applied for loavo to appeal to His Majesty 
in Council and asked for an order remitting tho 
caso to tho trial Court under O. 45, R. 5, Civil 
P. C. for an enquiry as to tho amouut or value 
of tho subject-matter of tho suit: 

Held, that it was too lato for tho defendant to 
reopen a finding which ho had consistently 
acquiesced in, in order to enable him to prefer 
an appeal to His Majesty in Council. [P 225 C 1] 

Jaykar and D. A. Tuljapurhar— for 
Applicant. 

j\[. V. Bhat—ior Opposite-party 

Batchelor. Ag. C. J— The pre¬ 
sent applicant, who was defendant 1 
in tho original suit, has obtained a 
Rule to show cause why he should not be 
allowed to appeal to tho Judicial Com¬ 
mittee of the Privy Council against our 
judgment of tho 7th February 1917. 
Tho suit was Hied to obtain possession of 
certain property, and for an injunction 
restraining defendant, from inter feriug 
with the plaintiff’s possession. 

Tho only contested matter with whioh 
we are now concerned is tho adoption of 
Datto by Savitri, his aunt. It appears 
that in 1864, Savitri went on pilgrimage 
with her brother Dadambhat and his 
nephew Datto. and in February 1864, she 
purported to adopt Datto who accoiding 
to hor account was given in adoption by 
Dadambhat. In 1879 Datto. a married 
man, had a son, who is tho present 
applicant, defoudant 1. There was pro¬ 


longed litigation concerning the validity 
of this adoption during the years 1882 
and 1888. Ultimately in 1891, Savitri 
again went through the ceremonies 
appropriate to the adoption of Datto. 
Indeed the lower Courts have found, and 
in our judgment we accepted that finding, 
that there was no valid adoption of 
Datto in 1864, but that the adoption 
must be referred to the cei-emonies gone 
through by Savitri in 1891, 


The learned counsel for the present 
applicant does not seek to disturb this 
finding, hut contends that upon the 
assumption that the adoption was made 
in 1891, his client has a substantial point 
of law under S. 110, Civil P. C. That 
point of law is that, as the applicant 
contends, when a Hindu married man is 
adopted, a son born to him prior to the 
adoption passes with him into tho adop¬ 
tive family, and his rights are to be 
ascertained upon that footing The 
contention is that uudor Hindn law, the 
son of the adopted man does not remain 
in his natural family. Precisely tho op¬ 
posite was decided by this Court in 
Kalgauda Tavanappa Pa til v. Somappa 
Tainmangauda Patil (l). Mr. Jayakar, 
however contends that the question i9 a 
substantial question of Hindu Law, such 
as would justify the granting of a certi¬ 
ficate to his client. Assuming that that 
argument is well founded, and it is un¬ 
necessary to pronounce whether it is so 
or not, the applicant has still to sat;sfy 
another condition imposed by S. 110 of 
the Code, that is. he has to satisfy us 
that tho amount or value of tho subject- 
matter of the suit in the Court of first 
instance was Rs. 10,000 or upwards, and 
tho amount or value of the subject- 
matter in dispute on appeal to His Ma- 


esty in Council is the same sum or up¬ 
wards. Mr. Jayakar admits that at 
iresont ho is not in a position so to 
ifttisfy us, but he contends that under 
X 45, R. 5,ho is entitled to au order ro- 
nitting the case to tho lower Court for 
uquiry as to the amouut or valuei of the 
luhjoot-matter. seeing that a 
ipon this point has arisen between the 
nrties. But I do not think that the 

ay that there is a dispute upon this 
mint which would justify an_ order of 


romaori. 


(1) (1909) 33 Bjiw. GC9—?I.O, 809. 
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. Ia the trial Court Issue 8 framed by 
the learned Subordinate Judge was, 
what is the value of the olaim for the 
purpose of assessing pleader’s fees? In 
other words, that issue raised the exact 
question, what was the value or amount 
of the subject-matter of the 9uit. The 
learned trial Judge decidad that this 
value was Rs. 4,000, and it is instructive 
to notice the reasons upon which that 
determination is based. The trial Judge 
says: 

“the parties have said nothing, nor have they 
given any evidence on this issue. Taking into 
consideration the a'se3sment and the area of the 
suit lands and also tho market valuo of the houso 
in dispute, I find that the valuo of the suit por- 
perties for the purpose of assessing the vakil's feo 
is Ret 4,000.” 

In other words, though a distinct issue 
as to the valuo of these properties was 
raised by the defendants, they did not 
elect to give any evidence whatever 
upon it. They failed in the trial Court, 
and it was they who appealed to the 
District Court, yet in the District Dourt 
they made no objection to the trial 
Judge's finding upon this issue, on the 
contrary they clearly acquiesced in it, as 
is shown by their own estimate of the 
value of these properties. This estimate 
was the Rs. 4,000 which had been deter¬ 
mined by the trial Judge. Similarly, in 
the appeal before the Court, no question 
was raised as to tho value of the pro¬ 
perties involved in the suit. In these 
ciroumstanoos, it seems to me that it is 
too late for defendant, to re-open 
a finding which he has consistently 
acquiesced in, in order now at tho eleventh 
hour to provide him with the means 
of taking this litigation to the Privy 
Counoil. I think he ought to he hold to 
bo concluded by the result of tho inquiry 
which has already been made. 

On those gronnds, I would refuse the 
oertificato and discharge the Rule with 
costs. 

Heaton, J. I also would refuse a 
certificate. I think that thero is a dis¬ 
pute between the parties a 9 to tho 
amount or valuo of tho subject matter of 
tho suit, a dispute, that is, of tho kind 
provided for in R. 5, O. 45, of tho Code. 
Itmt being so it is for us to determine 
whether we think fit to refer this disputo 
to tho Court of first instance. Personally 
1 do not think fit to make any such refer¬ 
ence. From tho reasons stated hy my 
learned brother it is clear that tho point 
1218 13/29 & IJO 


has already been decided and the decision 
has been accepted by tbit very party who 
now wishes to obtain a very materially 
different decision on the same point. I 
am wholly disinclined to in any way 
encourage or facilitate efforts of this kind. 
yj. P./r. K. Buie discharged. 
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Batchelor Ag. 0. J. and Kemp, J. 
Nagar Kashi Patel and another — De¬ 
fendants—Appellants. 

v. 

Dai Dhuli —Plaintiff—Respondent. 
Second Appeal No. 47 of 1917, Decided 
on 21st January 1918, from the decision 
of Joint Judge, Ahmedabad, in Appeal 
No. 14G of 1916 

Bombay Bhagdari and Narvadari Act (5 of 
1862), S, 3—Award effecting further division 
is void — Substance or transaction must be 
considered to determine whether it is within 
mischief contemplated by Act. 

An award the result of which would he to 
eflact further division in a certain recognized 
sub-division of a Bhag is void under S. 3 of the 
Bombay Bhagdari and Narvadari Act. 

[P 226 C 1,2] 

The substance and effect of the transaction 
is what must be looked to for the purpose of 
determining whother it is within tho mischief 
which tho Legislature had in view in passing 
tho Bombay Bhagdari and Narvadari Act. If 
tho transaction clearly amounts to au alienation 
of an unrecognized sub-division of a 6haro in 
a narva, its real nature cannot be disguised 
by calling it a compromise. [P 226 C 2] 

O. N. Thakor —for Appellants. 

N. K. Mehta —for Respondent. 
Batchelor, Ag. C. J. —Omitting any 
reference to certain allegations, which 
are not now material, the substance of 
the plaint was a prayer to recover from 
the defendants possession of the two 
Survey Nos. 19G and 208, on the ground 
that tho original owner of them was 
tho plaintiff's brother, Fakir Garbad, and 
that the plaintiff was both bis heiress 
under Hindu Law and his legatee under 
a will; that the defendants being distant 
cousins of Fakir Garbad took from tho 
plaintiff a certain deed of gift. Ex. 16, 
in respect of these Gelds; but that doed 
was void, and of no effect, under the 
terms of S. 3 of the Bhagdari and Narva¬ 
dari Act (Bom. Act 5 of 1862) The 
lower Courts havo decidod this latter 
point in favour of the plaintiff, and tho 
defendants bring tho present appeal. Mr. 
Thakor on their behalf contends that 
S. 3, Bhag lari Act does not apply to 
such a caso as we have here, whore a 
dispute between the plaintiff and the 
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defendants regarding their claims to 
inherit to Fakir Garhad wa9 settled by 
reference to arbitrators, who awarded 
the two Nos. 196 and 208 to the defen¬ 
dants. Admittedly the result of this 
tward, if it were allowed to stand, would 
he to effect further division in a certaiu 
recognized sub-division of a Bhag. But 
the learned plea ler’s content ion hero i9 
that there is nothing in the Bhagdari 
Act to prohibit the taking by inheritance 
of an unrecognized portion of a Bhag, 
and if that i» so. the Court should hold 
in this case that the propeities were 
given to the defendants, not by alienation 
from any acknowledged owner, hut in 
satisfaction of the defendants’ right to 
succeed to Fakir Garbad. 

The learned pleader began his argument 
by referring to Veribhai v Uaghabhai 
(1) a decision of Melvill.J., and Kemball, 
J. It was there hold that there was 
nothing iu the Bombay Bhagdari Act 
which debarred a civil Court from making 
a decree for the partition of Narvadari 
land among the Bhagdars, even though 
the effect of that partition would cause a 
further division of recognized sub-divi¬ 
sions of Bhags. I think however that 
that is a case of which the authority 
ought not to be extended, for if I read 
rightly Melvill, J’s., judgment, the Court's 
decision turned less upon a rigorous 
interpretation of S.3, Bhagdari Act, than 
upon an assurance that the particular 
partition there sought by the plaintiffs 
would not ho objected to by the revenue 
authorities. The Court therefore ap¬ 
parently thought that thoro would he 
no harm in giving the plaintiffs the 
partition for which they prayed, leaving 
them to run their risks with the revenue 
authorities. On the other baud, the do 
cisiou in Jethabhai v. Nathabhai (2) 
appears to mo directly in point here. 
That was a case whore one Kashiblmi 
hold a recognized sub division in a Narva. 
Alter his death and the death of his 
widow the plaintiffs alleged that they 
had inherited the property as heirs of 
Kashihhai. This led to disputes between 
the plaintiffs and the defendants, and 
ultimately a suit was brought. The suit 
failed. But boforo the period for appeal 
expired, the parties effected an amicable 
settlement which was embodied in Ex. 44 


( 1 ) [1876-771 1 Bom. 225. 

(2) [11)043 ub Bom. 899. 


in the suit. Chandavarkor, J., in deli¬ 
vering the Court s decision, says: 

1 lie first que-aion is—whether Ex 44 had 
the efleet of elieuaiing a portion of a Bbag or 
shaie in the Nnrva other tbun a rt-c guized 
sub divisiou of suco Bhag or share aud was 
on that account v< id within the meaning of 
S 5 cf Bombay Act 5 of 18<;2? 

It is argued for tb* 1 2 plaintiffs that Ex 44 is uot 
affected by that sectiou, because, it is urged, 
it was a compromise entered into for the seitlo- 
ment ef a bona fide dispute between the parties. 
The answer to tLat, however, is that the result 
of the compromise was to dism*mb;r Survey 
No 276, which Comprift-d 4 acres and 8 gunthas, 
and to give to the plaintiffs 2 Heres and 4 
guntbns out of it. In other words, by Ex 44 
was curved cut of the Narva a sub division 
which did not exist at the date of the transaction 
as 'a rec guized sub divisi n.’ Whether «e cal) 
it a compromise or a partition or by any Other 
name, the effect of ihe trausactiou was the saino. 
The tubstauco and ifficl of the traits ction is 
what must bo looked to for the purpose of 
determining whether it is within tho mischief 
which tie Legislature had in view in passing 
the Act in qiwMVr. If the transaction clearly 
umoui.ia iu alt alienation of an unrecognized sub- 
division of a share in u Narva, its ro-»l nature 
cannot bo disguised by calling it a compromise.” 

The facts there were indistinguishable 
in substance from the fac s now before 
U9. and the decision of the Bench in that 
case is binding upon U9. Speaking for 
rujself, I agree with that decision, and 
it must, I think, be applied to the facta 
in this appeal. lor these reasons, I would 
aflirm the lower appellate Court’9 decree 
and dismiss the appeal with costs. 

Kemp, J.—I agree. 

G.P./R K. Appeal dismissed. 
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Shah an l Marten. JJ 
Hubert Crawford In re—Applicant. 
Criminal Revn. Appln. No. 406 of 1917, 
leoided on 15th January 1918, for revision 
ora an order passed by the Acting Chief 

residency Magistrate, Bombay. 

Criminal P. C. (1898). S. 514-Bond, for 
jpear.nce before police executed under 
i 106 and 107. Bombay City Police Act, 
mnot be dealt with under S. 514. 
Boudstakcu under Ss. ICG and )07, City of 
embay Police Act. for appearance before tho 
>lico aro not bauds tnkon under tbe Code of 
riminal Procedure or lor appearanco before a 
ourt and such bonds cannot therefore bo dealt 
ilh under S. 514. [P2 “ 7 C 1J 

P. N. Godinho - for Applicant. 

£>. S. Patkar— for the Crown. 

Shah. J — The order, tho legality of 
hich we have to consider, relates to 
wo bonds taken under the City of Bom- 
ay Police Act of 1903. These bonds 
■ore taken under Ss. 106 aod 10/ of the 
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Act, whereby ono Clegg undertook to 
appear at- a certain police station on a 
certain day and on subsequent days as 
directed, and the applicant I ofore us stood 
surety for him in respect of both the 
bonds. The learned Presidency Magis¬ 
trate has found that Clegg absconded from 
Bombay and that the bonds were broken. 
On that footing he has made an order 
directing a partial forfeiture of both 
these bonds. The question of law which 
at isos on this application is whether the 
Court of the Presidency Magistrate had 
any jurisdiction to direct these bonds to 
he forfeited under S. 5l4, Criminal P. C. 
It is common ground that that is the 
only section, under which, if at all, tho 
Magistrate would have juris liction. It 
is also common ground that these bonds 
nro not taken under the Criminal Proco 
dure Code and that they me not "bonds 
for appearance before a Court.” They 
are bonds taken under the Citv of Bom¬ 
bay Police Act for appearance beforo tho 
police. Tho question is whether S. 514 
of the Code applies to such bonds. 

The learned Magistrate has come to 
the conclusion that these bonds can be 
dealt with by him under S. 514. After a 
careful consideration of the arguments 
addressed to us, I am of opinion that such 
bonds cannot be dealt with ur.der S. 514. 

"Whenever it is proved to the fatisfaclion o t 
tho Court by which a bond under thin Code has 
b-ou taken, or of tho Court of a Presidency 
Mapistrato or a Magistrate of the-Firxt Claw, 

or when the bond in for appearance before a Court, 
to tho satisf.ction of the such Court, that such 
bond has boon forfeited”, 

the Court can deal with the matter as 
provided in the section. It is urged on 
behalf of the Crown that tho words ‘such 
bend” must bo liberally construed so as 
not to defeat tho object of S. 514, and 
that if so construed they would include 
not only a bond under the Criminal 
Piocedure Code or the bond for appear¬ 
ance bof jro a Court but also such bonds 
as wo have in tho present cn*o. I ain in 

full sympathy with tho arguments that 

the words should be construo I as far as 
possible so ns not to defeat tho obvious 
purpose of S. 514; but I am unable to 
interpret these words as including the 
bonds in question. They are admittedly 
not bonds under the Code and they are 
not bonds for appearance hefoio a Court. 
I do not see bow by any straining of the 

.V * * uch ,lCn ' 1 ” could bo said that 
the foods, though not falling under 
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either of tho two categories, can still bo 
dealt with under S. 514. 

It is not necessary for tho purpose of 
this case to express any opinion as to 
whether tho bond "for appearance before 
a Court” can include within its meaning 
a bond not taken under the Code. I have 
assumed for the purpose of this case that 
a bond though not under the Code, if it 
be for appearance beforo a Court, may be 
within tho meaning of the expression used 
in the second paragraph of suh S. 1 of 
S. 514. liven on that footing I do not, 
see how a bond not taken under the Code* 
and uot for appearauco before u Court 
can he treated as being within the scope 
of the section. It may he. as the learned 
Magistrate points out, that tho intention 
of the legi.-lature was to include even 
such bonds within the scope of S. 514; 
hut wo are concerned with the meaning 
of the words used. I am satisfied that 
the words are not susceptible of the 
construction put thereon by the Magis¬ 
trate. If necessary, the section can be 
amended by the legislature so as to give 
power to the Presidency Magistrates to 
deal with such bonds as wo have in the 
present case. 

I am therefore of opinion that the 
Magistrate had no jurisdiction to direct 
any forfeiture of these bonds and that 
his order iuii;t beset aside as having been 
made without jurisdiction. Though this 
application i9 made by the surety only, 
having regard to our conclusion wo must 
exercise our powers under S. 439, Cri¬ 
minal P. C., and set aside the order not 
only as regards the present applicant but 
also as regards Clegg. I may add that 
our order will bo without prejudice to 
the rights and remedies, if any, of the 
Crown in respect of these bonds. Tho 
only point that is decided is that the 
remedy sought in the present proceedings 
under S. 514 is uot open to the Crown. 
Before louving this case. I desire to ex¬ 
press my disapproval of the reference 
made to tho opinions of tho Public Pro¬ 
secutor and tho Advocate General by the 
learned Magistrate in bis judgment. In 
my opinion no reference to tho-o opinions 
should have been allowed by him. The 
amount, if paid, must fie refunded. 

Marten, J. I agreo. As regards tho 
intention of tho legislature I think, 
speaking for myself, that we can only 
ascertain that intention from the Code 
it>olf. With every desire to give u 
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wide construction to the Co ie, I am quite 
f.Viof. t.lm bonds in nuestion do 


WILID UUUOU* UUUIOU ww wuv wvy .w, * n- 

satisfied that the bonds in question do 
not fall within S. 514. As regards the 
argument that the words “the bond for 
appearance before a Court include a 
bond taken under the City of Bombay 
Police Act for appearance before a Court, 
I agree with what my learned brother 
has said, viz., that it is unnecessary for 
us to decide that point, for the bonds in 
question were not for appearance before 
a Court. I also agreo that no reference 
should have been made in the learned 
Magistrate’s judgment to certain opinions 
taken on behalf of the prosecution. The 
question of jurisdiction was for the 
Magistrate to decide, and counsel’s opi¬ 
nion, whether correct or not, was irrele¬ 
vant. 


g.t./r.k. 


Rule made absolute. 
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Batchelor, Ag. C. J. and Kemp, J. 
Bai Nemathu —Defendant Appellant. 

v. 

Bai Ncmatullabu Plaintiff Rospon- 

^Appeal No. 48 of 1916, Deoided on 
9th January 1918, from order by lirst 
Class Sub-Tudge. Surat, in Review Appln. 

N (a)^LimiloUon Act (1908) S.. 5 and 14- 
Plnintiff'» *uit di.mn.ed placing reliance 
Tn revenue m.p-Plaintiff having corres¬ 
pondence with revenue author.tie. to pro¬ 
cure document, to te.t accuracy of map 
After receiving document, plaintiff applying 
^//review* to District Judge-Di.trict Judge 
Irln.ferHng it to Sub Judge-Latter d,.- 
miuing it «. not made to proper Court- 

P lain tiff filing another application to Sub 

U.dKe—Delay in filing .econd application 

«ufd be excused under S. 5 and 14-There 

wa« strict proof of no negligence in collect- 

inR evidence within meaning of Civil P. C., 

(19081 O 47. R 4 (2) lb). , t . 

^Plaintiff. a Mahomednn female sued to oatnb- 

lisb her right of way over land belonging to tho 
defendant 8 Her suit was dismissed and sho 
appealed to the District Judge The »PP™ 
transferred to the First Class Subordinate Judge, 
who dismissed it on 8th October Both‘he 

Courts relied upon a certified copy of » 
map produced bv the defendant. On 10th 
October 1915 tho plaintiff began correspondence 
w?th the revenue authorities in order to procure 
documents with a view to test the accuracy of 
tho defendant’s map. These copies wore re¬ 
ceived bv her on 4th January 1910 and on tho 
very next dav she applied for review of judg¬ 
ment to tho District Judge on the basis of these 
copies The District Judge transferred the 
application to tho First Class Suhordina.e Judge 
who dismissed it on 5th May 1916 on the 
ground that it was not made to the proper 
Court. On tho next day tho plaintiff filed a 


second application for review in the Court of 
the First Class Subordinate Judge: 

Held: (1) that although in strictness the 
second application for review was out of time 
it was clearly a case which called for the con* 
cessions allowed by Ss. 5 and 14, Lim. Act; 
(2) that there was on the record strict proof, 
within the meaning of O 47, R. 4 (2) (b), which, 
if believed, was sufficient to discharge the 
burden which lay upon the applicant of show¬ 
ing that she was not guilty of negligence in not 
collecting earlier the evidence upon which she 
wished to lely in the application for review. 

[P 229 C 1; P 230 C 1] 

(b) Civil P. C. (1908), O. 47, R 4 (2) (b)— 

“Strict proof” refer, to formal correctne.. 
of evidence and not to it. effect. 

Per Batchelor, Ag. C. J .—Tho phrase striot 
proof” inO. 47, R. 4 (2) (b). • refers to the 
formal correctness of the evidence offered, not 
to its effect or result. If tho record does con¬ 
tain such strict proof, that is to say, such 
formal admissible evidence, it is for the trial 
Court only to assess its sufficiency [P/?» im 

(c) Civil P. C. (1908). O. 47 R. 4 (2> (W- 
High Court ■> entitled to .ati.fy >*■«" “• *° 
whether there was .ufficient evidence be- . 
fore lower Court and whether it wa. pro- 

lZ7?-k' Hi* £ 

satisfy itself, uoder 0.47, R. 4(2)(b), as to 
whether there was sufficient evidence before the 
lower Court, and whether such evidence has 
been properlv appreciated by it in tb 

application for review. L , . J 

Setalvad and O. N. Thakor-ior Ap- 

VeX s"rau t man. B. J. Deeai. W K Uetka 

and M. B- Dave—tor Respondent. 

Batchelor. Ag. C. J.-This .8 an ap¬ 
peal brought by tho original aefendant 1 
against an order made by the learned 
First Class Subordinate J^ge granting 
to the plaintiff a review of tho bubordu 
nate Judge’s judgment. I of °P | “ ,on 
that the learned Judge below was per- 
feotlv right in allowing this applica¬ 
tion for review of judgment, and indeed 
I think that he was compelled ex lo it 
justitiae to make such an order h 

T„ U wa8 r SpX-TTot tb/reviea, 
was a Mahomedan female, belonging 
therefore to that category of persons, 

"cording to a well-known descrip¬ 
tion by a Chief Justice of this Oourt. 
are tarely to be described ayu. jun . 

,t if *1" t th » ^“°SotaWad‘s argn- 
has formed part ol Mr. oo 

ment for the nppelIan **‘ h » 
m edan lady s e e nl aJvjeor8 with all the 

prosecuted by ne circumstances 

oerefulneM £ h '° h 1 want o( careful- 

demanded. 16 , ( i 0 i aYS upon 

ness which has caused M>e douyej^ 

which tho appellant now mai > 
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When those delays are examined, I think 
it will be seen that all that we have 
here is not any actual delay in fact, but a 
kind of constructive delay imputed to 
the appellant by reason that certain 
applications made from time to time by 
her legal advisers were not applications 
valid and efficient under the law. For 
instance, the plaintiff’s appeal was dis¬ 
missed by the appellate Court on 8th 
October 1915. One reason perhaps, one 
of the main reasons, upon which the 
order of dismissal was made, was the 
appearance of a certain map relied upon 
by the present appellant, for that map 
showed a continuous double line which, 
if it had existed in the original survey 
map of about 1870, would have gone far 
to disprove the plaintiff’s claim to an 
easement. 

But on 16th October 1915 the plain¬ 
tiff began correspondence with the 
revenue authorities in order to procure 
documents with a view to test the accu¬ 
racy of the appellant’s map, Ex. 129. 
These copies were received by her on 4th 
January 1916, and on the very next day 
she applied for review of judgment to 
the District Juuge. Unfortunately 
through no fault of the Mahomedan lady, 
but through some want of attention on 
tho part of her legal advisers, this appli¬ 
cation was irregular, seeing that there 
was then still pending before the Court 
the second appoal whioh had been 
lodged on behalf of the plaintiff on 10th 
November 1915. That is an instance 
of tho kind of delay which, as I say, 
is imputed against the plaintiff in these 
proceedings. Assuming thoroforo that 
in strictness the application for review 
was out of time, it appears to mo 
dearly to be a case which calls for the 
concession allowed by Ss. 5 and 14 of 
Lim. Act. Upon this point, it seems to 
mo relevant also to say that when all 
argument is exhausted, tho real objeot of 
this application is, as the learned trial 
Judge pointed out, not so much to im¬ 
prove tho plaintiff’s oase by the ad lition 
of fresh ovidonco, but to onsuro that tho 
judgment of the Court shall proceed upon 
true materials and not upon false Then 
it was urged by Mr. Setalvad that the 
lower Court was wrong in allowing tho 
application heoauso the condition pres¬ 
cribed by O. 47, R. 4, sub-R. (2) (b), is 
not satisfied in this ease. That condition 
Is expressed in the following words: 


“No such application shall be granted on tbo 
ground of discovery of new matter or evidence 
which the applicant alleges was not within his 
knowledge, or could not bo adduced by him 
when tho decree or order was passed or made, 
without strict proof of such allegation.' 

The learned counsel contends that if 
tho evidence tendered upon this point by 
the applicant in the Court below bo sub¬ 
jected to examination in this Court of 
appeal, it will be fouud that such evi¬ 
dence ought not to have satisfied tho 
Court of that absence of negligence which 
the Code requires. This argument how¬ 
ever runs counter to the deoision of the 
Calcutta High Court in Abed Khcndkar 
v. Mahindra Lai De (l), where the pro¬ 
visions of S. 626 of the Code of 12, 
which correspond with the provisions of 
tho order now under consideration were 
examined and discussed by Sir Lawrence 
Jenkins, C. J., and Woodroffe, J. Sir 
Lawrence Jenkins there says: 

“The view liken by Chatterjoa, J , iii affirmmg 
the lower appellate Court is that “strict proof 
means proof that convinced tbo lower appellate 
Court, and it Is on that ground, and on that 
ground alone, that the result can be affirmed. 
In my opinion, tbie is not tbe true viow of tbo 
provisions of this chapter relating to review of 
judgments. Tbe word * proof ordinarily has 
one of two meanings: either tbo conviction of 
tho judicial mind on a certain fact or tbe means 
which may help towards arriving at that con¬ 
viction. The use of iho word “strict" seems to 
mo to point to tbe second of these two meanings, 
and “strict proof' , in my opinion, means any¬ 
thing which may 6erve directly or indirectly to 
convince a Court and has been brought befdre 
tho Court in leRal form and in compliance with 
the requirrinents of the law of evidence. It is 
formality which is prescribed and not the result 
that is described. This, I .think, is apparent 
from the whole scheme of this chapter on re* 
view:" 

and Woodroffe, J.’s judgment wag to tho 
same effect. No doubt that decision is 
not strictly binding upon us and equally 
without doubt it is a decision whioh is 
entitled to the highest respect. Speak¬ 
ing for myself, I entirely ooncur in the 
construction which has beon placed upon 
those provisions by tho dooision of the 
Calcutta High Court, and that construc¬ 
tion appears to me to bo probable in it¬ 
self, when it is remembered that the 
order in question is merely a discre¬ 
tionary order whore large powers would 
naturally be confined by the legislature 
to the Judge of first instance. Then I 
think that the use of tho somothat curi¬ 
ous words “strict proof" also confirms 

(1) [1915] 42 Cal. 830=29 I. C. 282 = 19 C. 

W. N. 804. 
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the construction which was adopted. 
The words are not that the absence of 
negligence shall be "con :lu'i vely estab¬ 
lished or even 'satisfactorily proved.” 
What is required. a3 I understand it, is 
that there be strict proof of this absence 
of negligence on the record and the phrase 
strict proof’ refers, [ think, to the for¬ 
mal correctness of the evidence (.tiered, 
not to its effect or result, f can see 
nothing repugnant in supposing that 
if the record does contain such strict 
proof, that is to say, such formal admis¬ 
sible evidence, it shall be for the trial 
Court only to assesss its sufficiency. At 
first sight no doubt it might seem that 
the word strict” is tautologous inas¬ 
much as all proof must be strict proof. 
But it seems to me that there was good 
reason for the insertion of the epithet, 
and that the desire of the legislature was 
to deter Subordinate Courts from acting 
upon loose information or inadmissible 
eyidenco upon which they are at times 
disposed to act in these matters. There 
is no question but that on the record in 
this case tn re is strict proof which, if 
it be believed, is sufficient to discharge 
the burden which lay upon the applicant 
of showing that she was not guilty of 
negligence in not collecting earlier the 
ovidonce upon which she now wishes to 
rely. On these grounds it seems to me 
that the order male by the lower Court 
is right and I would affirm it, dismissing 
this appeal with costs. 

Kemp, J. —I agree with my Lord the 
Ciiiof -Justice as to the point of limita¬ 
tion. I think sulficir n . o »uso his been 
shown by the respoi dsit for the delay 
in making her application for review. 
With rcgird to the question as to what 
the scope of the enquiry which the ap¬ 
pellate Court should ontor upon is, I am 
of opinion, that we are entitled to satis¬ 
fy ourselves under O. 47. R. 4 (2) (b), as 
to whether there was sufficient evidence 
before the lower Court, and whether 
such evidence has been properly appre¬ 
ciated by it when it granted the applica¬ 
tion. If Abed Khon lkar v. Mahendra Lai 
De (1) lays down that the duty of the 
appellate Court is restricted to ascertain¬ 
ing whether the evidence adduced before 
the Subordinate Ju I go is properly admis¬ 
sible or not only, T must respectfully hog 
leave to doubt its correctness. The 
Subordinate Judge might grant such an 
pplication on evidence on the weight 
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and sufficiency of which no appellate 
Court would agree with him. Neverthe¬ 
less, the evidence which the plaintiff- 
respondent now seeks to adduce is not 
for the purpose of adding to her evidence 
in the Court below but for the purpose 
of correcting a misapprehension into 
which the Judge was led by a material 
error in Ex. 129. I therefore think that 
under these circumstances justice requires 
itsadmission and that this appeal should 
be dismissed with costs. 

G.P./r k. Appeal dismissed. 
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Shah and Marten, JJ. 

Abbas Mirza —AocuseJ—Applicant. 

v. 

Empcroi —Opposite Party. 

Criminal Rovn. Appln. No. 389 of 
1917, Decided on 11th January 1918, from 
oonviotions and sentence passed by Ag. 
Chiof Pr*9idenov Magistrate, Bombay. 

Penal Code (1860), S. 336 — Omission to 
wear spectacles when eyesight it defective, 
though rash and negligent act, does not 
necessarily in all cases render driver liable 
under S. 336— Defect in eyesight not very 
great—Driver held not guilty under S. 336 
though his license required him to wear 
spectacles. 

It is a rash or negligent not for a person to 
drive a motor car without wearing spectacles If 
his eyesight is really defective. But an omission 
to wear spectacles at the time of driving tbo ear 
in every case whore a driver may properly use 
spectachs would not necessarily render the driver 
liable under S. 816, I- P. C. It must deroad 
upon the nature of the defect in the oyo-ight and 
the necessity for u-ing spectacles in each case. 

A licensed driver, who was required by his 
licon^o to wear spectacles when driving a c»r, 
was found driving without spectacle. It was 
found that the defeat in his oyosight was not 
very great, and that it would not appreciably 
in tor fere with his efficiency ns a drivor even 
though he drove without spectacles: 

Held-, that ho was not guilty of an offence 
uudor S 386, I. P. 0. (P 231 C 1] 

P. N. Godinho —for Applicant. 

S. S. Patlcar —for the Crown. 

Shah. J.—In this case the accused was 
originally charge! under S. 279, I. P. 0., 
with driving a motor car on a public way 
in a manner so rash or negligent as to en¬ 
danger human life; but the learned Magis¬ 
trate lindsthat the evidence shows that the 
accused was not to blame for the colli¬ 
sion which in faot oocurrod and that the 
charge under S. 279 cannot be sustained, 
lie however proceeded against the ac¬ 
cuse 1 with the charge of doing an act so 
rashly or negligently as to endanger 
human life or the personal safety of 
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others under S S36, I. P. C. The act 
complained of hnre is that the accused 
drove his car without wearing his spect¬ 
acles which he w »s required to wear hy 
the license under which ho drove the 
car. Tho learned Magistrate has como 
to the conclusion that un-ier the cir¬ 
cumstances his omission to wear the 
spectacles at the lime of driving tho car 
was sutficient to endanger human life . . 
From the finding recor le 1 hy the trial 
Magistrate an l from the course which 
tho proceedings took before him. it seems 
to me that to a certain extent he has 
been uncousciously influenced in his con¬ 
clusion hy tho fact that there was a 
serious accident. But for the purposes 
of this case, the fact of there having been 
an accident, for which ou tho evidence 
the accused i9 found not to he respon¬ 
sible, must be left out of consideration, 
ft would clearly bo a rash or negligent 
'cfc for a person to drive a motorcar with¬ 
out wearing spectacles if his evesight w is 
really defective. But an omission to wear 
the spectacles at the time of driving the 
the car in every case, where a driver may 
properly use spectacles, would not ne-*es- 
sarily render the driver liable under 
S. 336. It must depend upon the nature 
of tho defect in the eyesight, anl the 
necessity for using spectacles in each 
case. 

In the prosent case there is the evi¬ 
dence of an oeculist which has not been 
disbelieved by the trial Magistrate. That 
evidenco shows that tho defect in the 
oyosight of the accused is not very much 
an l that, it would not appreciably inter- 
faro with his efficiency as a driver, even 
though lie drove without spectacles, ft 
is true that tho acco-ol was require 1 hy 
his license to uso eye glasses at tho time 
of driving tho car. But the circumstance 
must he considered alorg with, and in 
tho light of, tho medical evidence. Hav¬ 
ing regard to tho evidence, it seems to 
me that on tho facts of this ca^e it is not 
made out that tho present accuse 1, if ho 
drove his car without wearing spectacles, 
would he acting so rashly or negligently 
as to endanger human life or tho p^r-mnal 
safety of others. On the«o grounds I arn 
of opinion that the accused is not guilty 
under S. 336, I. P C. In tho present 
case wo are not concerned with tho olTect 
ol the o iii-sion on tho part of tho drivor 
to comply with tho condition of his 
license anl I express no opinion as to 
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what effect, such omission might or ought 
to have ou tho license. I would set aside 
tho conviction and sentence and direct 
the fine, if paid, to he refunded. 

Marten, J. — As wo are diflaring from 
tho learned Acting Chief Presidency Magis¬ 
trate, I should like to add this. The 
The want of s|*ect«cles had nr thing 
whatever to do with the accident.' Magis¬ 
trate finds that the accused was not 
responsible for tho accident. Sect u Uy, 
no question about the license arises here. 

Whether that should ho or should 
not be renewed is a n atter for o her 
people to decide. Nor must it be thought- 
that our decision amounts to this: that 
short sighted people cm drive their 
cars in Bombay without their spectacles. 
Speaking for myself my opinion is indeed 
entirely the other way. Now in the pro- 
sent case we have got to see what is the 
evidence as to this man’s eyesight. The 
finding of the learned Judge is that an 
oeculist (who was called ns a witness hy 
tho accuse.]) says that the defect is not 
very much and that it would not appreci¬ 
ably interfere with his efficiency asdriver, 
even though ho drove without s|ec«acles, 
hut the oeculist admits that it would 
make some slight dillerence if ho drove 
without spectacles. That evidence, in 
my opinion, is not sufficient to make the 
conduct of the accused amount to a cri¬ 
minal offence under S. o «3 (>, I. 1\ c. 
Under theso circumstances I agree iu 
thinking that tho conviction should to 
set asi ie and the fine, ii paid, refunded. 

G P./n.K. liule made absolute. 
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Batchelor. Ag C J. # and Kkmi\ J. 

Narasinhbhat Chintaman Bluit —Do- ' 
fondant—A ppellaut. 

v. 

Bandu Krishna Kulkarni —Plaintiff — 
Respond*. fit. 

hirst Appeal No. 108 of 1915. Decided 
on l(»th January 1918, fiom decision of 
Fir^t Class Sul-.ludgo , Kelgaum. in Dar- 
kast No. 4Id of 1909. 

Civil P. C. Il908r a S. 47-Auction-pur- 
chaser is not representative ol judgment- 
debtor. 

An auction purchaser at n mile in execution of 
a decree i; not a ropresenUitive of tbe j*i 1 jnn-nt- 
debior within the mcuimi^ of S ^7. [I* ‘232 C *2) 

O S Bao —for Appellant. 

Coyajee and S. M. Kaikini —for Res¬ 
pondent. . . 
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Batchelor, Ag. C. J. —The present 
appeal, which is brought by defendant 3 in 
the suit, arises out of the same proceed¬ 
ings as those which have been described 
in the appeal just decided: Narsingrao 
Korher Inamdar v. Bandu Krishna 
Kulkarni (l). The facts already noticed 
it is unnecessary to recapitulate. It is 
enough to refer to the following addi¬ 
tional facts. In 1884 one Ramabai, the 
widow of a deceased co- parcener in the 
family of defendants 1 and 2 obtained 
a decree for maintenance against defend¬ 
ants 1 and 2 and another member of the 
family. That decree provided for pay¬ 
ment of arrears of maintenance, and for 
future maintenance, and it directed that 
if the defendants failed to pay regularly, 
then the plaintiff Ramabai might take 
possession of certain lands, and if the 
defendants failed to pay the maintenance, 
or to put the plaintiff Ramabai in pos¬ 
session of the lands, then the defendants 
would bo liable personally, and their 
immovable property would also be 
answerable for the decree. In 1898 
Ramabai filed a darkhast to recover the 
maintenance due by attachment and sale 
of the defendants’ inami rights in the 
village of Ashte. In pursuance of this 
darkast these inami rights woro sold, and 
on 4th September 1901, they were pur¬ 
chased by the present appellant-defend¬ 
ant 3. On 6th November 1901 the sale 
was confirmed. 

Now in regard to the position of the 
plaintiff, he, ns I have already stated in 
the foregoing appeal, obtained a decree on 
an award on 17th November 1897. 
Among the properties put in mortgage by 
that decree was this village of Ashte. On 
4th January 1901, the plaintiff presented 
an application for execution, and a9 the 
result of it this village of Ashte wa9 put 
to sale by the Court, and on 6th January 
1903 was purchased by tho plaintiff. 
The sale was confirmed on 11th July 
1903. Defendant 3 subsequently applied 
for possession in virtue of his purchase. 
Ho wa9 rosistod by tho plaintiff, and the 
plaintiff's obstruction was in 1905 re¬ 
moved by tho Court. Thereupon tho 
plaintiff' filed Suit No. 355 of 1905 

against defendant 3 for a declaration that 
the plaintiff’s title as auction purchaser 
had priority over tho defendant’s titlo. 
That suit after some vioissitudes was 
ultimately dismissed. No ap peal ap pears 
(1) A. I. R. 1918 Boro, 217=46 L 0. 107. 


to have been p 93ented by the plaintiff 
but on 2nd De r ember 1909 he presented 
this present darkhast in which he joined 
defendant 3 for the first time. 

On behalf of defendant 3 Diwan Baha¬ 
dur Rao’s first contention is that under 
S. 47 of the present Code his olient was 
not a proper or a permissible party to 
these proceedings. Other objections also 
were raised by the learned pleader but 
as. in my opinion, he succeeds upon this 
first point, it is unnecessary to consider 
the other contentions. This objection 
really depends upon the answer to the 
small question whether the auction-pur¬ 
chaser is or is not a representative within 
the meaning of S. 47 of the Code of the 
judgment debtor Mr. Rao contends that| 
he is not, and if that contention is justi¬ 
fied, then the proceedings as against 
defendant 3 were clearly without autho¬ 
rity. It seems to me that by a long 
course of decisions of this High Court, 
wo are now' committed to the view 
that an auotion purchaser is not a 
representative of the judgment-debtor 
within the meaning of S. 47 of the Code. 

If that view is wrong, it must be left to 
the legislature to correct it. Certainly 
we could not now correct it. Nor do 
I think the question is one whioh needs 
reference to a Full Bench, for it appears 
to me, with all respect to the learned 
Judges of the Allahabad and Calcutta 
High Courts, where the other opinion 
ha 9 been accepted, that there is at least 
as much to be said in favour of the Bom¬ 
bay view as in favour of tbe contrary 
view. Tbe decisions to whioh I refer are 
Gulzari Lai v. Madho Ham (2) and 
Jshan Chunder Sirkar v. Beni Madhub 
Sirkar (3). In Madras however tho deci¬ 
sion has gone the other way : see Nada. 
muni Narayana Iyengar v. Veerabhadra- 
Pillai (4). I quite concede that the 
word “representative” occurring in S. 47 
cannot be restricted to the sense of the 

phrase "legal representative” as that 

phrase is specially defined in S 2, Cl. UU 
of the Code. It still however remains 
to bo considered whether the auction- 
purchaser at a Court sale can fall within 

the definition. 

Now in Dinendronath Sanfiial v. 
Hamkumar Ghose (5) theirLordsh^psof 


[11)04] 2(3 All. 447. 

[1897J 21 Ca!. 62. 

[1911] 34 Mad 4J7=9 I .0.4». 
[1881] 7 Cal. 107=8 I. A. 65 (P. 
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the Privy Council observe upon the 
marked difference which exists in the 
position of a private purchaser and that 
of a Court purchaser. 

“Thero Is” they say a great distinction bet¬ 
ween a privato sale in satisfaction of a decree 
and a 6ale in execution of a decree. In the 
former, the price is fixed by the vendor and 
purchaser alono ; in the latter tho sale must 
be made by public auction conducted by a 
public officer, of which notice must bo given 
as directed by the Act, and at which the 
public are entitled to bid. Under tho former, 
tho purchaser derives title through the ven¬ 
dor and cannot acquiro a better title than 
that of tho vendor. Under tho latter tho pur¬ 
chaser, notwithstanding ho acquires merely the 
right, title and interest of the judgment-debtor, 
acquires that title by operation of law adversely 
to the judgmont-debtor.” 

It is this distinction which, as I read 

the oases, lies at the basis of this Court’s 

decision that a purchaser at a Court sale 

cannot be regarded as the representative 

of a party, adversely to whom he has 

acquired his position. This is pointed 

out by Sir Charles Sargent in Vasanji 

Haribhai v. Lallu Akku (6), where it is 
said : 

"There could bo no question of estoppel by con¬ 
duct between the judgmont-debtor and the pur- 
ebaser at auction who dorives his titio from 

onlir ' ly [a « 

In Shivrnm Chintaman v. Jivu ( 7 ) 
and VishvanathChardu Naikv Subray a 
Shtvapa Shetti (8) we have clear deci¬ 
sions that the Court purchaser does not 
possess this representative capacity • and 

thi! p‘ eW . haS confti9fc0 ntJy Prevailed in 
this Court, as may he ascertained on re- 

feronce to such cases as Narayan v 

< 9 >. Pita v. Chunilal (10) 

“anfrtn s »• **■«>»«•> 

1 u Some attempt to divert this 

madTh ° aUth ° rity eoems to have been 
made by reason of the Privy Council’s 

J?fl/ 8,l °ri ln Pj 08unno . Kumar Sanyal v 
Kah Das Sanyal (12). But that this 
attempt was based upon a misappehension 
of their Lordships’ ruling is clearly 

C I t0 ?n °Af ^ / S ; r L * wronce T «nkins, 
V* Maganlal v. Doshi Multi ( 13 ' 

of 


* T ** . Hi Util 

r Laworonco there says, what a stud 
f tho I nvy Council deoision 


make 


Pl ain, t hat 
(C) [1886) 0 Horn. 285. 

(7| I1889J n Bo in. 34. 

I 9 16 Bom. 200. 

Will Bom. 275 = 10 I. C. 913 

LO) (1907) 31 Bom ‘^07. 

!**) UOIO] 84 Bom. 540=7 1 C 467 
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"their Lordships did not hold the auction-pur¬ 
chaser to bo a party or a representative : they 
merely hold that bis interest in tho result did 
not prevent the question being one between 
parties.” 

In that case, for the sake of the argu¬ 
ment then before tho Court, Sir Law¬ 
rence Jenkins was contont to assume 
that the auction-purchaser filled the re¬ 
presentative character. But it must be 
noticed that the assumption was made 
only for the purposes of the argument, 
and the Chief Justice-says that "I doubt 
whether he can claim this character.” 
Tn view of this uniform course of deci- 
sionson this side of India, which appears 
to mo to have a reasonable basis in the 
words of tho Code, I think that Mr. Rao’s 
argument must he conceded that the 
auction-purchaser here, his client defen 
dant 3, was improperly joined as a party 
to these proceedings. It follows there¬ 
fore that on this ground and on this 
ground alono, the present appeal must 
be allowed, and defendant 3 must have 
his costs throughout. 

Gp - R K. Appeal allowed. 
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Beaman and Heaton, T L 

Himatlal Maganlal Shah- -Defendant 
—Appellant. 

v. 

Bhikabhai Amritlal Shah— Plaintiff- 
Respondent. 

Second Appeal No. 51 of >1917, Decided 
on 28th January 1918, from the decision 
of Joint Judge, Ahruedabad, in Appeal No. 
139 of 1915. 

(a) Easements Act (1882), S. 24 —Plaintiff 
possessing right to discharge rain waterfrom 
eaves—Suit to restrain defendant from using 
land as would prevent plaintiff from going 
upon it for repairing his wall—Wall possible 
to be built without going upon land—No in 
junction could be granted as right claimed 
was not accessory right. 

Plaintiff, who was ontitlod to an oasomout of 
discharging wator upon the defendant’s land 
from projecting eaves, sued for an injunction re¬ 
straining tho defendant from making any 
uso of his land which would prevent tho plain- 
tiff from going upon it for all tho purposes of 
repairing the wall of his house abutting thereon 
and which supported tho eaves: 

Held, that inasmuch as it was not absolutely 
impossible to repair tho wall from the insldo it 
would ho an altogether illegitimate extension 
of tbo doctrine of accessory easo merits to grant 
tho plaintiff tho injunction sued for. [P 234 O 1] 

(b) Easements Act (1882) S. 24 -Accessory 
rights are not intended to deprive servient 
owner of rights of property unless it is 
absolutely necessary. 

Per Heaton , ./.—Tho accessory rights men¬ 
tioned in B. 21 , aro not iutendod to bo of su^b 
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an ture as to deprive the owner of the servient 
tenement of his rights of property, unless such 
a result is absolutely essential. [P 235 C 1] 

M. U. Vakil —for Appellant. 

G. N. Thalcor —for Respondent. 

Beaman, J. —The only substantial 
point with which we are called upon to 
deal is whether the lower appellate 
Court was right in granting the plaintiff 
an accessory easement the extent of 
which is unfortunately not defined in 
the decretal portion of his judgment. 
The plaintiff is admittedly entitled to an 
easement of discharging water upon the 
defendant’s land from eaves which pro¬ 
ject, as we are told here, although we 
do not discover this on the record, from 
three to five inches in length. This 
probably is about the fact, if not abso¬ 
lutely accurate. On the strength of this 
easement the plaintiff asked the Court 
below to give him an injunction, restrain¬ 
ing the defendant from making any use 
of his land which would prevent the 
plaintiff from going upon it for all the 
purposes of repairing the wall of his 
house abutting thereon. The first Court 
refused this injunction, and in my opi¬ 
nion very rightly refused it. I entirely 
agree with the reasons given and the 
characterisation of the plaintiff’s case by 
the trial Judge. In appeal the learned 
Judge below found that the case fell 
under S. 21, Easements Act and that the 
repair of the wall was an accessory ease¬ 
ment to the admitted easement of dis¬ 
charging water through the eaves. It 
appears to me that this is an altogether 
illegitimate extension of the doctrine 
of accessory easement. The wall is just 
as necessary to the supp« rt of the roof 
as a whole as to the support of these 
slightly projecting eaves beyond it, and 
yet it is contended that because of this 
sooalled easement the plaintiff is to 
have a vague and undefined easement 
which might preclude the defendant 
from making ftny use of his land within 
five or six feet of the plaintiff's wall. 
It does not appear to me that this is 
such an easement as any person is en- 
titled to or was contemplated by S. 21, 
Easements Act. It is true that we have 
been referred to a very similar case in 
Madras llagagreeva v. Sami (l) in which 
the learned Judges took a different view, 
a view to which the learned Judge below 
intended to give effect. The result, how- 

(J) [1892] 15 Mud. 296. 


ever, is manifestly most unjust, and in 
principle it would come to this, that 
whoever built a house to the very limit 
of his own land might, if his neighbour 
did not build upon his land within 
twenty years, compel him to forego mak¬ 
ing any use of it for any profitable purposes 
within an altogether indefinite distance of 
the plaintiff's wall. The actual easement 
is for no more than discharge of water 
over three to five inches of defendant’s 
land and that easement can very easily be 
secured and oontinued without extending 
it in the manner in which it has been 
extended by the learned Judge below. 
Such eaves for example in 90 far as they 
are separable from the roof as a whole 
and entitled to special treatmemt on the 
ground of constituting an easement could 
very easily be supported from the central 
roof beam or in any other way entirely 
independent of the wall. It is only by 
saying that the wall is necessary to sup¬ 
port the roof as a whole and that the 
eavos are dependent upon the main¬ 
tenance of the roof that we arrive at the 
position that the maintenance of the wall 
i9 in itself a ground for granting an ex¬ 
tended easement over the defendant’s 
land. I do not think that that is a 
reasonable view in principle. 

But after all it is not necessary to 


generalize and looking to the facts of the 
particular case and the view taken of it 
by the learned trial Judge, I should have 
no hesitation in saying that this at any 
rate was not a proper oase for granting 
in injunction of the kind prayed for by 
ihe plaintiff. In the lower appellate 
Dourt we find the learned Judge saying 
;hat it was uot suggested that the plain- 
jiff could repair his wall in any other 
way than by having the use of the dofou- 
lant's land which he asks for. It may 
lot have been suggested, hut it is pretty 
dear, that there must be ways in which 

ihe plaintiff could do any necessary re- 
>airs to his wall from within and with- 
lut further encroaching upon the defen- 
lant’s land. For example, to take an ex- 
romo oase, we might say that if 10 
daintiff roallv was so anxious about tne 
epair of this wall and the maintenance 
>f the easement, ho might build his " 
wo feet further hick upon his own lan , 
ihe eaves then projecting two fee- i o 
nches instead of live inches beyond 
Vall and so preserving the ol 1 easo.neni • 
[■here would be no difficulty whatever in 
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arranging the matter so though it would 
no doubt be very inconvenient to the 
plaintiff. But the course proposed by 
the plaintiff and sanctioned by the learnel 
Julge below is certaiuly as inconvenient 
and in my opinion far more unjust to the 
defendant. In this view of the case, I 
think that the learnel Judge below was 
wrong in granting the plaintiff the relijf 
ho has done, and that the proper order is 
that the plaintiff’s suit should be dis¬ 
missed an 1 in my opinion it ought to he 
dismissed with all costs at any rate of 
the two appeals. 

Heaton, J. —T acreo. I think that tho 
meaning of S. 24, Elements Act ns illus¬ 
trated by the examples given has been 
misundoratoo 1 by the lower appellate 
Court. The accessory rights mentioned 
in that section aro not intended to ho of 
suoh a nature as to deprive the owner of 
tho servient tenement of his rights of 
Property, unless such a result is abso¬ 
lutely essential. We can in this case 
only say that it is absolutely essential 
that the plaintiff should reach his wall 
from tho outside in order to repair it by 
assuming that it is impossible for him to 
do it from the inside. Clearly it seems 
to mo it is not impossible for him to do 
it from the inside, although it may he 
vory inoonvenient. The plaintiff if be 
wishes to repair bis wall and if tho de¬ 
fendant is unwilling that tho plaintiff 
B.iould go on to his land for the purpose, 
must do so from the inside. I think it 
quifco right that this claim should he dis¬ 
missed and tho appeal allowed. I agree 
as to the order proposed a 9 to costs. 

O.I’./r.K. Appeal allower]. 
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Batchelor, Ao. C. J. and Kemp, .T. 

Ganpati Rami Kolapure — Defendant 
—Appellant. 

v. 

South ram Mansukhram — Plaintiff — 
Respondent. 

Second Appeal No. 19 of 1917, De¬ 
cided on 19th February 1918. from deci¬ 
sion of Dist. Judge, Poona, in Ap- 
poal No. 229 of 1914. 

Civil P C. (190 S). O 41 R 3 1 —J'iH gmrnt 
of nppi-llot* Court — Wholcol- i n . 

discriminating reliance up^a trial Court s 
judg-ne.it is not sufficient to sati»fy R 31. 

O^l r II, K 31, requirf’fi that an appcilito 
judgment shall hU’o t»* • r-i-.on* for tho Judge’s 
docinion on tho point* for doUrininatlon, and an 
indiBcriminating aud wholesale rolUnco upon 


the trial C>urt's judgment is not sufficient to 
satisfy the rule. The rule intends and requires 
that there should bo flime statement ha*ev*r 
brief by tho appolltto Judge to so • i • ne 
has exercised his own mind independently on 
tho qmstions involved in tho appeal. lie must 
not t.ik) the forbidden snort cut of udqling eti 
bloc ttie reasoning of the tri ll Court. A litigant 
is on t i v I *d as of rigit to a fir*! appeal and he is 
onliih'd to know, however briefly tho reituna 
which have moved the appellate Judv* :o '»u 
conclusion. [P 2 55 C 1 \ 

S. K. Sane — for Appall int. 

G. S . Itao and S. Y. Ahhy&nkar — for 
Respondent. 

Judgment. —The onlv question iu- 
vclve 1 in this appeal is whether the learned 
District Julge’s ju Igrnent satisfies the 
terms of O. 41, R. 31, Civil P. C. The 
judgment in question is in this linguage: 

' The issues are as stated by the Subordinate 
Judge and my finding* are as stated by him. 
After reading the jn Igrnent of the Subordinate 
Judge aud bearing the loirned pleaders on be¬ 
half of the appellant and respondent. I find no 
reason to disagree with the leirned Subordinate 
Judge whose judgment i- conclusive, and cannot 
be seriously assailed by the appellant. Toe de¬ 
cree of tho Subordinate Judge is accordingly 
confirmed and the appeal is dismissed with 
costs." 

Now I have no desire to al«l unneces¬ 
sarily to the clerical labours which de¬ 
volve upon appellate judges or to suggest 
that any judgment is improved by pro¬ 
lixity. At the same time we are, in my 
opinion, hound t) see tint the retire¬ 
ments of the Civil Procelure Cole are 
satisfied, an! in this c ise [ cannot think 
that they are satisfied. 0.41, U. 31, 
requires that tlie judgment shall state 
the reasons for the Ju (go's decision on 
the points for determination, and. in my 
opinion, such indiscriinitiating and whole¬ 
sale reliance unsn the trial Court’s ju lg-| 
rnont, as wo have here, i-* not sufficient 
to satisfy tho rule. I think tho rule in¬ 
tends an 1 requiros that there should he 
some statement however brief, by the 
appellate Judge to show that ho lias ex u*. 
cised his own min 1 in lependently on the 
questions involved in tho appoil. For 
tho litigant is entitled us of right to n 
first appeal, and Mi it, in my view, in 
volves that ho is entitle! to kno.v, how 
ever briefly, the reasons which' have 
move 1 the appellate Judge to this con 
elusion. 

In the case before ns, there was in the 
trial Court a fin ling on the plot of trial 
which, as it soen.s to mo, in ido it tho 
more incumbent upon the District lulgo 
to explain the reasons which influenced 


236 Bombay Janardan v. NARAYAN (Beaman, J.) 


191S 


him in affirming the trial Court’s decree. 
It is also to be observed that in speaking 
of the original Court’s judgment the 
learned appellate Judge does not say that 
it had not been assailed, which would be 
a matter of faot, but only that it could 
not be seriously assailed, whioh is merely 
matter of opinion. I agree with the de¬ 
cision of the Madras High Court in Sita- 
rama Saslrulu v. Suryanarayana Sas- 
trulu{ l)tbat the judgment of the appellate 
Court should show on the face of it that 
the appellate Judge exercised his own 
discrimination in deciding the points in 
dispute. The same view was taken by 
this Court in Gundappa v. Lobosa (2), 
where Parsons, J., and Ranade, J., sent 
back the case directing the District Judge 
to record a judgment which should con¬ 
tain not only his deoision on the points 
for determination, but also bis reasons 
for that decision. It appears to me that 
these requirements of the Code, which 
must bo satisfied, need not lead to pro¬ 
lixity or entail any appreciable burden 
of writing. In a plain case where all the 
argument is in favour of the judgment 
under appeal, very few words would 
ordinarily bo Deeded to show that the 
appellate Judge has exercised his own 
independent mind on the arguments pre¬ 
sented to him, and has not taken the 
forbidden shortcut of adopting en bloc 
the reasoning of the trial Court. But so 
much should, I think, bo made to appear. 
After all some criticism of the judgment 
is usually offered in appeal, and such 
oritioism should receive some answer, 
however brief and summary. I think 
the deoree undor appeal must be set 
aside, and the appeal must be remanded 
to the District Court in order that tho 
learned Judge may dispose of it in a 
judgment in accordance with law. Costs 
will bo costs in the appeal. 

r, p /r K. Decre e set aside. __ 

~ |i) 118‘jyl ‘2‘2 Mad. 12. 

*2) (.1509] 1 Bom. L. R. 490. 
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First Appeal No. 107 of 1917, Decided 
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^ Limitation Act (1908), Art. 182—Step-in* 
aid—Application for transfer of decree to 
Court of Native State for execution saves 
limitation. 

A well-founded application to a British Court 
to transmit its decree for execution to a foreign 
Court which has agreed to execute deorees of 
British Courts, is an application to take a stop- 
in-aid of execution within the meaning of 
Art. 182, Sch. 1, Lim. Act and operates to 9ave 
limitation. [P 240 0 2] 

A. G. Desai and D. R. Manerikar — 
for Appellant. 

J. G. Rele —for Respondent. 

Beaman, J. —The decree with which 
we are concerned was made by the Sub¬ 
ordinate Judge of Belgaum. The deoree- 
holder applied to that Court tb transfer 
the execution of the decree or a part of 
it to the Court of Shah pur, which is a 
Court of the Native State of SaDgli. It 
is conceded that if this application does 
not save limitation under Art 182 fur¬ 
ther execution i9 now barred. If is does, 
the latest application for execution is in 
time. The point is a very narrow one. 

It has been considered by a Bench of 
the Punjab Chief Court [Nawab Saadat 
Ali Khan v. Nawab Muhammad Ali 
Khan (l)J and a Full Bench of the 
Madras High Court [Pierce Leslie & Co. 
Ltd. v. Pcrumal (2)]. These judgments 
reach the same conclusion. In effect 
they bold that "oxooution" in Art. 182 
mu 9 t be strictly confined to execution 
authorised and controlled by the provi¬ 
sions of the Civil Procedure Code. Noth¬ 
ing done to get in the property decreed, 
whioh is not, done within those statutory 
limits, is execution at all. The Civil 
Procedure Code does not authorize any 
of our Courts to send their decrees for 
execution to any Court of a Nativo State. 
Therefore an application to a British 
Court to send one of its deorees to the 
Court of a Native Stato is not an appli¬ 
cation to “take a step-in-aid of oxecu- 


Although tho Madras High Court at 
y rate rejects the extension of tho con- 
asion to the words "in accordance with 
w,” tho reasoning appears to me to go 
iite that length, because what is nske 
be doDO is not expressly authorized by 

. • e *1.^ nivil Procedure Code 
y section of tho ^) v,i „ % 

d is not therefore exeout.on or, b 5 » 

ght extension of the 9arn0 „ re “ so fJ,® 
ip.in.aid of execution. Snoh is the 
1 __nAnnhed bv both the 
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Punjab Chief Court and the Madras High 
Court in support of the conclusion, that 
suoh an application is not within the 
meaning of Art. 182 and does not save 
limitation. The conclusion itself appears 
slightly grotesque in view of changed 
conditions and the very plain policy of 
the legislature, as expressed in Notifica¬ 
tions of the Government of India, em¬ 
bodying the results of its diplomatic 
dealings with the Native States. It may 
be very good law, but it is certainly not 
very good sense. Nevertheless if this is 
the only construction which cau be put 
upon the Statute Law, the answer is 
plain. It is for the legislature, not for 
the Courts, to correot the absurdity. 
The Courts are not to make the law; 
they are only to enforce it. Since how¬ 
ever in oertain sets of facts the conclu¬ 
sion is plainly repugnant to common 
sense, it may bo worthwhile to ask whe¬ 
ther some other and broader lino of 
reasoning may not yield a more satisfac¬ 
tory result. 

In the first place, “execution" is a 
word of general meaning. It implies the 
activity of Courts in assisting a decree- 
holder to realize the fruits of his decree. 
Such activities are certainly controlled 
by law, and cannot bo carried beyond the 
limits so prescribed. But if we are to 
be so nicely litoral, may we not take 
advantage of tho rather curiously worded 
phrase "step-in aid of execution ?” An 
enormous amount of ingenuity and verbal 
oxogesis has been expended upon tho 
words in Art. 182 “to the proper Court 
in accordance with law, to take a step- 
in-aid of execution.” But first lot us 
ask what is tho clear object of tho arti¬ 
cle? This, surely, to ensure that a de¬ 
cree-holder shall show suitable diligence 
in obtaining what has been decreed him, 
and so ending tho matter. “In accor¬ 
dance with law" would thus ordinarily 
moan that a docroo-holdor must apply to 
the proper Court, that is tho Court hav¬ 
ing jurisdiction, ohsorving tho proscribed 

• I . asking that which it is 

within tho legal competence of tho Court 
to grant as a stop in-aid of the execution 
of its own decree. Thus such an appli. 
cation must not ask for property which 
has not been dccrood, or for its realiza¬ 
tion by moans unknown to tho law. 
But in this explication of these words wo 
come face to face with tho same diffi¬ 
culty which is more prominent perhaps 


in applying the later words “a step-in¬ 
aid of execution." For if the mode of 
execution must he one authorize! by the 
Code of Civil Procedure expressly, in 
order to make the application accord 
with the law, it is plain that an applica¬ 
tion to execute by transference to a Native 
State Court would not bo in accordance 
with law, and it would bo needless to go 
further, and see whether it might be 
brought within thecontemplation and im 
plicit intention of the words “step in¬ 
aid of execution.” There wo begin to 
revolve in a circle, for it is quite clear 
that if “execution" has the narrow mean¬ 
ing given it by the Punjab Chief Court 
and the Madras High Court, then no ap¬ 
plication can be in accordance with law 
whioh asks a Court to oxocute a decree, 
or take some step-in aid of executing a 
decree however reasonable, in the wide 
sense legal, and manifestly effective, 
which is not literally authorized by a 
section in the Civil Procedure Code. But 
it is submitted, with great respect to the 
learned Judges responsible for these 
judgments that while an application may 
be prima facie in all respects in accord¬ 
ance with law, as having complied with 
all required legal formalities, it need not 
cease to be so merely because it suggests 
that the Court should take a step which 
will certainly in the result aid it to get 
its decroe executed where it oould by no 
moans execute it for itself, such step cer¬ 
tainly not contravening any express pro¬ 
vision of the Statute Law, or conflicting 
with any principle of law, merely be¬ 
cause the Court is not expressly em¬ 
powered by statute to have recourse to 
that oxtranoous assistance. It is here 
that somo use might bo made of the 
words stop in-aid of." If it can be 
shovn, as it very easily can, that while 
unfortunately perhaps, our Courts are 
not expressly empowered to invoke tho 
co-operation of Native State Courts in 
the execution of their decrees, they 
impliedly aro, then recourse to that mo le 
of vicarious execution might very roa 
sonably bo hold to be a “step in-aid" of 
execution oven if, on tho extremely tech 
meal view which has found favour this 

ought not in verbal striotnoss bo ox-cu 
tion. 


providos for t he execution of deero-M of 
the Courts of Nativo States by our Courts 
there is no corresponding provision om ’ 
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powering our Courts to send their decrees 
ns of r>g‘ t for execution to the Courts of 
a Native State. I entirely neglect S. 45 
which really has no hearing upon the 
point under consideration. Now what is 
the reason for this ? A very plain reason 
indeed. If we were to examine the Civil 
Procedure Coda of any Native State, 
with whom reciprocity in this respect 
had been established, we should be pretty 
sure to find a provision there of the same 
kind as S. 43 of our Cole. Wo have no 
power to legislate for Native States, and 
feeling is so sensitive on these points 
that it is easily intelligible that ouf 
legislature would have refrained from 
inserting any provision in our statute 
which might have had the apppearance 
of asserting a right over the Courts of a 
Native State. The interchangeable use 
of civil machinery between British and 
Native State Courts is a matter of co¬ 
mity. But once arranged and understood, 
surely where the conditions exist, our 
Courts are intended to make use of it. 
pise what would he the sense of the Gov¬ 
ernment of Indii negotiating with Native 
States, and issuing notifications on the 
subject ? It is conceded, for the argument 
before us, that some time prior to the 
application, a political agreement had 
boon reached under which the Courts of 
the Sangli State wore to execute our 
decrees, and wo were to execute theirs. 
But if no British Court could, intra 
viros, send any of its decrees for execu¬ 
tion to ft Court of the Sangli State this 
agreement would be entirely unilateral, 
and for any advantage the British Courts 
were to have of it might as well not 
have boon made. 

Are wo seriously to suppose that the 
Government of India plays, and plays 
repeatedly, such a solemn farce as this ? 
It is perfectly well known that as so >n 
as our Courts are notified that they must 
execute the decrees of any given Native 
State Court, that Court in turn has under¬ 
taken to execute the decrees of our Courts 
the reason is the same in both cises. Such 
arrangements imply, because else they 
would never bo made, that in the judg¬ 
ment of the Government of India the 
Court or Courts of Native States, with 
which this decree ol reciprocity is estab¬ 
lished, can bo trusted to have attained a 
level of regularize 1 civil administration, 
which entitles them to bo admitted to 
the comity of our Courts. In particular 


cases our Courts may derive a9 much or 
oven more actual advantage from the 
agreement, but it is certain that it never 
would be made, without assurance that 
the administration of civil justice in the 
Native Courts concerned was sufficiently 
developed to make it interchangeable, in 
these matters of procedure at any rate, 
with our own. 

When, then, as the result of agreement 
between the British Government and the 
Government of any Native State, we find, 
as we do in this caso, that our Courts are 
informed that the Courts of the Sangli 
State will execute their decrees, and our 
Courts are directed to execute the decrees 
of the Courts of the Sangli State, can it 
be seriously contended that an applica¬ 
tion by a decree hoi ler, whose debtor has 
little or no property outside the jurisdic¬ 
tion of the Sangli Courts, to one of our 
Courts to seu 1 its decree to the Sangli 
Court for execution, is not in accordance 
with law ? And if in accordance with 
law, using the words here in a wide na¬ 
tural sense, then again can it ho seriously 
thought that such an application does not 
invite the Court to which it i9 made to 
take a stop -in-aid of execution ? For 
what will bo the result ? It is certain, 
and no one disputes this, that if the ap¬ 
plication is acceded to, the Sangli Court 
will execute the decree if it can. If it 
does, it will as surely notify the result to 
the Bolgaum Court and pro tanto the lat¬ 
ter will have been aided in execution so 
effectively that it will lie under no fur¬ 
ther need or duty to exert itself in the 
matter. In fact, then, it i9 too clear to 
admit of argument that the application, 
being acceded to and acted upon, will 
have aided the execution of the decree. 
Absolutely no distinction, further than 
verbal distinctions which are so<>n seen 
to be little better than verbal quihiles, 
can ho drawn between tho conoreto re¬ 
sults of an application to transfer a decree 
for execution to a Court bound by tieaty 
to execute, and a Court of our own, pro¬ 
vided for in S. 39. If the latter is a 
step in aid of execution, then so assu¬ 
redly is the former, if we look at tho 
sense and tho substance of the thing and 
not merely at the letter and the niceties 
of a hypercritical verbal analysis. 

It is true that British Courts, execut¬ 
ing their own decrees in British terri¬ 
tory, are restricted to the modes pres¬ 
cribed by the British Statute Law. It is 
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permissible to doubt whether this can be 
prodioito 1 with rigid literalism of certain 
extended and derivative modes of execu¬ 
tion oursile British territory. In this 
connexion it is well to remember, what 
is so often forgotten in this and many 
other wider and more important con¬ 
nexions, that the conditions under which 
all forms of administrat ion, judicial as 
yoll as executive, are carried on in India 
are unique and cannot be paralleled in 
the history of any other country or in 
the development of our own by way of 
what are now almost entirely the self- 
governing dominions Dotted about and 
enclosed in British India, will ho found 
a greut numl er of Native States, many of 
them very small. It is no uncommon 
thing to hud a single village under a 
foreign rule, entirely surrounded by 
British territory. The Native State of 
which the village forms a part, and from 
winch it is thus isolated, may lie at a 
considerable distanco. if hv the Native 
State hero 19 meant its capital. All over 
large parts of our dominion we see 
foreign territory marching and intri¬ 
cately interlacing with it. A man may 

be resident in our territory and possess 
property worth Rs. 100 there, while' he 
possesses property woith a 1,000 rupees 
in the next vijlago. which is foreign ter¬ 
ritory and subject to the jurisdiction of 

foreign Courts If ho is sued in our 
Courts and a decree for, say R 8 . 500 i 9 
made against him, it is plain that the 
amount cannot he realized hy execution 
on his property within the British juris¬ 
diction. The jurist might say that the 
proper course would ho for the decree- 
holder to take his judgment to the 
foreum Court and make it the basis of a 
suit there. 

And that doubtless would he so b e t- 

r«Tni ( ! r ‘ il f D , :°;r er9,8uch - for °**mpio, 

as Lngland and Franco. But to avoid so 
forma! and tedious a procedure, in the 
sprcal circumstances, understandings 
have been come to hy which. f or pnr 
poses of execution, our Courts accept and 
execute the decrees of the foreign Courts, 
at tho.r very doors, and they in turn ao. 
copt and execute ours. Such are the 
actual Inets. J a there anything in them 
Inch makes the procedure, thus sane- 

tinned and followed in hundreds of cases, 

Utgal in tho sense of being “not in 
cca.rdanco w„|, law?” When in this way 
en.lrods of our decrees aro in fact exo- 


Bombay 239 


cuted hy foreign Courts on transference, 
cun it be said that transferring them for 
execution, under agreement, is not a 
step in aid of execution, or that thero is 
anything more than a distinction with¬ 
out a difference in altering the termino¬ 
logy and saying that in all the-o eases 
our Courts do not transfer their decrees 
for execution hut merely gen 1 all neces¬ 
sary papers lor realization of the decreed 
property ? That is the real point. Now 
this again must he borne in mind, that 
when our statute empowers one of our 
own Courts to transfer its decree for exe¬ 
cution to another of our own Courts, the 
latter is hound to accept and execute it 

precisely as the transferring Court would 
have done had the property been within 
its control. The same duty is imposed, 
the sains modes are prescribed, tli 3 exe¬ 
cution must he subject to exactly the 
same restrictions. But how cm any such 
terms h« imposed upon a foreign Court? 
Is not here a suflioient reason f.» r the 
omipsion upon which the conclusion of 
the Puhjil, Chief Court, and the Madras 
High Court rests? If it h e once conce¬ 
de! that, owing to special local conditions 
the common rules of international law 
are relaxed by diplomatic arrangement 
in many parts of India, we come in sight 
at once of a satisfactory ground upon 
which to distinguish execution proceed¬ 
ing against property in, and property 
outs'do, the jurisdiction. By what are 
commonly called political, hut aro really 
rather in the na‘ureof diplomatic arrange¬ 
ments, the 1 liter property can he made 
available for the satisfaction of the 
deorees of our Courts directly and with¬ 
out the need of filing a fresh suit in the 
foreign Court hy the simple expedient of 
sending rho British Court’s decree to the 
foroign Court for execution. It is true 
that our Statute can contain (logically) 

no provision for this mole of execution 
corresponding precisely with S 39 f or 
the reasons already givon. But is’that 
any reason for saying that this is not a 
mole ot execution, essentially i n ac 
oordance with law, and certainly most 
effective in the direction of working out 
vicariously the execution of the decree? 

Whero therefore, wo find a well re¬ 
cognized and authoritatively e-tablishod 
system in actual operation, ns we do. for 
lev\mg execution under decrees of our 
own Com ts upon property outside their 
jurisdiction through the agency of foroign 
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Courts, there should be no insuperable 
difficulty in giving, within these easily 
intelligible limits, a slightly extended 
meaning to “execution” and so bringing 
the law into conformity with sense and 
facts of every day experience. If the 
needs of precise verbal accuracy, the 
needs of legal technicality, overriding all 
other needs, really are so imperative, let 
the “execution” mentioned in Art. 182 
still be regarded as the execution of the 
Court which passed the decree, but let 
it also be permitted to call in aid the 
mnchinery of a foreign Court bound by 
reciprocal agreement with it, to aid it in 
completing that ex :cution. It is true 
that, as soon as that aid has been invok¬ 
ed, our Statute cannot regulate the mode 
in which the foreign Court will proceed 
to execute. That mode may differ in 
minor points from the mode prescribed 
by our Statute, but it may be confidently 
anticipated, in minor points only. Be¬ 
fore reciprocal agreements of this kind 
are made, a substantial agreement in 
procedure will have been proved that is 
to say no such agreements would be made 
by our Government with foreign Courts 
whose methods of execution were purely 
arbitrary, barbarous and inhuman. Nei¬ 
ther the Punjab Chief Court nor the 
Madras Iligh Court appears to have ques¬ 
tioned the propriety of our Courts send¬ 
ing their decrees, under suoh agreements, 
to foreign Courts. They split however 
upon a verbal hair. Doing so is not 
taking a step in execution but merely 
taking a stop to obtain realization of the 
decreed property. 

If that is the only theoretical distinc¬ 
tion, while in faot we know that hund¬ 
reds of our Court’s deoroes have been 
for years oxeouted in this manner, we 
should muoh prefer to look to and give 
olfoct to the spirit, and discard the letter 
even if it bo necessary to discard the 
letter. Such extension, however as wo 
would here give to tho definition agreed 
upon by the Punjab Chief Court and tho 
Madras High Court, does not, in our 
opinion, necessarily violato tho lotter of 
Art. 182, provided that it is confined to 
proper cases, oases, that is to say, of 
foreign Courts into reciprocal engage¬ 
ments with which for tho execution of 
decrees our Courts have, through tho 
diplomatic intervention of our Govern¬ 
ment and of course with its sanotion, 
formally entered. Tho case before us is 


the case of a foreign Court whioh has 
agreed to execute our decrees, in con¬ 
sideration of our Courts executing its 
decrees. And our Courts have been in¬ 
formed of that agreement. In every case 
of that kind we see no reason to hold 
that an application, well founded, to 
our Court to transmit its decree for 
execution to a foreign Court is not 
within the letter, as it most surel>| 
is within the sense and spirit of Art. 182 J 
Heaton, J. —We are dealing with an 
application to execute a decree. Whether 
or not it must be dismissed astimebarred 
depends upon the effect of an application 
to the decretal Court to send the decre- 
for execution to a Court in a Native State 
other than a Court of the kind described 
in S.45, Civil P. C. This is the whole 
point in the case. The lower Court deoide- 
ed that such an application did not make 
a fresh starting point of the kind enumera¬ 
ted in Art. 182 to the Schedule to the 
Limitation Aotand dismissed theapplioa- 
tion as timebarred. In so doing he followed 
tho decision in Nawab Saadat Ali Khan 
v. Nawab Muhammad Ali Khan (l). 
The point has very recently been dis¬ 
cussed by a Full Bench of the Madras 
Iligh Court in the case of Pierce Leslie fc 
Co. Ltd. v. Perumul (2). The arguments 
are fully stated in the judgments in that 
case. But as we find ourselves unable to 
agree in the final conclusion arrived at by 
the Judges of the Madras High Court, I 

set out briefly the reasons which appeal to 
my mind. I fully agree that an applica¬ 
tion, such as we are dealing with, is not 
an application for execution, for it oannot 
bo brought under R. 11,0.21 of the Code; 
and that it is not within the meaning of 
the words “applying...for execution” used 
in Art. 182, Lira. Act. But is it not an 
application in accordance with law to the 
proper Court to take some step-in aid of 
execution? It is conceded in the Madras 
case, in my opinion quite rightly, that 
the application is in accordance with law 
and to tho right Court, and all that re¬ 
mains to bo considered is whether it is an 
application to “take a stop in aid of exe¬ 
cution.” I understand the Madras Judges 
to hold that by “execution” hero is meant 
such execution as is provided for by the 
Civil Procedure Code an J for tho sake of 
argument I will concede this, though not 
convinced that it really is so. But conced¬ 
ing it for the sake of argument, there still 
remains to bo considered the effect of the 
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words “to take some step-in-aid of execu¬ 
tion.’’ 

I will test the matter in this way: 
suppose that as the result of ao applica¬ 
tion to send a decree for execution to a 
Native State Court satisfaction in whole 
or in part of the decree is obtained, a3 
does in aotual practice frequently happen. 
I feel quite confident that such satisfac¬ 
tion would bo recognized by the Court 
which mado the deoreo. That Court 
would not permit its own processes to bo 
used to recover over again from the judg¬ 
ment-debtor what had already been re¬ 
covered fron him in the Native State. So 
satisfaction of the decree would in such a 
case have been actually aided. What 
aids the satisfaction of a decree in such a 
manner aids its execution, even though 
the latter word be used in its strictly 
technical sense. For, however you use the 
word, evon in its most technical sense, 
execution by the decretal Court is aided 
by the doing vicariously of what is that 
Court's business. 

It is the business of the decretal Court 

to execute its own decrees and the Court 

is given very comprehensive powers to 

elfect its purpose. It is true that the 

Court does not go about executing decrees 

of its own initative; it waits to be set iu 

motion by the decree-holder; nevertheless 

the business of execution is tho Court’s 

business, so that anything which assists 

realization of tho decree is an ni l to the 

Court, and moreover an aid in execution, 

for something is done for the Court which 

othorwise it might lie called on to do for 

itself “in execution.” It follows that an 

application to send tho decroo to another 

Court is an application to take a stop-iu- 

tiid of execution. This conclusion, it seems 

to mo, is in accordance with tho spirit as 

well as tho letter of the law, for tho law 

intends that rcnsonahlo diligence on the 

part of a decree-holder in getting in tho 

fruits of his decreo should be rewarded 

uot penalized Therefore, in my opinion, 

this appeal should bo allowed with co-ls 

and the lower Court should bo directed to 

proceed w.th the Darkhast according to 
law h 


G.I'./r.K, 


Apr cal allowed. 
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Beaman and Heaton, JJ. 
Sidramaya Ghanitaya Kudal —Peti¬ 
tioner-Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Appln. No. 211 of 1917, 
Dcoided on 25th September 1917. 

* (a) Criminal P. C. (18981, S. 439—Ex- 
punging remarks—High Court has no power 
lo direct subordinate Courts for deletion 
of objectionable passages. 

There is no provision iu tho Code of Criminal 
Procedure empowering a High Court to direct 
Subordinate Courts to delete any passage in a 
judgment which has once been duly signed and 
delivered. ' [p 243 C 2] 

(bl Criminal P. C. (1898), S. 439 —Appre¬ 
ciation of evidence — Concurrent findings of 
fact Decision is not set aside in revision. 

The High Court is reluctant to exorcise its re- 
visional powers where a quostiou of fact lias been 
answered upDn an appreciation of evidence, and 
very rarely where there are concurrent findings. 
It would interfere still less at the instance ot a 
CD noli Hint whoss complaint has beeu held 
proved but whoso conduct has been animadverted 
upDn by the lower Court. [P213C ll 

# <c) Criminal P. C (1898), S. 439- 
Powers of High Court — Interference at in¬ 
stance of person not sentenced except in 
very exceptional circumstances. 

The High Court will not interfere in revision 
ou the ground of preventing irreparable injustice 
at tho instance cf one who has notbion convicted 
and sentenced, b?fo '0 being patched that the 
case is exceptionally 6trong and that no other 
mcaus can possibly avert a grave miscarriage of 
justice. ^ [P 211 Cl] 

*S\ M. Kaikini — for Petitioner. 

•S’. S. Patkar —’for tho Crown. 

Beaman, J. This application raises 
a novel point. The petitioner, ' formerly” 
a Police Ollicer, according to his own 
cage, was deputed to investigate a charge 
against one Rulrappa for disposing of 
hi9 ninor daughter Iluchi for purposes 
of prostitution under S. 372. I. P. C. In 
tho course of his investigation lie says 
that he ohtaine 1 information that one 
Annappa was to visit tho girl Iluchi who 
ha 1 by that timo attained her majority, 
and that in consequence ho went to ths 
house then occupied by herself and her 
mother in the middle of the night. 
There ho alleged that ho was set upon by 
tho accused who confined him in a room 
and when ho escaped caught him, as- 
saultod him and dragged him back and 
further confined him. lie charged all 
the accused persons under Ss. 34 2, and 353 
!• 9* obvious that in order to 

establish tho chargo under S. 353 the 
prosecution would have to show that the 
petitioner, when attacked, was acting in 


1918 P/31 X 32 



242 Bombay Sidramaya v. 

the discharge of his duty. The trying 
Magistrate held that this was not proved. 
The defence was that the accused persons 
detected the petitioner in the house at 
the dead of night bent upon the commis¬ 
sion of an offence. That was r.ot per¬ 
haps their first defence, but it appears to 
have been that part of it on which they 
most relied during the later stages of the 
trial. This again was held not proved 
and the trial Magistrate convicted the 
accusol under Ss. 342 and 352 instead of 
under R. 353. 

The accused persons appealed to the 
Sessions Judge. Tho petitioner’s com¬ 
plaint here is that ho was net allowed in 
that Court to prove that he went to 
lluchi’s house that night on duty. Tho 
learned Sessions Judge, finding that the 
accused had been acquitted under S. 353, 
very naturally and very properly told 
the Public Prosecutor that he did not 
desire to hear him argue that part, of the 
prosecution case. Me still however had 
to consider the defence of the accused, 
viz., that tho petitioner had gono to the 
house in order to commit someotYenco 
therein. It is therofero very clear that 
tho object with which tho petitioner 
went to lluchi’s house that night was a 
fact substantially in issue and ono which 
tho Sessions Judge was bound to consider 
cud upon which bo bad to como to a con¬ 
clusion. lie again found that tho allega¬ 
tion of tl'O accused that tho petitioner 
went to the bouse with tho intention of 
committing some r flonco was not proved, 
but bo remarked in the courso of bis 
judgment that on a perusal of all t.hc 
evidence bo could not doubt that tho 
petitioner went to tho heugo to havo 
sexual intercourse with lluohi. The re¬ 
sult was that the Sessions Judge con¬ 
firmed (lie convictions and sentences np- 
pealed against. 

That was in the year 1915. Tho 
petitioner's present complnub is that 
owing to the conclusion reached by 
Ifio learned Sessions .ludgo that the 
petitioner bad gono to the house in 
order to have sexual intercourse with 
Huchi and the expression of it in tho 
learned Sessions Judge’s judgment, be has 
been dismissed from tho police and 
sufiered very eeriousdamage and grievous 
wrong. Me accordingly applies to us 
under B. *139 to delete the paseuge of 
which bo complains from tho judgment 
of the learned Sessions Judge. We need 
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not dwell upon the time which has 
elapsed, because we may accept the 
petitioner’s explanation that .that has 
been occupied in endeavouring to excul¬ 
pate himself in tho eyes of his depart¬ 
mental superiors. Me has however en¬ 
tirely failed and as a last resort prays 
us for this relief. 

On the face of it this is a ground of 
the utmost rarity, if indeed it has ever 
been suggested before for the exorcise of 
our revisional powers under S. 439. 
When wo granted a Rulo, wo expressed 
serious doubts whether wo had any 
jurisdiction, but left that point to be 
argued on the Rulo. It has been urged 
on behalf of the petitioner that this 
Court has jurisdiction under Ss. 439 and 
423, Cl. (d). Under S. 439 tho Court 
has all the powers conferred upon a 
Court of appeal by S. 4 23, and amengst 
thoso powers Cl. (d) confers powers 
upon appeal Courts to make any amend¬ 
ment or consequential or incidental ordor 
they may tee fit. It is a matter of very 
considerable doubt whether what we 
aro nked to do on this rulo really falls 
within tho scope and intention of Cl. (d), 
R. 423. Without expressing any defi¬ 
nite opinion upon that question, it is 
sufficient to stato tho point as ono which 
has been raised and argued beforo us 
and might upon a more suitable occasion 
need further consideration and decision. 
In tho present caso however bearing in 
mind the facts which have already been 
set forth, we do not see how tho peti¬ 
tioner can put tho merits of this appli¬ 
cation higher than could a convict who 
had been found guilt y upon an apprecia¬ 
tion of ovidence. It is truo that it can¬ 
not bo said with strict a curacy that 
thero is a concurrent finding of^both 
Courts upon tho question of fact, with 
what object did tho petitioner go to 
Iftichi's house that night?” The trial 
Magistrate contents himself with holding 
it disproved that the petitioner went 
thero on duty and further that lie vyas 
not Micro with the object of committing 

anv offence. , 

The Sessions Judge goes further and 

on a consideration of all the evidence 
gives his opinion to he that the petitioner 
undoubtedly went to tho house to visit 
tho prostitute Huchi. Now assuming 
that th»t had been the ground of a con¬ 
viction and that tho person convicted 
had been dissatisfied, would tho lact9 
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have warranted us in interfeiiug in the 
exercise of our revisional powers? Speak¬ 
ing most generally this Court is reluctant 
to exorcise those powers where a ques¬ 
tion of fact has been answered upon an 
appreciation of evidence, and very 
rarely indeed where there are concurrent 
findings. Here although, as 1 have said, 
the findings are not strictly speaking 
concurrent; w lieu wo read the trying 
Magistrato’8 judgment, there can Lo no 
doubt, but that his view was substan¬ 
tially the same as that of the Sessions 
Judge. Thus where this Court would 
be extremely reluctant to interfere in 
the case of a person convicted and sen¬ 
tenced to imprisonment, we are asked 
to do so in the case.of a complainant 
whose complaint has been hold proved, 
hut whoso conduct has been animad¬ 
verted upon in the one point which ho 
now makes the ground of this apfdica- 
tion. Doubtless wore the case one in 
w hich we wore convinced that the ques¬ 
tion of fact had been wrongly answered 
and that otherwise irreparable injustice 
had been done, wo should havo had to 
concern ourselves very deeply with the 
question of jurisdiction. For then, al¬ 
though the case would have been very 
unusual in its results, it would have 
been closely analogous to tho common 
class of casc3 in which this Court docs 
inlurfero to correct othorwieo irreparable 
injustice. 


But as far as wo can see, tho solo 
ground of complaint upon which this 
petitioner cau rely is that tho Public 
Prosecutor was not allowed to re argue 
tho question of tho objoct with which 
tlm petitioner wont to tho houso that 
night for tho purposes of making good 
a charge under S. 353. Although he was 
not allowed, end certainly could not 
have been allowed, to argue this matter 
BuUtantively in his own favour, ns 
agmmt tho theory upon which the 
accused based their defence, it must have 
been by implication, at any rate argued 
and considered, before that defence 
could have been dismissed. We car 
entertain no doubt, but that it was fully 
present to tho mind of tho 1 car nod Sos. 
sions Judge and that every consideration 
hearing upon it and legitimately tc 
be drawn from tho ovidonco was duly 
weighed before ho wrote tho sentence oi 
which tho petitioner complains. 

That being so we do not fool that 


there are any' real merits in this applica¬ 
tion, or that even if wo had jurisdiction 
to make such ao ordor ns that which wo 
are asked to make, we ought to do it. 
Upon that point it is only necessary to 
add that there is no provision in the 
Code empowering High Courts to direct 
Subordinate Courts to delete any passage 
in a judgment which has onco been duly 
6igDed and delivered. We are told that 
acaseof the kind has occurred in Calcut¬ 
ta and that the Calcutta High Ccuit di¬ 
rected its own Registrar to delete certain 
passages of which it disapproved in the 
judgment of the Sessions Judge. The 
grounds for such action were obviously 
altogether different from thoso upon 
which tho petitioner ban pressed his pra¬ 
yer upon us. We have not looked into 
that case, hut doubtless it would be found 
that the passages which the Calcutta 
High Court ordered to ho deleted were of 
a scandalous character, ond even so the 
mode adopted by the High Court of cor¬ 
recting that impropriety was one which 
it probably considered itself empowered 
to adopt iu virtue of its inherent juris Ac¬ 
tion as a supremo controlling judicial 
authority’. Wo aro also referred to a 
caee w hich occurred in 1H04 in this High 
Court in which a ploador appears to havo 
complained to Bench consisting of the 
Chief Justico and Aston, J., of disparag¬ 
ing remarks made in a Presidency Magis¬ 
trate’s judgment. The learned Judges 
appear to havo entertained no doubt that 
they’ had jurisdiction, if the cneo were 
otherw ise a proper one, to deal with un¬ 
justifiable remarks of that sort in the 
judgment of a Court subordinate to this 
High Court. 

The order they’ actually made however 
was very different fiom that which wo 
aro asked to make hero and tho circum¬ 
stances of tho caso were altogether dif¬ 
ferent. It may' ho doubted whether, 
when or.co a Magistrate or a Sessions 
Judge Ims signed a judgment, ho could 
upon any further representation niter or 
review it, even upon u direction to do so 
by this High Court. S. 3G0, Criminal 
P. C.. is peremptory. Had wo therefore 
felt that there was any need for us to 
interfero on tho ground that otherwiso 
irreparable injustice would havo been 
done, probably our only course would 
havo been to ro-open this question of fact 
and as a soparato independent question 
como to our own decision upon it upon 
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the merits. That I believe has never yet 
been clone, at the instance of ono who has 
not been convicted and sentenced, in the 
exercise of our revisioual powers under 
S. 439; and before making a precedent of 
that kind we should have to be satisfied 
that the case was exceptionally strong 
and no other means could possibly avert 
a grave miscarriage of justice. Here we 
see no roason to apprehend any such 
consequences and we think that this Rule 
ought now to be discharged. 

Heaton, J. —I agree that the Rule 
ought to bo [discharged. Whether the 
particular passage in the judgment of 
the Sessions Judge which is objected to 
has really had so damaging an otleot upon 
the applicant as we are told, is a matter 
about which I do not feel quite certain. 
However it was open—no doubt is still 
open—to the applicant to represent to 
his superiors that in writing the passage 
which has been so constantly referred to, 
the Sessions Judge wontboyond what was 
really essential to the purposesof hisargu- 
ment and really expresse d an opinion of his 
own on the ovideuco, which had not been 
expressed at any rate in definite terms by 
the Magistrate who heftrd the witnesses 
and tried the case. If that way of put- 
ting the matter will bo of any service to 
the applicant he is at liberty, so far as I 
am concerned, to make use of it. But 
though the Sossions Judge expressed an 
opinion on this particular point which it 
was not essential for the purposes of his 
argument to oxpross in the terms ho 
used—for ho might have put it that it 
was not proved that the applicant wont 
to the house for an unlawful purpose 
and though the trying Magistrate had 
not expressed so dofinito an opinion, yet 
the opinion expressed by tho Sessions 
Judge was relevant to the matter which 
he was considering and ho was driven 
must have boon drivon by tho arguments 
to which ho had to listou to express an 
opinion in some form as to tho purpose 
for which tho jamadar went to tho house 
in tho middle of tho night. As that is 
tho state of things, it seems to mo that it 
would ho an extraordinary oxorciso of 
our powers, assuming that we possess 
them, to ordor that tho passage complain- 
ed of should bo deleted from tho judg¬ 
ment. 

That being so, it seems to mo wo must 
decline to interfere. On tho question 
whether wo have power to delete pass¬ 


ages from judgments of inferior Courts, 
I do not wish at present to express any 
definite opinion. I agree that the Rule 
should be discharged. 

G.P./R.K. Rule discharged. 
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Heaton and Shah, JJ. 
Ramrao N. Bellary —Applicant, In re 
Criminal Revn. Appln. No. 271 of 
1917, Decided on 12th November 1917, 
from order passed by Sess. Judge, 
Dharwar. 

❖Criminal P. C. (1898), S. 195 ( 1 ) (4) — 
Offenee committed before First Class Magis¬ 
trate— Application for sanction to prosecute 
— Magistrate transferred—District Magis¬ 
trate held to be proper Court to dispose of 
application. 

An offence of abetment of perjury was com¬ 
mitted during an inquiry into a murder case 
beforo a First Class Magistrate. Au application 
for tho grant of sanction to prosecute tho ao- 
cuscd was made to tho Magistrate, but before the 
application cjuld be disposod of tbo Magistrate 
was transferred and was su:ceeded by Second 
Class Magistrate who had not tho power 
to commit to the Court of Session. Before giving 
over charge the Fifst Class Magistrate sent 
tho pspors to tho District Magistrate, who 
granted the sanction required: 

Hel-1: that tho District Magistrate Lad juris¬ 
diction to dispose of tho application, inasmuch 
as ho was tho successor of tho First Class Magis¬ 
trate to tho extent that he had power to oommit 
to tho Court of Session, and was •‘such Court 
referred to in S. 195 (1) (b). Criminal H C 
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Weldon, V. V. Bliadkamkar and H. B. 
Oumaste —for Applicant. 

S. S. Pa Hear —for tho Crown. 

Heaton, J.—Tho applicant in this 
matter has a9kod us to sot aside tho 
auction given by tbo District Magistrato 
of Dharwar to prosecuto him for abetting 
;ho giving of falso evidence. On tho 
nerits of tho case we say nothing. But 
i question has been raised as to whether 
;hat District Magistrate had juris- 
liotion to make this order, a question 
<ho answer to which it is not so easy to 
jive. What happenod i3 this. Tho 
First Class Magistrato of Ranebonnur on- 
juirod into a case of murder and 
sommitted it to tho Court of Session. 
L nd it is in relation to tho proceedings 
>f this First Class Magistrates Court 
hat tho alleged offence was committed. 
3oforo tho alleged offence of abetting the 
riving of false evidence can 1)3 enquired 
nto bv a Magistrate, there must be a 
auction either of tho Court in jb eh 
core ponding tho proceedings in relation 
o which tho alleged offence was commit- 
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ted or of some Court to which that 
Court is subordinate. The Court before 
which the proceedings wore ponding 
when the offence, if any, was committed, 
was the Court of the First Class Magis¬ 
trate. But some time after the murder 
case had been disposed of by the Court of 
Session, and after a question arose as to 
whether sanction should be granted an l 
before that question was settled, the 
First Class Magistrate was transferred, 
and it seoms ho was succeeded in oflice 
by a Magistrate who had only a Second 
Class Magistrate’s powers and had not 
power to commit to the Court of Session. 
It seems to mo that the incoming Magis¬ 
trate had no power to grant sanction 
in this case for these reasons. 

We are dealing with a Court, and not 
with an officer. The Court cf the Magis¬ 
trate of Ranebennur which had power 
to commit cases to the Court of Session 
"'as not a Court of which the incoming 
Magistrate could take charge. For that 
reason the incoming Magistrate could 
not, in my opinion, succeed to any juris¬ 
diction relative to a case which had been 
committed to the Court of Session. 
This difficulty seems to have been anti¬ 
cipate] by the outgoing Magistrate, who 
before ho loft scut the papers to the 
District Magistrate. Tim latter took the 
matter on to his own file, issued the 
necessary notices, held an inquiry and 
gavo the sanction. It is argued that 
tiiis sanction was without jurisdiction. 
It see ns to mo that it was not without 
jurisdiction for this reason. There was 
somewhere a successor to the outgoing 
Magistrate in the Court which, as re¬ 
gards the lUnobonnur Taluka, had 
power to commit cases to tho Court of 
Session, and that successor to this Court, 
wherover ho might bo. would, in my opi¬ 
nion, ho tho Judge of tfie "suoh Court" 
referred to in sub-Cl. (b). Cl. 1, S. 195, 
Criminal I*. C. [ have alroady explained 
that this Court would not bo the Court 
of tho incoming Magistrate. It would 
bo either tho Court of tho Subdivision^ 
Magistrate or tho Court of tho District 
Magistrate. For either of them would 
have tlie power of committing to tho 
Court of Session cases occurring in the 
Ranebennur Taluka. and as either of 
them would have that power, it seoms 
to mo that either of those Courts would 
ho tho ' such Court", referred to and could 
grant tho sanction. 


It may bo said that in tho ordinary 
course of events cases in the Ranebennur 
Taluka which had to be committed to 
the Court of Session would go to tho 
Subdivisional Magistrate, and not to 
tho District Magistrate. That, no doubt, 
is true. In tho ordinary course of events 
they would go to the Subdivisional 
Magistrate. Nevertheless, tho District 
Magistrate had jurisdiction. Any such 
case might he sent to his Court and ho, 
could call for and himself deal with any 
such case, and as it happened, his was 
tho Court to which theso papers came 
and ho was the Magistrate who dealt with 
the matter. I myself am unable to see 
that it can properly he said that he was 
without jurisdiction to grant the sanc¬ 
tion. I am not at all sure hut that the 
jurisdiction could also I e upheld as be¬ 
ing based on a transfer of tho case to 
his own Court made by the District 
Magistrate in accordance with the powers 
lie possesses under S. 528, hut 1 prefer 
definitely to ba9e my conclusion on tho 
ground. This is that the District Magis¬ 
trate was clearly at least ono of tho 
officers on whom devolved the disposal 
of committal of cases iu the Ranebennur 
Taluka. So he was an officer who had 
jurisdiction to give sanction in this par¬ 
ticular case. As I have said we say 
nothing on the merits, and as the only 
point of law of any substance has been 
decided against tho applicant, we must 
discharge this Rulo. 

Shah, J.—I am of the same opinion. 

G.P III. K. Rule discharged. 
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Beaman and Heaton, JJ. 

Vishnu Naraynn Vaidya —Appellant. 

v. 

District Deputy Collector, Kolaba — 
Respondent. 

First Appeal No. 2 of 1915, Decided 
on "2nd October 1917, from decision of 
Asst. Judge, Thuna, in Reference No. 1 of 
1912. 

(a) Ancient Monuments Preservation Act 
»7 of 1914), Ss. 20 and 21 — Purchase of 
moveable antiquities—Market value —Ascer¬ 
tainment of — S. 21 applies — Only K uide — 
Land Acquisition Act (1 of 1894), S. 20. 

Section 21 applies to the purchase of moveable 
antiquities or relics and the compensation which 
may have to be paid for incidental damage caused 
by the removal or protection of such objects of 
historical interest cr art value. In ascertaining 
the market value of such moveable antiquities and 
the amount of compensation to be paid to adji- 
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cent owners for acts done undor the Act, such 
acts being indicated and by implication defined 
in S. 20, only the provisions of tbo Land Acquisi¬ 
tion Act enumerated in S. 20 are to guide the 
Court. [P 24G C 1] 

(b) Ancient Monuments Preservation Act 
(7 of 1914), S. 10—Acquisition of immovable 
property under S. 10 — Award by Court — 
Appeal lies under Land Acquisition Act (1 of 
1894), S # 54. 

Whore however Government is actually acquir¬ 
ing immovable property under S. 10, Ancient 
Monuments Preservation Act, the owners of the 
property have the full rights which they would 
have undor the Land Acquisition Act, including 
the right to appeal to the High Court from an 
award of Court provided by S. 54 of the latter 
Act. [P 246 0 2] 

Kanin and S. D. Joglekar for Appel¬ 
lant. 

S. 8. Pa that —for Respondent. 

Beaman, J. —The Government Pleader 
raised a preliminary point lhat no appeal 
lay. Ho relied on the terms of S. 21 and 
argued that the enumerated sections of 
the Land Acquisition Act exolude, and 
designedly exclude, Ss. 53 and 51, which 
sections confer the right of appeal. On 
a careful consideration of tho scheme of 
the Act as a whole, we aro of opinion 
that tho answer to this question depends 
upon whether tho case before us falls 
proper 1 y within S. 10 and if so, whothor 
tho lorms of that section aro in any wise 
a (Toe tod or controlled by the enumeration 
of certain sections of tho Land Acquisi¬ 
tion Act in S. 21. There is no doubt hut 
that, tho case heforo us is a case of acqui¬ 
sition under S. 10. Whore that is so, 
tho mode of ascertaining tho value of 
tho property acquired is that of tho Land 
Acquisition Act without any qualifica¬ 
tion whatever. Tho wholo of tho Act 
therefore appears to us to bo imported by 
reference in dealing with c\so3 of acquisi- 
tion undor S. 10. S. 21 clearly applies 
to tho purchase of movoiblo antiquities 
or rolics and tho compensation which 
may havo to ho paid for incidental da¬ 
mage caused by the removal or protection 
of such objects of historical intorost or 
art value. In ascertaining tbo markot 
valuoof such movoablo antiquities and the 
amount of compensation to ho paid to 
adjacent ownors for acts done under this 
Act, such acts, we think, boing oloarly 
enough indicated and by implication de¬ 
fined in S. 20, only tbo provisions of tho 
Land Acquisition Act enumerated in S. 21 
aro to guide tho Court. It is difficult 
to understand why the right of appeal 
conferred by Ss. 53 and 51 was taken 


away in such cases, since the enumerated 
sections do include S. 18 which gives at 
any rate a right of appeal from the pur¬ 
chasing olficor to tbe Civil Judge. As¬ 
suming however that it was the intention 
of tho legislature to exclude appeals in 
all cases of ascertaining the market value 
or amount of compensation undor S. 21, 
wo see no reason why the right of appeal 
distinctly conferred in all cases falling 
properly under S. 10 should thereby havo 
been intended to he taken away. The 
sections deal with quite different classes 
of objects and it is reisor.able to suppose 
that where tho Government was actually 
acquiring immovable property under 
S. 10, it intended tho owners to havo tho 
full rights which they would havo under 
tho Land Acquisition Act. Wo are 
therefore of opinion that an appeal lies. 

Upon the merits, speaking for myself, 

I havo little or nothing to say. It is 
always vory diflicult in oases of this kind 
to find any solid ground upon which to 
base an accurate estimate of the market 
value of proporty of this peculiar kind. 
Tho learned Judge below has endeavoured 
to find out tho ordinary market value of 
such land as is not covered by theanciont 
monuments themselves and given the 
ownors compensation upon that ba9is. 
Then as regards tho monuments them¬ 
selves ho has computed their valuo as old 
masonry. Aftor some consideration, al¬ 
though such a mode is open to obvious 
sentimental objections, I doubt whether 
a valuing Court situated as an Acquisi¬ 
tion Officer is or a Court sitting in appeal 
upon bis decision could make any other 
calculation or introduce any other factors 
than those to which tho Court bolow lias 
confined itsolf. Eliminating all other 
considerations which might be urged in 
support of putting an artist ic or senti¬ 
mental value upou any monuments which 
it was thought dosirablo to presorve 
under this special Act, l think that wo 
have no sullioiont reason to interfere with 
tho decision arrived at by the lower 
Court. It would theroforo confirm the 
decree of that Court. Tho appeal is 
dismissed with all costs upon tho appel¬ 
lant. 

Heaton, J.—I concur. 

o.p./ii.K. Appeal dismissed. 
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Beaman and Heaton, JJ. 

Dattu Nana Paivar an<3 others —Ac¬ 
cused—Appollants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 284 of 1917, De¬ 
cided on 19th September 1917 from deci¬ 
sion of Soss. Judge, Satara. 

Pena! Code (I860), Ss. 300 and 326- 
Mutual stone throwing—Stone hit rupturing 
liver—Wound also inflicted with sword on 
leg—Death due to effects of injury caused 
by stone—Accused is guilty not of murder, 
but causing grievous hurt by dangerous 
weapon. 

In a mutual stono-throwing between the do* 
ceased*8 party and the accused started by the 
former, a stone bit the deceased and ruptured his 
liver. As ho lay on tho ground, U t ono of tbo 
accused, came forward with a sword and struck 
him a blow which caused a serious wound on too 
deceased s 1<?£. Tho deceived ultimately died 
from tho effects of tho injury caused by the stone. 

Jfcld: ( 1 ) that tho accused could not bo con- 
■yicted of murder iuusratich p.s they wero acting 
in self-defence; there was no intention to cause 
<1 atb, and it was not known who throw the f \tal 
jjlonc; (2) that D. was guilty of causing grievous 
hurt by a dangerous weapon. fp 218 C 1 

Y. N . Nandkarni and K. II. Kelkar — 
for Accused. 

8. S. Palkar —for the Cro%\n. 

Heaton. J.— In tl iis case three persons 
■wore charged and tho charge arose out of 
tho following incidents: 

There was a long standing onmity 
existing in the village of Doth in tho 
Satara District between ono Krishna and 
his party and certain other villagers. 
Coming to recent history the day before 
this particular offonco occurred, some 
roembors of tho party opposed to Krishna 
wore beaten. On the following day two 
of tho accused in this case, Dattu 1 and 
Oanu 2 and a third person named Manku 
v.'ho is said to have absconded, had an 
altoroation with Krishna in the bazar. 
Thereafter Krishna went to his field 
whore his father was and from tho field 
tho fathor, Gopala, and Krishna with liis 
brother Vishnu and two others procoeded 
to tho village, and as thoy get into tho 
village, thoy encountered a party of 
which Dattu, Ganu and Manku and a 
fourth person were members. Thoy throw 
atones at this party and to some oxtenb 
at any rate forced them hack. Tho stone- 
throwing became mutual and Gopala, 
who sooms to havo somewhat incautiously 
exposed himself, was struck by a stone, 
which must have boon of considerable 
weight and thrown with a goo 1 deal of 


violence because it ruptured his liver and 
ultimately caused his death. He fell 
down and as he lay on the ground, Dattu 
came forward with a sword and struck a 
blow which caused a very 3erious wound 
in Gopala’s leg. These facts are now 
practically undisputed, and in respect of 
them Dattu was charged with the murder 
ofGoprla.aud Ganu with abetting that 
same murder. They were both charged 
with attempting to commit tho murder 
of Krishna, and a third aocus3d named 
Chuniial was charged with conspiracy. 
Ohunilal has been ucquittol and we are 
not hero concerned with tho case against 
him. Both Dattu and Ganu havo been 
acquitted of the attempt to murder 
Krishna and so wo aro no longer parti¬ 
cularly concerne 1 with that part of tho 
case. Both have been convictol in res¬ 
pect of the murder of Gopala and both 
havo boon sentence 1 to transportation for 
life and both have appealed. 

Putting aside for a moment tho wound 
inflicted on Gopala by Dattu with a 
sword and confining my attention to tho 
blow from tho stono which was what 
actually cause 1 Gopala’s devh, the salient 
fact s are these: No one knows who throw 
the stone, though no doubt it was thrown 
by ono of tho party of which Ginn and 
Dattu were members. Tho stone-throw¬ 
ing was begun by Krishna’s party and in 
tho beginning they seem to havo had tho 
host of tho encounter. So far as I know, 
when you have a stone throwing of this 
kind, tho causing of death is an unusual 
incident and tho nets done in oncounters 
of this kind are not, it. seems to me. to ho 
regarded as likily to result in injuries 
which cause death in the ordinary course 
of nature; so that from stone-throwing 
of this kind by itself it is, it seems to me, 
very difficult, if not impossible, to infer 
any intention to kill. In this case how¬ 
ever it is alleged by tho prosecution that 
tlioro was a delinito intention cn tho part 
of Ditto and Ganu and thoir company to 
kill Krishna or possibly ono of Krishna’s 
associates. There is evidence which scorns 

to ho credible that Dattu and Ganu and 

two other men wore parading tho vil¬ 
lage, two of thorn with swords and 
ono with an axe, and that they wero 
on the lookout for Krishna’s party. 
If one could safely infer from this that 
Gauu's party was, as ono may put 
it. out to kill, thou tlioro would bo 
no difficulty in concluding that tho doath 
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of Gopala in pursuance of this purpose Dattu, the appellant, to a conviction under 


was murder. The Sessions Judge, who con- 
victod these men of murder, does seem 
to have come to the conclusion that 
Dattu’s party was out for a murderous 
purpose; although he also finds that the 
promiscuous stone-throwing was begun 
by Gopala’s party; that the initial act of 
aggression was not by the accused; and 
that the stone-throwing by the accused's 
party was an act of defence against an 
attack of Gopala and his partisans. These 
facts being so, I feel that I cannot with 
any confidence accept the conclusion of 
the Sessions Judge that Dattu's party 
was collected for and was animated by a 
murderous purpose. It may have been 
so. But seeing—and the evidence seems 
to show this clearly—that they were on 
the look-out for Krishna’s party and 
were anticipating an attack from Kri¬ 
shna’s party and that their anticipation 
was realized, it seems to mo to bo quite 
as likely that they were assembled for 
purposes of defence and that it was for 
purposes of defenco that they replied to 
the stone-throwing. I therefore am unablo 
to fellow the Sessions Judge to the con¬ 
clusion that undoubtedly Dattu’s party 
was animated by a murderous intention. 

I can therefore in this case only treat 
tho death of Gopala arising out of the 
stone-throwing as an unfortunate acci¬ 
dent, and I cannot consequently support 
tho conviction of Dattu and Gann for 
murder in respect of the death of Gopala. 
But it is proved that it was Dattu who 
struck Gopala with a sword as bo lay on 
the ground and inflicted a very sorious 
wouud. It may bo that this wound 
accelerated tho death of Gopala. But 
I greatly doubt whether that circum¬ 
stance brings tho caso within Expl. 1, 
S. 299. I. P. C.. and 1 think that tho 
only offenco of which Dattu can pro¬ 
perly bo convicted is that offonco which 
is established by tho facts relating to the 
injuries with the sword taken by them¬ 
selves. It cannot bo doubted, I think, 
in tho faco of the molical evidence, that 
the hurt inflicted was grievous hurt and 
it cannot bo doubted in the circumstances 
that Dattu must bo taken to have in¬ 
tended to inflict griovous hurt, because 
he must have intendol hurt of a very 
severe character and the hurt was inflicted 
with a cutt ing instrument by a savage blow. 
Therefore tho caso comes under S. 326, 

I. P. C. I would alter the conviction of 


S. 326, I. P. C., and having regard to 
the cruelty and ferocity of the attack 
I would leave the sentence of transporta¬ 
tion for life as it is. In tho case of the 
appellant Ganu, the conviction and sen¬ 
tence must be set aside and he must bo 
acquitted and discharged. 

Beaman, J. —I concur. The case of 
the second appellaut is one of great 
difficulty. It is not easy to say that the 
common object of the party to which these 
appellants belonged was to cause the 
death of Gopala or of anybody else. In 
cases of the kind the ascertainment of 
tho common object usually is one of very 
great nicety and hard to prove beyond 
reasonable doubt. If however we could 
bo certain that as a result of ill-feeling bet¬ 
ween Krishna and his relatives on the one 
side and Ganu and Dattu on the other, 
the party which assembled on the evening 
of the murder, consisting of four persons 
two of whom wore armed with swords 
and one with an axe, intended to attack 
Krishna and his relatives wherever they 
found them, it might be a reasonable in¬ 
ference—and an inference to bo drawn 
with some certainty— that if killing was 
not their conscious and definite purpose, 
their purpose at any rate was to inflict 
serious injury on some perron or persons 
and resist all opposition, were opposition 
olTerod, by force and at all costs. In 
view however of the grave doubt entor- 
tained by my learned brother upon this 
caidinal point and the reasons be ha9 
givon, I cannot but fee 1 that the case is 
one in which upon this delicate question 
there is a very real doubt the benefit of 
which must be given to the accused 
Ganu It is of course clear that if the 
intention of Ganu's party was not to 
attack, but merely to protect themselves, 
there would bo no caso at all against this 
accused. The death of Gopala was in 
fact, caused by a stone and there is no 
ovidonco to show who throw that stono. 
Apart, then, from the common inten¬ 
tion thoro is nothing to connect the nc- 
oused Ganu with tho murder of Gopala. 

I concur in bolding that Ganu must be 
acquitfod and I also agree in all that bus 
fallen from ray learned brother upon the 
case of appellant, Dattu. and I agree 
with the order which bo 1ms proposed 
in bis caso. 

O.P./R.K. 


Order accordingly. 
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Heaton and Shah, JJ. 

Punja Guni —Accused—Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Ref. No. 43 of 1017, Decided 
on 21st November 1917, made by Sess. 

Judge, lvanara. 

❖ (*) Merchant Shipping Act (57 and 58 
Viet. C. 60), S. 686—‘ Natural born Britith 
Subject" does not include subject of Native 
State. 

Tho expression “natural born British subject" 
in S. f>3G does not include a natural born subject 
of a Nativo Indian State. [P 249 C 2] 

(b) Admiralty Offences (Colo nial) Act (12 
and 13 Viet. C. 96), S. 1—"Sea" —Within— 

Meaning of S. 1, explained. 

The word "sen" in S. i means only that part 
of tho sea over which the admiral or admirals 
has or havo jurisdiction, that is to sav, terri¬ 
torial waters. [P 250 C 1] 

Code (I860), S. 4—Jurisdiction 
-Offence on high seas by subject of Native 
State—British Indian Courts cannot take- 
cognizance of. 

British Indian Courts havo uo jurisdiction to 
tr? a subject of a Native Indian Stato for an 
ofiouco committed on board a ship belonging to 
a subject of a Native State outside territorial 
waters. IP 250 0 2] 

Taraporcvalla , Bhaishankar , Kang a 
and Gird liar Lai— (or tho Junagadh 

ui P&lktir —for tho Crown. 

Heaton, J. Tho present matter has 
boen referred to us by the Sessions JuJgo 
of kanara in tho following circumstances: 

A subject of tho State of Junagadh in 
Kathiawar was arrested in Bombay and 

uocused of committing a serious otTcnco 

on a ship belonging to a Junagadh sub. 

ject on tho high seas somo eighteen mile 3 
or thereabouts from tho coast of tho 
Kanara District. Having been arrested 
in Bombay tho accuse 1 was takon to Kar- 
war. IIo was placed heforo tho First 
Glass Magistrate there and on tho point 
being raised that Magistrate hold that ho 
lial jurisdiction to enquire into tho caso. 

“assions Judge however doubtod 
whothor those proceedings wore foundel 
on any jurisdiction and has submitted 
tho caso to us for our orders ff wo find 
that tho Kanara Courts have not juris- 
diction, wo shall havo so to express our 
opinion and leave it to tho Magistrate fo 
discharge tho uccusod. It cannot ho 
doubted that somo Court somewhere has 
jurisdiction to try tin's offence. And see. 
mg that tho accused is a subject of tho 
Junagadh State and that tho ship or. 

«Inch the alleged olfenco is said to have 
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been committed belongs to a subject of 
that State and his not been registore 1 as 
a British ship, wo thought it proper 
to give notice to tho Junagadh State. Mr. 
Taraporevalla has appeared as counsel to 
ropresent tho State and lias put before 
us an interesting argument. But though, 
as I have said, there must he jurisdiction 
somewhere to try this oflonce, what we 
have to consider is whether tho Courts of 
the Kanara District havo such jurisdiction. 
The case is certainly not provided for 
either by the Code of Criminal Procedure 
or the Indian Penal Code. Tho offence, 
if any, committed is not territorially an 
offence under tho Indian Penal Code, nor 
is it an offence which is made triable hv 
any of tho provisions of the Criminal 
Procedure Code. Wo must therefore look 
olsewhere for a foundation for jurisdic¬ 
tion if such jurisdiction exists in tHe 
Kanara Courts. We have looked else¬ 
where, under the assistance afforded us by 
tho counsel for tho Junagadh State on 
tho one hand and tho Government Pleader 
on the other and we havo undoubtedly 
derived great assistance from their argu¬ 
ments. 

The most natural enactment, to turn to 
in tho first instance is no doubt tho Mer¬ 
chant Shipping Act. which is 57 £ 58 
\ ic. C GO. Tho pertinent section there 
is G8G which tells us that if tho ship 
wore a British ship, no doubt British 
Courts would have jurisdiction. British 
ship, is defined in S. 1 of the same Act 
and indubitably tho ship in this caso can¬ 
not be a British ship unless tho owner of 
that ship comes under tho head * natural 
horn British subject;” for ho does not 
con.o under any of the other heads. Wo 
Go not think tHat tho expression "natural 
horn British subject” in tho Merchant 
ShipiDg Act can ho read to include 
a natural horn subject of tho Juna- 
galh State. So far as our researches 
ha7e Gone, wo can find no suggestion in 
any caso dealing with the Statute law 
relating to, or the written law of, British 
India which brings a natural horn subject 
of the Junagadh State within tho meaning 
of tho expression "natural horn British 
subject. 

Whatever meaning these words might 
>oar in international or diplornatio mat. 
tors, it seoms to me that wo must treat 
them when used in tho Merchant Ship¬ 
ping Act us having tho meaning which 
appropriately attaches to them for tho 



250 Bombay Mari Parsu v. Empeior 


1918 


purpose of the written law of this coun¬ 
try. In that view they cannot include a 
natural horn subject of the .Tunagadh 
State. Then we have been referred to 
tho Admiralty Offences (Colonial) Act of 
1849, 12 & 13 Vic. C 96. It was sugges¬ 
ted, when this matter was first argued 
before us, that within the words of that 
Statute wo could find justification for 
saying that the Courts in the Ivanara 
District had jurisdiction. The words of 
that Act in Ci. 1 refer to a jurisdiction in 
regard to offences committed upon the 
sea and also to offences committed in any 
haven, river, crook or place. It also refers 
to the jurisdiction of the Admiral or Ad¬ 
mirals and the question arises as to whe¬ 
ther the word "soa” there used means 
onlv that part of the sea over which the 
Admiral or Admirals has or have jurisdic¬ 
tion or whether it means the soa gener¬ 
ally. If it means the latter, then sooing 
that the accused was found in India the 
Courts would have jurisdiction to deal 
with him. 

But if tho word “sea” therein used 
moans only that part of tho son ovoi 
which the Admirals have jurisdiction then 
tho Court would not have jurisdiction in 
this particular case; for Admirals have 
jurisdiction over tho soa within territorial 
wators and a ship at a distance of eighteen 
milos from tho coast is undoubtedly out¬ 
side territorial waters. Personally 1 have 
no doubt that tho word ‘sea ’ as use l in 
this Statute moans that portion of the 
sea over which tho Admiral has jurisdic¬ 
tion for two reasons, firstly the Act is 
described as au Act to provide for tho 
prosecution and trial in Ilor Majesty s 
Colonies of offences committed within 
tho jurisdiction of tho Admiral. That 
•description implies that tho Act is dealing 
onlv with places or with sc much of tho 
soa as tho Admiral has jurisdiction over. 
That i 3 tho first rovson. Tho second 
reason is this: that the jurisdiction given 
by this Statute to Colonial Courts which 
jurisdiction lias boon oxtonded to India 
by an Act of 1S60, 23 & 21 Vic. C. 88, is 
a conferred jurisdiction. The intontion 
it seems to mo quite plainly is that 
Colonial Courts, and within that expres¬ 
sion wo must include Indian Courts, shall 
have conferred upon thorn tho same juris- 
diction as British Courts possess in British 
territory lo which British Statutes relate. 
Such jurisdiction in Britain is discussed 


in the case of Reg v. Kcyn (l), and there 
can bo no doubt after reading that case 
that the Admiral’s jurisdiction in Britain 
does not extend ns regards the open sea 
beyond territorial limits, which are some 
three miles from low-water mark. If 
that is the only jurisdiction of the Ad¬ 
miralty Courts in Britain and if the 
Statute 12 it 13 Vic. is intended to extend 
such jurisdiction to Colonial Courts then 
it is quite impossible to suppose that this 
Statute gave to Colonial Courts jurisdic¬ 
tion in the matter of offences committed 
on non-British ships on the high sea9 
outside tho territorial limits. These two 
reasons seem to mo to show satisfactorily 
that we cannot find a basis for jurisdic¬ 
tion in the Ivanara Courts in virtue of 
this Statute, 12 & 13 Vic. C. G9. 

I have now exhausted all the sources 
which wore suggested to us as a possible 
foundation for jurisdiction in tho Ivanara 
Courts and I cannot myself think of any 
other source. The conclusion to my mind 
is quite inevitable that the Ivanara Courts 
have no jurisdiction iu this case. I do 
not think it is in any way necessary to 
proceed to consider what Court or Courts 
has or have jurisdiction. The order that 
we must moke therefore is that tho 
First Class Magistrate in Ivanara has no 
jurisdiction to deal with this alleged 
offender and that ho should make an order 
discharging him. The case i9 ouo which 
I have decided according to a somewhat 
narrow hut as it seems to mo a correct 
view of tho law rolating to jurisdiction. 
But tho case suggests that tho matter is 
one both of theoretical and practical im¬ 
portance and I think the judgment of this 
Court should bo sout to tho Government 
of Bombay so that if they are so minded 
they raav address tho Government of 
India on tho subject with a view to deter¬ 
mining whether legislation of any kind is 
necessary for the purpose of regulating 
jurisdiction iu cases of this aind. 

Shah, J.— I agree. 

G P _ Order accordingly. 

(1) (.1917J 2 Ex. 1). 6U- 
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Heaton and Shah, Id. 

Mari Parsu —A coused Appellant. 

v. 


Emperor Opposite L arty 
Criminal Appeal No. 436 of 1917 
oided on 22nd November 1JB 
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Nakayan v. Fasco 


Criminal P. C. (1898), S. 369—Trial for 
theft—Additional charge under S. 75 re»d 
with S. 379, Penal Code — Conviction and 
aentence under S.379—Subsequent sentence 
under S. 75 enhancing punishment is not 
valid. 

Accusal was triod, convicted and sentenced 
under >S. 379, Penal Code. Thero was also a 
charge against the accused under S. 75 of tbo 
Code road with S. 879, which was not procoeded 
with until after the Bcntcnco in respect of the 
ofl;nco under S. 379 had been passed: 

field: that the trial came to an end when 
sentouce was pronounced in respoct of the 
offence under S. 379 and that having regard to 
the provirions of S. 309, Criminal P. C., tho 
Judge bad no power to proceed with the 
trial of the charge under S. 75, Penal Code 
and sentence the accused to enhanced punirh- 

[P 251 0 1) 

•S'. S. Patkar —for the Crown. 

Shah, J.—In this case tho accused 
was charged under S. 379, I. P. C., and 
tried by the Assistant Sessions Judge of 
Than a and a jury. The jury found the 
accused guilty. The Judge accepted the 
verdict and proceelol to pass a sentence 
in respect of that charge, anl sentenced 
tho accused to three years’ rigorous im¬ 
prisonment on the 23rd August. There 
was however a charge against the 
accused unlor S. 75 read with S. 379, 
I. P. C., which for roasonB not inatorial 
for our present purposes, was not pro¬ 
ceeded with before passing tho sentence 
on tho charge under S. 379, T. P. C. 
The trial practically ended when tho 
sentence was passed in respect of the 
offence under S. 379. Tho learned Judge 
however proceeded thereafter to try the 
accused, and to record ovidonce, with 


respect to the charge of previous con¬ 
victions. Tho jury found tho accused 
guilty on that charge on the 31st August 
and tho learned Judge sentenced the 
accuse 1 to seven yoars’ rigorous impri¬ 
sonment. It is against this order of 
conviction and sontonco that tho present 
appeal i 3 proforrol. The point that 
arises in appeal is whothor tho suh- 
■’•eluont proceedings with reference to 
the charge under S. 75 are valid. In 
my opinion they are not valid, because 
undor S. 3G9, Criminal P. C., after tho 
]u Igrnont including the sentence wa 3 
pronounced in tho trial on the 23rd 

August, there was no power to alter or 
review tho Barno. 

It scorns to mo that after the vordict 
of the jury was accoptod and tho sen- 

llmn./ °S th ° 23r<1 Au * ust tho 

an en1 Un w i ; ?' 87 °* the trial came to 
end. Whatever may have been tho 
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reasons for sentencing the accused under 
S. 379, I. P. C , in the first instance, 
and thereafter proceeding with the 
charge under 8. 75, the subsequent pro¬ 
ceedings cannot ha treated as valid. I 
would therefore set aside the order made 
by the Assistant Sossion3 Judge on the 
31st August and restore that mu Jo on 
the 23rd August. Tho result will bo 
that tbo accused will have to suffer 
rigorous imprisonment for three years. 
Heaton, J. —I concur. 
u.P./li K. Order set aside. 
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Beaman and Heaton, JJ. 

Narayan Balk risk u a Rajndh i/aksha — 
Plaint it!—Appellant. 

v. 

Fascu Motiu Lem anl another — Defen¬ 
dants—Respondents. 

Second Appeal No. 798 of 1915, Deci¬ 
ded on 27th September 1917, fron deci¬ 
sion of Asst. Judge, Ilatnagiri, in Appeal 
No. 70 of 1914. 

Cosharer—Partition—Suit by one co-len- 
ent against lessee of others to recover share 
of tenancy with arrears of rent is maintain¬ 
able. 

Quo of fcveral teuants-ia-ccmoion c*iq me ii 
recover from tho p:rmnent lessee of the others 
hifl owu eb.ua of the tenuicy by partition to- 
R-thcr with arrears of rent without making tho 
other to Rants-in-coir, iuou parties to tho suit. 

11' 253 C 1) 

S. .S'. Patkar —for Appellant. 

V. D. Kamat —for Respondents. 

Beaman, J.—This is one of those 
troublesome cases in which a piece cf 
land appears to havo been held for many 
years by various lenants-in.common, one 
of whom now seeks to recover from tho 
lessee of tho others his own share of tho 
tenancy by partition together with arre 
ars of rent. It is not a3 plain as it might 
bo whothor from the commencement the 
plaintiff was seeking partition or whether 
ho intended his suit to be regarded as one 
in ojcctment against the tenant wrong¬ 
fully held ing over. Defendants 1 and 2 
aro the lessees of eleven-twelfths of tho 
eutiro tonancy-in-comnion Tho plaintiff 
and defendants 3 and 1 are joint.tenants 
of tho remaining ono twelfth of tho ten¬ 
ancy-in common. In 1901 it is admitted 
that defendants 1 and 2 had attorned to 
tho plaintiif as representing tho joint 
owners of tho one-twelfth share for a 
term of ono year. Sinco then we are not 
informed whether the defendants actual¬ 
ly paid rent to tho plaintiif and his co- 
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sharers for this relatively small part of 
the entire property. But defendants 1 
and 2 as permanent tenants of the eleven- 
twelfths share set to work to improve it 
by erecting a large band around it and no 
doubt had thereby effeoted considerable 

imnrovements. The first Court found in 

* 

favour of the plaintiff and decreed parti¬ 
tion as well as arrears of rent, but these 
arrears of rent ho apportioned equally 
between the plaintiff and his cosharers, 
defendants 3 aud 4. The lower appellate 
Court held that the plaintiff' could not 
sue for partition without making all the 
other joiut-tenants parties to the suit and 
satisfying the Court that there was no 
other property hold by them together as 
joint-tenants. Ho further held that de¬ 
fendants 3 and 1 were not entitled to any 
rent which they had not claimed and he 
decreed the plaintiff one-third of the rent 
decreed to him by the Court below. 

We have felt very groat difficulty over 
the principal point discussed, viz., whe¬ 
ther the plaintiff can ask for a partition 
at the hands of mere lessees from the 
other tonants-in-common. The doctrine 
that a vondeo and thon a mortgagee of 
the unascertained and undivided share of 
cno of several Hindu co-parceners ac¬ 
quires thoroby a right to enforce parti¬ 
tion of the joint estate has been logically 
extended to the caso of pormancnt los- 

sscs. 

Wero the matter res integra and 
supposing that the first case coming up 
for judicial decision had been the caso of 
an out-and-out sale by oneco-parconer of 
an undivided sliaro in tlio co-parcenary, 
and the question bad been whether such 
a sale conferred any co-parcenary rightB 
upon the vendee, I should have thought 
that the caso of a lease might very well 
have been used almost as a roductio ad 
absurdum of the case contended for by 
tho alienee. For if a pormancnt lessee 
from one of several Hindu co parceners 
may insist upon a partition of the whole 
family estato in ordor to disoovor the 
proporty of which lie has becomo a ton- 
ant on tho ground that the permanent 
lease is pro tanto an alienation, the same 
principle must bo oxtondol to tho ease of 
a lease for a term, and when that torm i3 
sufficiently, short, I thiuk it really will 
bo seen to 1)0 a roductio al absurdum. 
Hero howovor wo aro uot roally dealing 
with the ease of a joint Hindu family but 
of a tenancy-in common with tho origin 


and development of which wo are not ac¬ 
quainted. 

No difficulties therefore of the kind 
suggested by the learned District Judge 
on account of other joint family pro¬ 
perty uot being made at the same time 
the subject of tho partition appear to me 
to arise. I certainly cannot say so con¬ 
fidently that the non-joinder of the other 
tenants-in-common from whom defen¬ 
dants 1 and 2 have taken their parma- 
nent leases does not create a difficulty. If 
however a permanent lessee from one of 
several members of a joint Hindu family 
can by reason of tho rights he acquires 
under such a lease ho enabled to enforce 
a partition, it follows. I suppose, that 
any member of the family might, on the 
principle of mutuality assuming ho had 
takon possession of more than he was en¬ 
titled to, bring a suit for partition against 
him. I hope, I may not be understood as 
implying my own assent to any such doc¬ 
trine. But I think tho argument has 
been fairly enough used here in favour of 
tho appellant, so that in the present case 
where the lessee admittedly has taken 
permanent leases from joint tenants to 
whom oleven-twelfths of the entire pro¬ 
perty belonged and is in do facto posses¬ 
sion of that as well as tho remaining one- 
twelfth, it is difficult to see what more 
useful and practical remedy could bo given 
to the plaintiff, who is admittedly en¬ 
titled to relief of some sort, than by an 
immediate severance of tho tenancy in¬ 
common and restitution to tho plaintiff 
of so much of it as he is admittedly entitled 
to. Difficulties as I have suggested may 
arise betweou him and the othor tonants- 
in-common whocannot, as far as lean seo, 
ho completely represented by their les¬ 
sees, but these difficulties may prove 
rathor theoretical than actual. 

We are asked on behalf of defendants 1 
aud 2 to limit tho plaintiff's right to a 
mere declaration if wo aro disposed to 
give him so much relief, an! his 1 ear no 
pleader had pressed upon us as an altor- 
□ativo romody, should we not be disposed 
to docroo him partition, that this Cour 
should now put him in joint possession 
I nlwavs feel that is the very ast relief 
a Court should give "hero all other more 
satisfactory modes are denied it. V™ 
here I see no real difficulty, sine 
plaintiff with defendants 3 and 4 9 * - 

mittodly entitled to a one-fcwelfth of thia 
property, in decreeing that ho should 
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now obtain so much of it by partition 
from defendants 1 and 2. They have ob¬ 
jected that the plaintiff should not he al¬ 
lowed to recover so much of this property 
as ho is entitled to without making com¬ 
pensation to defendants 1 and 2 for their 
improvements. There U however in my 
opinion no satisfactory evidence upon 
which in this respect to ground and apply 
the doctrine of equitable estoppel. Ido 
not think that defendants 1 and 2 can he 
decreed any compensation from tho 
plaintiff and defendants 3 and 4. Defen¬ 
dants 1 and 2, I gather, have no real ob¬ 
jection to paying tho rent in tho manner 
provided by the trial Court I would 
therefore reverse the decree of the learn¬ 
ed Judge of first appeal and restore that 
of the trial Court with costs throughout 
upon defendants 1 and 2. 

Heaton, J. I agree that is the decree 
which should bo made in this case. Wo 
are dealing with it. as the lower Courts 
dealt with it, as substantially a suit for 
partition. I quite agree with my learn¬ 
ed brother that it is a suit for partition 
in relation to property held by tonants- 
in-common and that the law to apply i 3 
not the law relatiug to the partition of 
tho joint property of a Hindu family. I 
also agree that, seeing that tho plaintiff 
has brought his suit without joining all 
tho tonants-in-common, he may have laid 
up for himself difficulties hereafter, be¬ 
cause those tonants-in-common who are 
not parties to this suit cannot be bound 
by the decree. Tho lower appellate Court 
appears to havo regarded tho suit as 
govoruol by the law which relates to tho 
partition of Hindu joint family property, 
anl in that particular I think it was 

• .. ^ it was quite right in 

pointing out tho circumstance that tho 
persons wo havo called tenants-in com¬ 
mon wore not all parties. That, as I 
havo RiiJ, i? a circumstance in tho suit 
'\lnoh may hereafter give rise to difficul¬ 
ties and the Assistant Judge was quite 
right to emphasize that particular mat- 

°r. But our law of procedure requires 

as far as possible to do justice between 
the parties who aro before the Court 
von though those parties aro not all who 
™ ay appear to have an interest in tho 
in° c P0r ^ y ' , * therefore no hesitation 

• ay,Df » that 1,10 docroe for partition in 

I aha™ 90 Wa i 9 1,16 r ' fibfc decree to make. 
wl ' ° a T ea bro . ther ' 9 hesitation, 

it can bo avoided, to doereo to 


joint possession which ho has described 
as tho very last relief—and I think right¬ 
ly so—to which a Court of Justice ought 
to resort. 

Tho reason is that instead of being a 
relief, if that is tho right word to use. it 
is likely in the majority of cases to be 
nothing but an added irritation to the li¬ 
tigants. I also agree with the other parts 
of tho decree which he lias proposed for 
the reasons given by my learned brother. 

G.P./r.k. Decree reversed. 

A I.R. 1918 Bombay 253 

Heaton and Shah, JJ. 

Abdul Rahiman — Applicant, In ro 

Criminal Revn. Appln. No. 344 of 
1917, Decided on 6th December 1917 

from the order of Magistrate, 1st Class 
Thana. 

Criminal P. C. (5 of 1898), S. 344-Appli- 
CBtion for adjournment of cate-Award of 
coats is not justified unless circumstances 
«ro exceptional. 

Tho Criminal Procedure Code does not make 
special provision for costg in the course of a cri¬ 
minal trial aud if S. 34 1 of tho Code is to b- 
regarded as justifying an order as to costs, it cau 

only bo where tho circumstances are exceptional 
and whore for somo reason or another the ordinary 
everyday method of conducting criminal ease's 
must be d:p*rtcd from. [p 053 C 2J 

R. Y. Dcsai —for Applicant. 

H ea t° n , J. This is a case in which a 
Magistrate, when making an order for 
tho adjournment of tho case he was try- 
lug. made also an or lor that the accused 
should pay the day’s costs of the com¬ 
plainant, which ho assessor] at Rs 30 
We aro not prepared to sav that this 
m-dor was illegal. It will be seen from 
the case of Mathura Prasad v. D, Jsant 
DR (1) that tho Allahabad High Court 
has come to the conclusion that such an 
order is permitted by the tormsof S. 314 
Criminal P. 0. Tho same conclusion, we 
gatlior, has been reached by tho High 
Courts of Calcutta and Madras. But the 
Criminal 1 rocoduro Cole does not make 
special provision for costs in the course 
of a Criminal trial, and one thing seems 
to me to bo perfectly clear, and it is this- 
that n S. 344 is to bo regarde 1 as justi¬ 
fying an order as to costs, it cm only bo 
whore the circumstances aro exceptional 
an ] where for some reason or another 
tho ordinary everyday method of con¬ 
ducting cri initial cases must be departed 
from. I say this because I feel sure that 
if our criminal law intended orders as to 

(1) [1900] 2> All. 207=2 Cr.lwTsM 
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costs to bo a normal part of our criminal 
proceedings, it would bo clearly provided 
for. We should not be compelled to seek 
for authority for making such an order 
in a section like 344 and in such words 
as those in which that section is framed. 
Taking it, therefore, as I do tako it, that 
our common everyday practice, which is 
in accordance with the intentions of the 
Code, does not contemplate an order as 
to costs, then one has to sao, whether, 
when an order as to costs lias been made 
the circumstances are so peculiar as to 
justify the order. In this case they do 
not seem to me lobe in any way peculiar. 
It is an ordinary case, one with which 
wo are very familiar. A party applies 
for a transfer and then applies for an 
adjournment of the case. Such an ad¬ 
journment i9 commonly granted, and in 
certain cases, as the law provides, must 
ho gran tod. 

I think thoreforo that the order as to 
costs in this case should ho set aside. 
The amount, if paid.shoul l ho refunded. 
I quite realize the inconvenience that 
arises when ono party nukes an appli¬ 
cation for a transfer or for an adjourn¬ 
ment without giving provious notice to 
the other side. Personally I should bo 
very plo’so l to see that thologil profession 
recognize 1 the desirability of always 
giving such notice. 

Shah, J.—I agree. 

G.p./r.k. Order set aside. 
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Beaman and Heaton, JJ. 

Em per or 


v. 

Maula Baba Fakir —Acoused —Res 


pondent. 

Criminal Arpeal No. 205 of 1017, De¬ 
cided on 21st September 1017, against 
decision of Honorary Bench .Magistrate, 

NjiMIc in ca 5 ' 1 No. 200 of 1010. 

Bombay District Police Act ( 1810 ), 
S. 0 1 (oj — Pul. lie placet—Exposing in stale of 
midily is offence. 

A (.Air frequenting public pl;ice9 In n town in 
a stall, f nudity is guilty of an ofl. nco under 
8. Gl(o). CP 20-1 0 1] 

,S. .S'. Pali: ir — for the Crown. 


J). C. VBlear --for Accused. 

Judgment.—Wo think there can ho 
no doulit, but that the accused broke the 
law. Wo do not wish to cast any reflec¬ 
tions upon his saintly character or imputo 
to him any intention of indecency. The 
law however is framed much moro in the 


interests of the general public than in 
that of ecstatic and religious eccentrics 
who may have their own ideas of public 
propriety. If this were clearly borne in 
mind, we should he spared the repetition 
of such arguments as have been addressed 
to us to-day on behalf of the accused. No 
man is above the law. That is enacted 
for the benefit of the whole community, 
and however innocent the accused’s inten¬ 
tions may have been—and we are willing 
to concede that they were—howovor tole¬ 
rantly his acts may have been viewed by 
those who know and revere him, if lie 
frequents public places in acity like Nasik 
in a state of nudity, ho may at any timo 
give just cause of otTenco to other mem¬ 
bers of the public not acquainted with 
him who may meet him in that state. 
We think therefore that a technical of¬ 
fence is proved against the accused. 

Wo direct that he be convicted under 
S. 01 (o), Bombay District Police Act and 
we fine him Re. 1. Wo might suggest 
that tho bettor instructed of those who 
revere his character should advise him of 
the grounds upon \vhich so much restraint 
is placed upon his own judgment. 

G.p./r.k. Accused convicted. 
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Heaton and Siiaii, JJ. 

Mir Hashamali Mir Kasamali— Ap¬ 
plicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Apple. No. 232 of 1017, 
Decided on 13th November 1917, from 

order of Dist. Magistrate, East Khandesh. 

(n) Criminal P. C (1898), Ss. 496 and 493 

—Arrest for non bailable offence —Security 
for bail should be moderate a* is suitable for 
securing appearance pending inquiry. 

When a mini is a rested who is not accused 
of n nou-b lilablo olTence'. no needless impedi¬ 
ments should bo placed in the way of hi* b mg 
ftdinilt a to butt. The intention of the law U 
that. i„ rucli c.a-os tho man is ordinarily to bo at 
lihe. t. and h is only if he is unable to funmu 
such i Prato urity, if any is required of him, 
ns is suit .bio for the purpose of securing h'S «P 
pc a rail co before a Court pending inquiry. Pint ho 
should remain in detention. I — 

(b) Criminal P. C. (1898), Ss. 112 and 118 

Proceedings for good behaviour unde. S. U- 
— Buil excessive, (i- e., bail or 

and surety for like amount) - Inability to 
furnish -Order passed under S. 11* 
lield oppressive and fair lr.nl could 

ha jf,r?dcr e wM 5 uVda against tho accused under 
B 112 and bo was then told that ho would bo 
admitted 11 to bail only if ho furnished bis own 
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recognisance for Rs. 10,COO and a surety for tbo 
Ratno umouut, thcso bciug the particular sums 
which were also st.ited in tho order under 3. 112. 
The result was that owing to hi* inability to 
furnish such heavy security the accused remained 
in custody during tbo greater part of tho inquiry. 
Finally an order was made against him under 
S. 118. 

lltld: that tho order requiring security for bail 
in such large sums was oppressive and that tbo 
accused bnd not therefore had a fair trial and 
that tho order under 8. 118 must consequently 
bo set aside. [I' 255 G 1] 

Dinning and G. N. Thakor —for Appli¬ 
cant. 

S. S. Patkar —for the Crown. 

Heaton, J.—Iu this case the applicant 
has been required to givo security for 
good behaviour by an order made under 
S. 118, Criminal P. C. He has boon re- 
quiied to give his own recognizance for 
Us. 10,000 and one surety for Rs. 5,000. 
Ho has been unable to provide the surety. 
He appealed to tho District Magistrate 
against the order who dismissed tho ap¬ 
peal, and now ho has applied to us in 
rovisicn. A good many points of somo 
nicety hnvo arisen in the course of Lite 
argument. The not result is however 
that in my opinion tho order must he set 
asido, because I think tho applicant has 
not had a fair trial. I use tho word trial, 
although perhaps it is not technically 
tho correct word to apply to proceedings 
under Chap. 8, Criminal P.C. Tho vouson 
why I think he did not havo a fair trial 
is this : Ho was arrostod undor the pro¬ 
visions of S. 55, Criminal P. C., was 
taken before a Magistrate, and a complaint 
was presontod hv a Police Odicer to tho 
Magistrate demanding that security for 
good behaviour should bo taken from him. 

So far tbo proceedings apparently woro 
perfectly regular. Put the applicant was 
then told that lie would lie admittel to 
hail only if ho furnished his own recogni¬ 
zance for Its. 10,000 and a surety for t ho 
same amount, these being the particnl ir 
sums which wore *t-i. 1 in the order mado 
under S. 112. Nov/ it may he perfectly 
right to requiro security of that kind for 
future good behaviour fiorn a | or-on who 
is proved to t o. or prove I to ho reputed 
to ho, by habit u robber cr receiver of 
stolen property and so forth. That is 
one thing, hut it is i quit o a different thing 
whoa you havo to conswlor what security 
a man should givo for his appo-iranco 

icforo tho Magistrate during tho progress 
, tbo inquiry which is to determine 
whether bo in or is not such a person or 


reputed to bo such a parson. Having 
fixed this largo security cf Rs. 10,COO, as 
tho proper amount under S. 112, it scorns 
to me that when the Magistrate decided 
that he would only admit the applicant 
to hail during tho inquiry on a surety for 
that same largo amount, he was in fact, 
as the events proved, compelling this man 
by force of circumstances to remain in 
custody during the inquiry. After events 
showed that the applicant here was able 
to give very substantial security for his 
appearance, because bo appliel to tbo Ses¬ 
sions Judge, and tbo Sessions lodge modi¬ 
fied the orler and directed that be should 
be admitted to bail with ft surety for 
Rs. 2,000 and this, after some time, tho 
applicant was able to furnish. Jt is the 
intention of the law, as I understand it, 
that when a roan is arrested, ns this man 
was, who is not accused of a non-bailablo 
offence, no needless impediments slunk! 
bo placed in tho way of bis being admitted 
to bail. Tho intention of iiio law no- 
doublelly, as I understand it, is that in 
such cases tho man is ordinarily to bo at 
liberty, and it is only if ho is unable to 
furnish such moderate security, if any is 
required of him, as is suitable for the pur¬ 
pose of securing his appearance before a 
Court pending inquiry, that he should re¬ 
main in detou’ian. And that is l believe 
tho almost universal application of the 
law on this point. Therefore I think that 
to require this security for Rs. 10,000, 
merely in ordor to ensure that this man 
should bo present during the inquiry, 
was an oppressive act which resulted in 
this: that tho man was in custody under 
detention, during tho more important 
part of tho inquiry when ho ought to 
have been at large. This scorns to mo to 
constitute an unfair trial. In this rnso 
therefore the applicant basnet bad a fair 
tiial. and 1 think the oriel - made against 
him ought- to be set aside. 

A very interesting point arcs* in the 
course of the argument, and it was as to 
whether the Muisfrato bad power to 
order detention at all iu tho case of this 
applicant. Tho quest ion may lo slated 
thus : whether tbo applicant having keen 
arrested as he was and being brought 
before tho Magistrate fur tbo pnri < so for 
which bo was brought, that Magistrate 
had powor to direct his detention if ho 
failed to givo bail; cr whether tho Magis¬ 
trate was not boon! forthwith to release 
him and treat him as a person who is 

. . . K 1.1-. IV 
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merely required to attend the proceed¬ 
ings, that is to say, to treat him as a per¬ 
son on whom a summons has been issued. 
In the view I take of the matter it is 
unnecessary to decide this interesting 
and, it may be, somewhat difficult point, 
and therefore 1 express no opinion what¬ 
ever on that point. 

Shah, J.-I am of tho same opinion. 
O.F./r.K. Order set aside. 
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Heaton and Shah, JJ. 

Ba i Sam rath — Accuse 1—Applicant. 

v. 

Em per of — Opposite Party. 

Criminal lievn. Appln. No. 228 of 
1917, Decided on 4th October 1917, from 
conviction and sentence passed by First 

Class Haste. Ahmodabad. 

Penal Code ( I860), S. 341—Wrongful re¬ 
straint— Joint owner locking up shop leased 
out by co-owner without consent —No 
offence it committed—Dispute held of Civil 
Nature. 

One of two joint owners of a shop leased it 
to tho complainant without the oonsent of tho 
other joiut owner, whereupon the latter put her 
lock on tho shop. Tho complainaut accused 
her of wrongful restraint: 

Held, that tho Accused had committed no 
offoncc. 

Obiter Dictum. — Even if the action of tho 
accused cculd be construed as coming within 
any of tho penal provisions of tho Tonal Code, 
vet the matter in dispute wa3 so plainly a civil 
dispute that a Ma«istrato would not only bo 
justilied but would bo acting in a very desirable 
way, if ho dismissed the complaint as being an 
abuso of tho process of a Criminal Court. 

T. R. Desai —for Applicant. 

S. S. ratkar —for tho Crown. 

Heaton, J.—Wo think that this is 
quite plainly a bad conviction. Tho ac- 
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cused, who, according to the facts found, 
is one of two joint owners of a shop, put' 
her lock on the shop. Without her 
agreement the other joint owner had 
leased the shop to the complainant; and 
the complainant has accused the present 
applicant that she has wrongfully r 
strained him because she has put b 
lock on to the shop and thereby proven, 
ed him from entering the shop. The. 
are two observation I should like to 
make on this case. The first is that 
even if the action of tho applicant coulc 
he construed as ooming within any o. 
the penal provisions of the Penal Code, 
yet the matter in dispute is so plainly 
a civil dispute that I think any Magis¬ 
trate would have been not only justified^ 
but would have been acting in a very 
desirable way, had ho dismissed such a 
complaint as being an abuse of tho pro. 
ces9 of a Criminal Court. But on the 
facts bore proved it cannot, it seems t 
me—and this is my second observation — 
be truly said that what the applica. 
has done can possibly come within an” 
of the penal provisions of tho Code. Sh 
has affixed her lock on to a house r. 
which she is tho joint owner, how tlv 
can conceivably amouut to wrongfull 
restraining a supposed touant, who i. 
not her tonant, from entering the shoj 
I cannot understand. 1 am quite cloa> 
therefore, in my own mind, that th 
conviction must be sot aside and that th. 
fine, if paid, must bo ordered to bo re¬ 
funded. 

Shah, J. — I am of the same opinion. 
G.r./lt.K. Convicticn set aside. 
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